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Chicago  &  Grand  Trunk  Eailway  Company  g  ui 

Cornelius  T.  Crolib.  \Wm\ 

sd  sit 
Practice  —  Tnftvfficient  Abstract  —  Railroads  —  Negligence  —  h^jury  to        

Horse  during  Transit. 

This  court  declinefl  to  consider  an  action  to  recover  from  a  railroad  com- 
pany for  injury  to  a  horse  during  transit,  for  the  reason  that  the  abstract 
does  not  contain  the  substance  of  those  parts  of  the  record  upon  which  error 
.is  assigned  as  required  by  rule  twenty-one. 

[Opinion  filed  April  17,  1889.] 

Appeal  from  the  Circuit  Conrt  of  Cook  County  ;  the  Hon. 
A.  N.  Waterman,  Judge,  presiding. 

Mr.  F.  H.  Culver,  for  appellant. 

J\Ir.  William  Nunn,  for  appellee. 

Oarnbtt,  p.  J.  The  abstract  of  record  filed  in  this  case 
does  not  satisfy  the  2l8t  rule  of  court  It  is  nothing  more 
than  an  index,  and  fails  to  show  anything  upon  which  error 
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may  be  assigned.  The  supplemental  abstract  filed  by  appellee 
does  give  what  pnrports  to  be  an  abridgment  of  the  evidence 
of  some  of  appellee's  witnesses,  but  wholly  fails  to  remove 
the  objection  we  make,  as  we  should  still  be  obliged  to  examine 
the  record  itself  on  all  the  questions  argued. 

Appellant's  grounds  for  its  motion  to  suppress  depositions 
are  not  given  in  the  abstracts.  The  bill  of  exceptions  shows 
133  pages  of  testimony,  while  only  three  and  one-half  pages 
of  the  abstract  are  employed  in  setting  forth  what  the  witnesses 
said.  About  all  we  can  ascertain  of  the  evidence  from  appel- 
lant's abstract  is,  that  Crolie  shipped  a  mare  over  appellant's 
road;  that  she  was  injured  and  died  from  the  injury;  that 
appellant  and  appellee  disagreed  as  to  the  question  of  negli- 
gence of  appellant,  and  that  the  witnesses  disagreed  as  to  the 
quality  and  value  of  the  animal.  The  abstract  then  states 
that  instructions  were  given  for  plaintiff,  others  were  given 
for  defendant,  and  others  asked  for  defendant,  but  refused. 
What  the  instructions  were  that  were  given  or  refused,  or 
whether  any  exceptions  were  taken  to  those  given  or  to  the 
refusal  of  others  asked  by  appellant  is  not  stated.  If  we  must 
accept  such  an  abstract,  the  rule  of  court  referred  to  is  not  of 
any  benefit  and  might  as  well  be  repealed.  The  intention  of 
the  rule  is  to  require  a  presentation  in  the  abstract,  in  sub- 
stance, of  those  parts  of  the  record  upon  which  error  is 
assigned.  Any  material  departure  from  this  regulation  is 
fatal  to  appellant's  right  to  a  hearing  on  the  merits  in  this 
court.  Johnson  v.  Bantock,  38  III.  Ill;  Major  v.  Collins, 
October  Term,  1888,  of  this  court ;  The  People  v.  Angerer, 
23  111.  App.  450. 

The  judgment  is  afl^med  for  want  of  compliance  with  the 
rule. 

Judg-ment  affirmed. 
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George  S.  Poppers 

V. 

Mary  J.  Meager. 

Landlord  and  Tenant — Reeonejy  of  Rent — Judgment  by  Confesition—^ 
Warrant  of  Attorney — Issuance  qf  Execution  before  Completion  of  Record 
qf  Judgment, 

Upon  motion  to  set  aside  judgment  by  confession  for  rent  due  and  un- 
paid, it  is  held:  That  the  warrant  of  attorney  was  not  defective  for  failing 
to  name  any  particular  attorney;  that  the  claim?  for  unliquidated  damages 
urged  as  a  set-olf ,  should  not  be  considered,  not  being  in  any  wise  connected 
with  the  demand  for  rent;  and  that  the  fact  that  the  judgment  was  entered 
by  the  clerk  in  term  time,  would  justify  the  issuance  of  an  execution  be- 
fore the  record  of  the  judgment  was  complete. 

[Opinion  filed  April  17, 18S9.] 

Appeal  from  the  Circuit  Conrt  of  Cook  County;  tbe  Hon. 
R.  W.  Clifford,  Judge,  presiding. 

Mr.  Thomas  Shibley,  for  appellant 

Mr.  L.  H.  Boutell,  for  appellee. 

Gabt,  J.  'So  more  shall  the  genial  smile  of  the  counsel 
for  the  appellant  beam  upon  the  bench  or  bar  of  Chicago. 
Tom  Shirley  is  dead.  His  forty  years  of  service  in  the  courts 
of  Cook  county  are  ended  in  the  grave. 

June  25,  1888,  the  appellee  filed  in  the  Circuit  Court  the 
proper  papers  for  a  judgment  by  confession  for  rent  due  to 
her  from  the  appellant  upon  a  lease  from  her  to  him,  pur- 
suant to  a  warrant  of  attorney  contained  in  the  lease.  He 
made  a  motion  to  set  aside  the  judgment,  which  was  denied 
June  27,  1888.  First,  it  is  objected  that  the  warrant  is  to 
confess  not  only  a  judgment  for  rent,  but  also  upon  a  com- 
plaint in  forcible  detainer,  and  only  a  part  of  the  power  is 
executed.    No  argument  or  authority  to  support  this  objec- 
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tion  is  made  or  cited,  and  the  validity  of  it  is  not  self-evident. 
Tlio  practice  of  thus  entering  judgments  for  the  rent  is  com- 
mon, and  has  never  been  questioned.  Second,  that  tlie  poorer 
is  to  any  attorney,  and  to  no  one  by  name,  is  answered  by  the 
cases  Hall  v.  Jones,  32  III.  38,  and  Keith  v.  Kellogg,  97  III. 
147.  Third,  the  claims  for  unliquidated  damages,  which 
are  urged  as  a  set-off,  are  not  connected  with  the  demand  for 
rent.  Hawks  v.  Lauds,  3  Gilm.  227;  DeForrost  v.  Oder,  42 
111.  500 ;  Robison  v.  Hibbs,  48  III.  408 ;  Hubbard  v.  Eogers, 
64  111.  434;  Evans  v.  Hughey,  76  111.  115.  The  last  and  what 
at  first  blush  might  seem  a  serious  objection,  is  that  when  exe- 
cution issued  upon  the  judgment  and  was  levied,  and  even 
when  the  motion  was  denied,  the  judgment  had  not  been  writ- 
ten up  upon  the  records  of  the  court.  On  a  judgment  by  con- 
fession entered  by  the  clerk  in  vacation,  execution  may  not 
issue  before  the  record  of  the  judgment  is  complete.  Ling  v. 
King,  91  III.  571 ;  but  in  term  time  it  may ;  Weigley  v. 
Matson,  125  111.  64 ;  Sec.  14,  Act  in  relation  to  clerks,  March 
26,  1874 ;  Schirmer  v.  People,  33  111.  276. 

This  appeal  does  not  bring  before  this  court  the  judgment 
itself,  but  only  the  order  denying  the  motion  to  vacate  it. 
Lake  v.  Cook,  15  111.  353;  Frear  v.  Comm.  N.  Bk.,  73  111.  473 ; 
Hall  V.  Hamilton,  74  111.  437.  That  motion  was  rightly 
decided. 

Judgment  affirmed. 


George  S.  Poppers 
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91  576         Landlord  and  Tenant— Distress  for  Rent^Aet  of  May  t  1873,  See.  20 

—-Sees.  42  and  53,  Starr  dt  C.  III.  Stat.—Costs^Secs.  25  and  26,  Act  ^ 

1874 — Agency — Ratification* 

1.  Upon  a  contention  as  to  whether  a  landlord,  in  a  proceeding  on  a  dis- 
tress warrant  wherein  the  property  seized  had  been  released  on  a  forthcom- 
ing bond,  was  entitled  to  recover  the  expense  of  the  custody  of  the  goods 
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levied  upon  before  they  were  so  releasf^d,  this  court  holds  that  the  same 
method  of  defraying  expenses  of  this  character  should  be  pursued  in  cases 
of  distress,  as  in  attachment;  that  the  jury  are  not  authorized  to  tax  such 
costs,  but  that  such  allowances  should  be  ascertained  by  the  court;  and  that 
no  injury  has  been  done  the  defendant  by  reason  of  the  finding  of  the  jury 
upon  this  point,  the  same  having  been  accepted  by  the  court  as  reasonable 
and  proper. 

2.  Without  a  jud^rment  in  his  favor  the  plaintiff  is  not  entitled  to  costs; 
if  a  cauf«  of  action  is  extinguished  pendente  lite,  a  right  to  a  recovery,  and 
with  it  the  title  to  costs,  is  gone. 

3.  Proof  of  agency  is  not  necessary  in  case  of  the  bringing  of  suit  by  an 
alleged  agent  in  behalf  of  his  principal,  when  the  latter  adopts  such  act  by 
prosecuting  tbQ  same. 

[Opinion  filed  April  17, 1889.] 

Appeal  from  th«  Superior  Court  of  Cook  County;  the 
Hon.  KiKK  Haw£8,  Judge,  presiding. 

Mr.  Thomab  Suibley,  for  appellant. 

Mr.  L.  H.  BouTELL,  for  appellee. 

Gary,  J.  April  6,  1887,  there  was  filed  in  the  Superior 
Court  a  distress  warrant,  purporting  to  be  by  tlie  appellee 
against  the  appellant,  by  Baird  &  Bradley,  agents.  Goods  of 
the  appellant  had  been  levied  upon,  under  this  warrant,  May 
3, 1887,  the  appellant  pleBidliig  nil  debet,  and  the  case  was  after- 
ward tried  on  that  issue  by  a  jury.  In  the  meantime  the 
rent,  for  which  the  warrant  issued,  had  been  paid,  in  compli- 
ance with  a  decree  of  the  Circuit  Court  in  a  chancery  suit,  by 
the  appellant  against  the  appellee,  to  enforce  the  specific, 
performance  of  an  agreement  for  a  renewal,  for  a  further 
term,  of  the  lease  under  which  the  rent  distrained  for  had 
accrued. 

On  the  trial  a  witness  was  permitted  to  state,  against  the 
exception  of  the  appellant,  that  Baird  &  Bradley  were  the 
agents  of  the  appellee,  although,  as  the  witness  said,  the  appoint- 
ment was  in  writing.  No  proof  of  the  agency  was  necessary. 
The  only  issue  for  the  jury  to  try  was  as  to  the  indebtedness, 
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and  tlie  prosecution  of  the  suit  by  the  appellee  was  tnch  an 
adoption  of  the  act  of  the  supposed  agents  as  wonid  have 
made  anj  proof  of  the  agency  superfluous,  if  any  question 
could  have  been  made  about  it  Connett  v.  Chicago,  114  111. 
232. 

The  expense  of  the  custody  of  the  goods  levied  npon,  before 
they  were  released  by  a  bond,  was  proved  on  the  trial  to 
liave  been  $15,  and  for  that  sum  the  jury  rendered  a  verdict 
in  favor  of  the  appellee,  and  the  judc^mcnt  from  which  this 
appeal  is  taken  was  entered  npon  that  verdict.  This  allow- 
ance of  expenses  is  assigned  as  error.  Under  Sec.  20  of  the  act 
of  May  1, 1873,  relating  to  landlord  and  tenant,  the  proceedings 
npon  distress  warrants  are  to  be  ^'  in  the  same  manner  as  in 
case  of  attachment"  Under  the  statutes  now  in  force  as 
to  fees,  *' constables  shall  be  allowed  reasonable  cliargcs  to  be 
fixed  by  the  justice,  for  removing  and  taking  care  of  proj^erty 
levied  upon  by  them"  and  "for  taking  possession  of  or  remov- 
ing property  levied  on,  the  sheriff  shall  be  allowed  to  tax  the 
necessary  actual  costs  of  such  possessions  or  removal."  Sees. 
42  and  53,  Chap.  53,  Starr  &  C.  111.  Stats. 

In  proceedings  by  attachment  such  ex]ienses  are  part  of 
the  costs  (Olds  v.  Loomis,  10  111.  App.  498),  and  in  cases  of 
distress,  the  same  duties  which  devolve  upon  sheriffs  and 
constables  in  attachment  in  levying  upon  and  taking  care  of 
the  property,  are  to  be  performed  by  the  bailiff  executing  the 
warrant  The  fair  construction  of  the  statute  is  that  the  same 
method  of  defraying  expenses  shall  be  pursued  in  cases  of 
distress  as  in  attachment  The  jury,  therefore,  had  nothing  to 
do  with  the  question,  as  the  taxation  of  ordinary  costs  is  the 
function,  primarily,  of  the  clerk.  Sec.  25,  Act  1874,  Costs  sub- 
ject to  rctaxation  by  the  court.  Sec.  26.  But  the  amount  of 
allow*ances  of  this  character  is  to  be  ascertained  by  the  court 
Olds  V.  Loomis,  10  III.  App.  498. 

The  appellant  is  not  injured  by  mode  adopted,  as  the  court, 
in  a  pro|>er  case,  must  have  allowed  tlie  expenses  which  it  has, 
by  adopting  the  verdict,  found  to  be  proper  charges.  But  such 
allowances  being  costs,  the  {«rty  is  not  entitled  to  recover 
them,  unless  he  is,  by  statute,  entitled  to  costs.     ^'Xo  final 
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costs  were  recoverable  by  the  plaintiff  or  defendant  at  com- 
mon law. "  2  Tidd's  Pr.  945. 

Without  a  judgment  in  his  favor,  for  the  thing  sued  for, 
debt,  damages,  chattels  or  land,  the  various  statutes  do  not 
provide  for  any  final  costs  to  the  plaintiff.  If  his  cause  of 
action  is  extinguished  petidente  litej  his  right  to  a  recovery, 
and  with  it  his  title  to  the  costs,  is  gone.  Sweetland  v. 
Tuthill,  54  HI.  215. 

The  judgment  must  be  reversed,  but  as  no  further  proceed- 
ings can  be  had  in  the  cause,  it  is  useless  to  remand  it. 

Judgment  reversed. 


City  of  Chicago  g  ^ 

V. 

John  P.  Altgeld. 

Municipal  Corporations-^Grading  of  Street — Injury  to  Private  Property 
— Corporation  Counsel — City  Attorney — Conflict  qf  Authority — Rule  af 
Court. 

1.  The  rale  requiring  exceptions  to  be  taVen  to  the  rulings  of  trial 
courts  in  order  to  present  them  fw  review  in  this  court,  is  as  strictly 
applicable  to  municipal  corporatioas  as  to  natural  persons,  and  it  is  like- 
wise applicable  in  cases  where  the  liberty  of  the  citizen  is  involved. 

2.  In  an  action  brought  against  a  municipality  for  the  recovery  of 
damnges  for  an  injury  to  private  property,  occasioned  through  raising  the 
grade  of  one  of  its  streets,  the  burden  of  proof  is  upon  the  plaintiff  to  show 
that  the  injurious  act  was  committed  while  he  was  owner  of  the  premises 
injured. 

3.  In  the  case  presented,  this  court  holds  that  the  conduct  of  the  plaintiff 
with  reference  to  the  institution  of  suit,  and  the  trial  thereof,  was  open, 
fair  and  honorable  in  every  respect. 

[Opinion  filed  April  17,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
A.  N.  Watekman,  Judge,  presiding. 

Messrs.  John  W.  Gbeen  and  Clasence  A.  Knight,  for 
appellant 
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Mr.  EuQENB  E.  PftuBsiNo,  for  appelleo. 

Gabnbtt,  p.  J.  Appellee  sned  appellant  in  an  action  on 
the  case  to  recover  damages  to  his  property  caused  by  raising 
the  grade  of  the  street  on  which  it  fronted. 

About  the  time  the  suit  was  brought,  the  city  attorney 
agreed  to  have  the  case  tried  speedily,  and  out  of  its  order. 
A  misunderstanding  then  arose  between  the  city  attorney  and 
the  corporation  counsel,  the  latter  insisting  that  the  case 
should  not  be  tried  under  the  stipulation.  When  the  case 
was  called  for  trial  on  June  18, 1888,  the  tims  agreed  on,  the 
corporation  counsel  appeared  in  court,  claimed  tlie  legal  right 
to  conduct  the  defense,  and  moved  for  a  continuance  or  post- 
ponement for  a  reasonable  time  to  prepare  the  defense.  The 
motion  was  overruled,  the  trial  proceeded  and  judgment  was 
rendered  for  appellee  for  $26,494.60,  from  which  the  city 
brings  this  appeal. 

The  Circuit  Court  is  said  to  have  erred  in  refusing  to  per- 
mit the  corporation  counsel,  instead  of  the  city  attorney,  to 
control  the  litigation,  in  disregarding  his  motion  for  a  con- 
tinuance or  reasonable  time  to  prepare  the  defense.  The  cor- 
.  rectness  of  the  ruling  is  not  presented  by  this  record,  as  no 
exception  was  taken  thereto,  and  we  should  exceed  the 
bounds  of  propriety  in  entering  upon  a  discussion  of  the  rela- 
tions of  the  two  city  law  oflScers  to  each  other,  or  to  the  cor- 
poration. The  rule  requiring  exceptions  to  be  taken  to  the 
rulings  of  the  trial  courts,  in  order  to  present  them  for  review 
in  this  court,  is  as  strictly  applicable  to  municipal  corporations 
as  to  natural  persons.  So  rigid  is  the  rule  that  it  is  applied 
even  in  cases  where  the  liberty  of  the  citizen  is  involved. 
Hughes  V.  The  People,  116  111.  330.  The  record  shows  that 
appellee  acquired  title  to  the  property  in  question  on  Sep- 
tember 26,  1887,  but  there  was  no  evidence  tending  to  prove 
that  the  raising  of  the  grade  which  caused  the  injury  was 
done,  in  whole  or  in  part,  after  the  title  was  vested  in  appellee. 
The  only  evidence  as  to  the  time  when  the  grade  was  raised 
was  given  by  the  witness,  Wain,  and  he  only  testiSed  that  the 
work  was  done  within  a  year,  and  neither  the  court  nor  tlie 
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jury  would  be  warranted  in  inferring  tliat  it  was  done  after 
September  26,  1887.  His  evidence  was  given  June  18,  1888. 
The  work  might  have  been  done  between  June  18,  1887,  and 
September  26,  1887,  and  if  it  was,  appellee  would  have  no 
right  of  action.  For  such  injuries,  only  the  owner  of  the 
land  at  the  time  of  the  act  so  complained  of,  can  recover 
damages.  0.  &  A.  R  R  Co.  v.  Maher,  91  111.  312;  C.  &  E. 
I.  R  R  Co.  V.  Loeb,  118  111.  203.  The  burden  is  on  the 
plaintiff  to  show  that  the  injurious  act  was  committed  while 
he  was  owner  of  the  premises. 

Considerable  feeling  having  been  manifested  in  the  case, 
and  the  counsel  for  the  city  on  the  oral  argument  having 
expressed  the  hope  that  decision  might  be  made  which  would 
not  reflect  on  the  appellee,  and  as,  under  such  circumstances 
our  silence  on  the  subject  may  be  misconstrued,  we  think  it 
but  right  to  say  that,  from  the  facts  disclosed  by  the  record, 
it  appears  that  the  course  pursued  by  the  appellee  was  fair, 
open  and  free  from  any  just  grounds  for  censure.  For  want 
of  evidence  on  the  point  noted  the  judgment  is  reversed  and 
the  cause  remanded. 

Heversed  and  remanded. 


Leonard  Hodges 

V. 

Eldora  Percival. 


Master  and  S errant — Incompetent  Servant — Unsafe  Elevator — Injury 
to  Third  Person — Action  for  Damages, 

In  an  action  agnintit  the  owner  of  a  building  for  damages  for  a  personal 
injury  alleged  to  have  been  occasioned  by  the  employment  of  an  incom- 
petent servant  and  the  use  of  an  unsafe  elevator,  this  court  declines  to 
interfere  with  a  verdict  for  the  plaintiff. 

[Opinion  filed  April  17,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
JoBSFH  £.  Gary,  Judge,  presidinij^. 
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Messrs.  Stiles  &  Lewis  and  Shuman  &  Dkfkees,  for  appel- 
lant. 

Messrs.  Brandt  &  Hoffma.n  and  Joseph  N.  Barker,  for 
appellee. 

I^er  Curiam.  This  is  an  appeal  from  a  judgment  of  $1,500, 
in  favor  of  appellee  and  against  appellant,  for  the  injury 
received  by  the  falling  of  an  elevator  in  appellant^s  building. 

The  questions  are  almost  identical  with  those  made  in  the 
case  of  Hodges  v.  Bearse,  decided  at  the  October  term  of 
this  court  and  now  pending  in  tlie  Supreme  Court,  the  appel- 
lee in  that  case  and  appellee  in  this  having  been  both  injured 
by  the  same  accident.  It  would  be  entirely  useless  for  us  to 
state  the  case  and  the  questions  made.  We  have  examined 
the  record  and  find  that  the  evidence  clearly  supports  the 
verdict,  and  there  is,  in  our  opinion,  no  error  of  Jaw.  The 
judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 

Oart,  J.^  takes  no  part  in  this  case  in  this  court. 


J.  Obermann  Brewing  Company 

V. 

Caroline  Ohlerking. 

Landlord  and  Tenant — Rent — Guaranty  of  Payment — Notice  of  Leasee* 8 
Default — A itorney^s  Fees — Interest — Costs. 

1.  The  entering  into  a  written  guaranty,  upon  a  lease  for  the  payment  of 
the  rent  provided  for  therein,  amounts  to  an  admission  of  the  due  execution 
thereof. 

2.  The  liability  of  a  guarantor  is  in  no  wise  affected  by  the  failure  of 
the  lessor  to  give  notice  of  the  lessee's  default. 

3.  While  it  is  erroneous  in  such  action  to  allow  the  recovery  of  attorney's 
fees  and  costJi  in  entering  judgment  against  the  lessees,  no  complaint  can  be 
made  thereof,  where  the  record  shows  that  no  objection  was  made  or  excep- 
tion taken,  when  the  evidence  touching  the  same  was  introduced,  and  that 
the  attention  of  the  court  was  in  no  manner  called  to  the  excessive  verdict 
when  a  motion  for  a  new  trial  was  overruled. 
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[Opinion  filed  April  17,  18S9.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
R.  W.  Clifford,  Judge,  presiding. 

Mr.  B.  M.  Shaffneb,  for  appellant 

Mr.  William  Nunn,  for  appellee. 

MoRAN,  J.  Til  18  action  was  brought  by  appellee  against 
appellant  on  a  guaranty  indorsed  on  a  lease  in  the  following 
terms :  *'  For  value  received  we  hereby  guarantee  the  payment 
of  the  rent  and  the  performance  of  the  covenants  by  the 
party  of  the  second  part  in  the  within  lease  covenanted  and 
agreed,  in  manner  and  form  as  in  said  lease  provided."  The 
proof  showed  that  rent,  to  the  amount  of  $525,  was  due,  and 
that  attorney's  fees  to  the  amount  of  $25,  and  $6  costs  were 
paid  by  plaintiff  in  attempting  to  enforce  the  covenants  of 
the  lease  against  the  lessee,  and  there  was  a  verdict  and  judg- 
ment for  $556. 

On  this  appeal  it  is  nrged  for  reversal,  first,  that  the 
court  erred  in  admitting  the  lease  in  evidence  without  proof 
of  its  execution.  To  this  objection  there  are  two  answers : 
1.  The  evidence  in  the  record  shows  that  the  execution  of 
the  lease  was  duly  proved.  2.  Appellant,  having  executed 
the  guaranty  on  the  back  of  the  leasee,  was  estopped  to  deny 
that  the  lease  was  duly  execnted  by  the  lessees,  whose  cove- 
nants it  has  guaranteed  shall  be  performed.  Entering  into 
the  guaranty  was  an  admission  of  the  due  execution  of  the 
lease,  and  the  guarantor  is  not  permitted  to  aver  against  such 
admission  or  to  controvert  it  by  proof.  Otto  v.  Jackson,  36 
111.  349. 

Second.  It  is  said  that  plaintiff  had  no  right  to  recover,  as 
there  was  no  proof  that  appellant  had  notice  of  the  default  of 
the  lessees  in  the  payment  of  the  rent.  There  is  nothing  in 
the  objection.  It  was  the  duty  of  the  grantor  to  see  that  the 
rent  was  paid  by  the  lessees.  The  liability  on  the  guaranty 
is  primary,  and  no  notice  was  necessary.  Voltz  v.  Harris, 
40  111.  155. 
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Third.  It  is  urged  that  it  was  error  to  allow  the  recovery  of 
attorney's  fees  and  costs  in  entering  judgment  against  lessees. 
It  is  true  that  attorney's  fees  and  costs  were  not  recoverable 
against  appellant,  but  it  was  liable  for  interest  on  the  install- 
ments of  rent  as  they  became  due,  and  the  judgment  is  only 
about  $5  more  than  it  would  have  been  if  the  fees  and  costs 
had  been  excluded  and  interest  allowed.  We  can  not  reverse 
the  judgment  for  this  eiTor,  because  the  record  shows  that  no 
objection  was  made  or  exception  taken  when  the  evidence  as 
to  the  attorney's  foes  and  costs  were  introduced,  and  that  tlie 
attention  of  the  court  was  in  no  manner  called  to  the  excess- 
ive verdict  when  the  motion  for  new  trial  was  overruled. 
To  avail  of  such  an  error  the  party  must,  by  general  or  spe- 
cific objection,  make  it  a  ground  for  granting  a  new  trial,  and 
when  that  is  not  done  the  defendant  will  be  regarded  as  having 
waived  the  objection.  Jones  v.  Jones,  71  111.  562;  Leyenber- 
ger  V.  Paul,  25  111.  App.  480. 

There  is  no  error  which  authorizes  interference  by  this 
court  with  the  verdict,  and  the  judgment  of  the  Circuit  Court 
must  therefore  be  affirmed. 

Judgment  affirmed, 

Nos.  62,  63,  64  and  65  at  the  present  term  between  the 
same  parties  are  affirmed,  for  the  reasons  stated  in  the  fore- 
going opinion. 


City  of  Chicago 

V. 

Lillian  E.  Smythe. 


Mtmieipat  C&rporafions — Streets — Condemnation  qf  Private  Property^ 
Assessments — Interest, 

In  an  action  to  recover  from  a  municipal  corporation  the  value  of  land 
appropriated  by  it  for  street  purpof^es,  it  appearin^r  that  possession  thereof 
was  taken  by  the  city  six  months  before  the  institution  of  proceedings  to 
condemn  the  same,  the  ordinance  which  authorized  such  condemnation  pro- 
viding that  the  cost  of  the  proposed  improvement  should  be  p  lid  for  by 
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special  assessment  upon  property  benefited  to  the  amount  the  same  could  be 
legally  assessed,  the  balance  to  be  paid  by  general  taxation,  this  court  holds 
that,  although  the  city  has  been  unable  to  collect  the  special  assessment 
levied,  the  deficiency  must  be  made  up  from  the  general  fund,  and  that 
interest  is  recoverable  upon  the  value  of  the  laaJ  from  the  time  the  city 
took  possession  thereof. 

[Opinion  filed  April  17,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Joseph  £.  Gary,  Judge,  presiding. 

Messrs.  Johk  W.  Obbbn  and  Clabence  A.  £nioht,  for 
appellant. 

Messrs.  Miller,  Leman  &  Chase,  for  ap|)e11ee. 
This  common  law  action  lies  to  recover  for  property  act- 
ually taken  and  appropriated  to  public  use.  City  of  Chicago 
V.  Wheeler,  25  HI.  478 ;  Clayburgh  v.  City  of  Chicago,  25  111. 
535  ;  Soulard  v.  City  of  St  Louis,  36  Mo.  552 ;  Jamieson  v. 
Springfield,  53  Mo.  224;  Bigelow  v.  Turnpike  Co.,  7  Mass. 
202 ;  Lebanon  v.  Olcott,  1  K  H.  339 ;  Battler  v.  Braintree,  14 
Vt.  348 ;  Corwith  v.  Hyde  Park,  14  111.  App.  635. 

Soulard  v.  City  of  St  Louis,  36  Mo.  552,  is  a  case  illustrat- 
ing this  common  law  right  of  action.  The  plaintiff,  Soulard, 
brought  an  action  at  law,  alleging  that  the  city,  without 
notice  to  tlie  owner  or  offering  to  make  compensation,  and 
without  consent,  opened  and  used  a  portion  of  plaintiff's  land 
as  a  public  street,  and  has  ever  since  so  used  the  same  ;  that 
plaintiff  had  lately  signified  to  defendant  his  assent  to  such 
opening  and  nse  on  defendant's  paying  plaintiff  the  first  value 
of  such  land;  that  the  just  and  fair  value  thereof  is  $8,000, 
and  asked  judgment  for  $8,000.  The  charter  of  the  city  gave 
it  power  to  open,  widen,  etc.,  streets,  and  provided  that  when 
it  became  necessary  for  that  purpose  to  take  private  property, 
and  no  agreement  could  be  made  with  the  owner,  the  corpora- 
tion should  make  just  compensation  therefor  to  the  person 
whose  property  is  so  taken,  and  provided  the  manner  in 
which  property  should  be  acquired.     To  this  complaint  the 
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city  demurred  and  raised  the  question  whether  snch  action 
was  sustainable,  and  the  court  sustained  the  action. 

In  City  of  Chicago  v.  Wheeler,  25  111.  478,  where  the  city 
had  taken  property  for  a  public  street,  and  the  damages  had 
been  assessed,  an  action  of  assumpsit  on  behalf  of  the  property 
owner  was  sustained. 

In  Clayburgh  v.  City  of  Chicago,  25  111.  440,  it  was  held 
that  if  the  city  authorities  appropriate  a  party's  land  for  a 
street,  and  neglect  to  collect  a  special  assessment  wherewith 
to  pay  him  his  damages,  he  may  maintain  an  action  on  the 
case,  or  waive  the  tort  and  sue  in  assumpsit  for  the  value  of 
the  land  taken.  The  familiar  principle  that  a  tort  may  be 
waived  and  assumpsit  for  the  value  bo  maintained,  is  hero 
applied  to  the  case  of  the  appropriation  by  the  city  of  real 
estate  for  public  use.     The  court  say: 

^*It  was  objected  that  as  this  court  had  held  that  assumpsit 
might  be  maintained  for  the  value  of  the  land  appropriated, 
the  action  of  case  would  not  lie.  In  many  cases  the  party 
injured  has  his  election  whether  he  will  sue  in  trespass  or  case, 
or  will  waive  the  tort  and  proceed  for  the  value  of  the  prop- 
erty. So  in  this  case  the  plaintiflE  might  rely  upon  the  wilful 
refusal  of  the  city  authorities  to  discharge  their  duty,  by 
which  he  has  sustained  injury,  or  he  may  waive  the  tort  and 
proceed  for  the  recovery  of  the  value  of  the  land  which  they 
have  appropriated  to  the  use  of  the  city.  We  have  no  hesi- 
tation in  saying  that  he  may  elect  as  to  which  form  of  action 
he  will  resort." 

If  the  city  had  the  power,  after  first  taking  plaintiff's  prop- 
erty, to  impose  upon  her  the  right  of  the  city  to  get  the  money 
with  which  to  pay  her  by  a  special  assessment  to  be  made,  she 
could  not  be  compelled  to  wait  indefinitely  therefor.  This 
suit  was  brought  two  and  one-half  years  after  the  judgment 
was  entered  in  the  condemnation  case  fixing  the  value  of  the 
land.  After  such  a  delay  the  city  can  not  say  that  she  shall 
wait  longer  to  see  if  a  special  assessment  can  be  collected. 
The  city  must  show  reasonable  diligence  and  success. 

In  City  of  Chicago  v.  Wheeler,  25  111.  478,  it  was  held' that 
a  delay  of  two  years  in  collecting  a  special  assessment  was 
unreasonable,  and  made  the  city  liable  to  action. 
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It  is  plain,  however,  that  under  the  constitotional  provision 
which  authorizes  private  property  to  be  taken  for  public  use 
onij  on  payment  made,  and  not  before  payment,  it  is  incom- 
petent, either  for  the  city,  or  the  legislature,  or  the  court,  in 
any  way  to  compel  appellee  to  delay  a  day  in  demanding  pay- 
ment of,  and  bringing  suit  to  collect  for  her  land,  which  has 
been  already  taken  for  public  use.  When  her  land  has  been 
in  fact  taken,  then  the  compensation  is  absolutely  due.  Phil- 
lips V.  South  Park  Commissioners,  119  III.  626. 

Even  where,  under  constitutional  provisions,  it  is  competent 
for  the  legislature  to  authorize  municipal  corporations  to  take 
private  property  for  public  use  without  first  making  payment, 
it  is  held  to  be  necessary  that  the  legislature  should  also  make 
certain  and  adequate  provision  by  which  the  owner  can 
coerce  the  payment  of  compensation  without  unreasonable 
delay.  2  Dillon  on  Mnn.  Corp.  Sec.  615,  and  authorities  cited. 
In  People  v.  Hayden,  6  Hill,  361,  Mr.  Chief  Justice  Nelson 
says: 

"Although  it  may  not  be  necessary,  within  the  constitu- 
tional provision,  that  the  amount  of  compensation  should  be 
actually  ascertained  and  paid  before  property  is  thus  taken,  it 
is,  I  apprehend,  the  settled  doctrine,  even  as  respects  the  State 
itself,  that  at  least  certain  and  ample  provision  must  be  first 
made  by  law  (except  in  cases  of  pnblic  emergency),  so  that  the 
owner  can  coerce  payment  through  the  judicial  tribunals,  or 
otherwise,  without  any  unreasonable  and  unnecessary  delay. 
Otherwise,  the  law  making  the  appropriation  is  no  better 
'  than  blank  paper." 

In  this  State  the  constitution  requires  the  payment  of  the 
compensation  before  the  taking  of  the  property  can  be  given 
by  law,  and  any  statute  or  ordinance  which  purports  to  give 
the  right  to  take  private  property  before  compensation  is  paid 
is  unconstitutional  and  void;  and  the  validity  of  every  act, 
proceeding  or  judgment  prior  to  payment  is  conditional  upon 
payment  being  made,  and  void  and  of  no  effect  if  it  is  not 
made.  It  is  the  payment  that  gives  the  right  to  take;  and, 
as  soon  as  the  property  is  taken,  the  property  owner's  right 
to  immediate  payment  is  fixed.     The  compensation  is  then 
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due.  Cook  v.  South  Park  Commissioners,  61  III.  115;  Peo- 
ple V.  McRoberts,  62  111.  38-45;  City  of  Chicago  v.  Barbian, 
80  111.  484-6;  Sclireiber  v.  C.  &  E.  R.  R.,  115  111.  3i0; 
Phillips  V.  South  Park  Commissioners,  119  111.  626. 

MoRA.N,  J.  This  was  an  action  to  recover  from  the  city 
for  the  value  of  a  strip  of  land  which  it  had  appropriated  for 
the  purpose  of  a  public  street. 

In  pursuance  of  an  ordinance  providing  for  opening  and 
widening  the  street  in  question,  a  petition  for  condemnation 
of  this  strip  with  other  land  was  filed  in  the  Superior  Court 
on  October  6,  1881,  and  the  comi^ensation  to  be  paid  for  the 
land  was  fixed  at  $950.  It  was  proved  that  the  city  took  pos- 
session of  the  land  April  9,  1881,  some  six  months  prior  to 
the  filing  of  the  condemnation  petition,  and  the  court  in  this 
suit  allowed  interest  on  the  value  of  the  land  froln  the  date  of 
such  taking  possessiou,  and  rendered  judgment  against  the 
city  for  the  value  of  the  land  and  such  interest  in  the  amount  of 
11,349. 

The  ordinance  authorizing  the  condemnation  provided  that 
the  improvements  should  be  made,  '^  and  the  costs  thereof 
paid  for  by  a  special  assessment  to  be  levied  on  the  property 
benefited  thereby  to  the  amount  that  the  same  may  be  legally 
assessed  therefor,  and  the  remainder  of  such  costs  to  be  paid 
by  general  taxation,"  and  the  city  oflfered  to  prove  thatitliad 
been  unable  to  collect  the  special  assessmdut  levied  to  pay  for 
the  improvements,  and  counsel  for  the  city  now  contend  that 
this  case  is  governed  by  The  People  v.  Hyde  Park,  117  111. 
462,  and  Village  of  Hyde  Park  v.  Corwith,  112  111.  441. 

We  are  of  opinion  that  those  cases  do  not  control  here. 
In  those  cases  the  ordinance  declared  that  the  entire  cost  of 
the  improvfsjnent  should  be  paid  for  wholly  by  special  assess- 
ment, and  the  court  declined  to  coerce  the  village  into  adopt- 
ing another  method  of  paying  for  the  land  to  be  taken.  Here 
such  part  of  the  cost  of  improvement  as  should  not  be  levied 
on  property  benefited  is  to  be  paid  by  general  taxation.  If, 
therefore,  the  city  has  not  succeeded  in  finding  property  bene- 
fited^ or  has  failed  for  any  reason  to  collect  assessment  smade 
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on  property  being  benefited,  the  deficiency  is  to  be  made  up 
from  the  general  fond. 

The  yalae  of  the  land  was  due  to  the  owner  from  the  time 
the  city  took  possession^  and  we  think  it  simple  justice  to  allow 
interest  from  that  time.  Phillips  v.  South  Park  Commission- 
ers, 119  III.  626.  The  judgment  of  the  Superior  Court  will 
be  afi^med. 

Judgment  affirmed. 


George  Lehman  &  Sons  Company,  Impleaded,  etc., 

V. 

Arthur  R.  Clark  and  Johnson  S.  Findlay. 

Meehanie*8  Lien — Titl&-^Besultinff  Trust — Sale, 

Upon  a  petition  for  a  mechanic's  lien  this  court  holds  that  the  lahor  and 
material  of  plaintiffs  went  into  the  building  in  question;  that  the  person 
in  whom  was  vested  the  titJe  thereof,  held  the  same  in  trust  for  the  defend- 
ant company;  that  although  no  time  was  fixed  for  the  completion  of  the 
work,  the  statute  was  satisfied  by  its  being  done  within  one  year,  and 
declines  to  interfere  with  a  decree  for  the  plaintiff. 

[Opinion  filed  April  17j  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
O.  H.  HoRTOK,  Judge,  presiding. 

Mr.  Chables  J.  Beattib,  for  appellants. 

Messrs.  Morris  &  Gansb,  for  appellees. 

Garnett,  p.  J.  The  facts  out  of  which  this  litigation 
grows,  are,  that  David  H.  Keyes,  being  the  owner  of  a  parcel 
of  ground  with  a  frontage  of  fifty  feet  on  Wabash  avenue,  in 
Chicago,  on  July  20,  1886,  made  a  contract  with  appellees 
and  the  George  Lehman  &  Sons  Company,  by  which  it  was 

Vol.  XXXIII  » 
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agreed  that  Clark  &  Findlay  ehould  anppl  j  all  labor  and  mate- 
rial Decessary  to  complete  the  carpenter  work  for  a  building 
to  be  erected  on  the  Bonth  16f  feet  of  said  premises,  aud 
should  constrnct  another  building  on  the  north  16f  feot 
thereof,  and  in  consideration  thereof  Kejes  agreed  to  convey 
the  north  16f  feet  to  Clark  &  Findlay  ;  also  that  said  com- 
pany shonld  supply  the  labor  and  material  necessary  in  doin^ 
the  mason  work  for  the  building  on  the  south  16f  feet,  and 
should  construct  another  building  on  the  center  16f  feet  of 
the  premises,  and  in  consideration  thereof  Keyes  agreed  to 
convey  the  center  16f  feet  to  the  company.  By  anotlier 
contract  dated  July  22,  1886,  Clark  &  Findlay  agreed  with 
said  company  to  furnish  all  the  material  and  labor  necessary 
for  the  carpenter  work  on  the  building  to  be  erected  on  the 
said  center  16f  feet,  and  the  company  agreed  to  pay  them 
therefor  $2,333.  On  the  same  day  another  contract  was  made 
by  which  the  company  agreed  with  Clark  &  Findlay  to  fur- 
nish the  labor  and  materials  for  the  mason  work  of  the  build- 
ing to  be  erected  on  said  north  16|  feet  for  the  sum  of  $2,033. 

To  carry  out  the  scheme  thus  initiated,  it  became  necessary 
that  the  company  should  procure  a  loan  of  $6,500  on  the 
premises  which  Keyes  had  agreed  to  convey  to  it  Accord- 
ingly application  was  made  for  the  loan  to  £.  S.  Dreyer  & 
Company  by  Gteorge  Lehman,  in  behalf  of  the  company,  in 
which  he  was  manifestly  the  controlling  spirit. 

Dreyer  &  Company  declined  to  make  a  loan  to  the  com- 
pany, but  suggested  that  the  title  should  be  placed  in  an 
individual,  and  that  the  latter  should  execute  the  papers  for 
the  loan.  The  stock  of  the  company  was  owned  by  George 
Lehman  and  his  family,  one  of  the  stockholders  being  his  son, 
Hibbert  J.  Lehman.  In  pursuance  of  the  suggestion  made  by 
Dreyer  &  Company,  George  Lehman  arranged  to  have  the 
title  conveyed  to  his  son  Hibbert,  and  it  was  so  conveyed  on 
August  20,  1886,  and  the  trust  deed  and  notes  to  secure  the 
loan  were  made  by  Hibbert.  The  latter  paid  no  money  then 
or  at  any  time  for  the  property.  All  the  money  secured  by 
the  loan  was  paid  out  from  time  to  time,  by  the  lender,  for 
the  purpose  of  paying  for  the  building  aud  completion  of  the 
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honse  on  the  center  16f  feet.  The  other  two  buildings  were 
also  erected  and  completed  in  conformity  to  the  contracts 
^bove  set  forth,  and  certain  extra  labor  and  materials  were 
furnished  by  Clark  &  Findlay  for  the  center  honse. 

About  July  1,  18S7,  an  adjustment  was  made  between 
Clark  &  Findlay  and  the  com})any,  and  it  was  found  that 
there  was  coming  to  Clark  &  Findlay  $300  more  for  carpen- 
ter work  and  extras^  on  the  center  house,  than  was  due  to  the 
company  for  mason  work  on  the  north  house.  Thereupon 
the  company  made  and  delivered  to  Clark  &  Findlay  its  note 
dated  July  1, 1887,  payable  sixty  days  after  date,  for  said  $800 
with  interest  at  seven  per  cent  per  annum.  Default  was  made 
in  payment  of  this  note,  and  appellees  filed  their  petition  in 
the  Circuit  Court  to  enforce  a  mechanic's  lien  against  said 
center  16}  feet  and  the  building  thereon,  for  the  amount  of 
the  note  and  interest  A  decree  having  been  entered  as 
prayed  for,  an  appeal  was  taken  by  the  company,  Hibbert  J. 
Lehman  and  Phillip  Lichtenstadt,  the  latter  being  the  holder 
of  a  note  secured  by  a  trust  deed  to  William  G.  Witlierell, 
dated  February  16,  1887. 

There  is  not  even  plausibility  in  the  contention  that  the 
evidence  fails  to  prove  that  the  labor  and  materials  repre- 
sented by  the  $300  note  were  put  into  the  building  in  ques- 
tion. Clark  testifies,  in  substance,  that  they  were,  and  it  is 
an  undisputed  fact  that  the  settlement,  which  culminated  in 
the  execution  o(  the  note,  was  in  relation  to  the  north  liouse 
and  the  center  house,  and  as  Clark  &  Findlay  did  no  work  for 
the  company  on  any  house  except  the  center  one,  the  balance 
found  due  must  have  been  for  labor  and  material  furnished 
on  that  house.  In  the  amended  petition  it  was  alleged  that 
Hibbert  J.  Lehman  held  the  legal  title  to  the  premises,  as  a 
trustee  for  the  company.  The  defendants  denied  this  in  their 
answer  and  on  the  hearing  before  the  master  both  George 
Lehman  and  Hibbert  J.  testified  that  the  latter  was  the  abso- 
lute owner  and  that  the  company  had  no  interest  therein. 
Whether  one  or  the  other  was  the  owner,  and  whether  Hib- 
bert merely  held  the  title  in  trust  for  the  company,  are  ques- 
tions of  law  that  these  witnesses  can  not  be  permitted  to  settle 
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by  giving  their  opinion  under  oath,  bo  as  to  affect  the  interest 
of  third  parties.     Neither  of  the  witnesses  testitied  to  anj 
fact  which  has  a  tendency  to  shake  the  implication  of  law  that 
there  was  a  resulting  trast  in  favor  of  the  company.     Hibbert 
paid  no  money  or  other  valaable  things  for  the  premises;  the 
entire  consideration  therefor  was  paid  by  the  company  by  far- 
nishing  labor  and  material  for  Keyes'  house,  and  it  is  a  fair 
inference  from  the  entire  record  that  it  was  the  intention  of 
all  the  parties  that  Hibbert  should  take  the  title  merely  for 
convenience  of  the  company,  and  in  order  to  secure  the  loan. 
That  a  resulting  trust  arises,  in  such  cases,  in  favor  of  the 
party  from  whom  the  consideration  moves,  is  familiar  law. 
1  Perry  on  Trusts,  Sec.  126. 

No  time  was  fixed  for  the  completion  of  the  carpenter  work 
by  Clark  &  Findlay,  but  as  the  contract  was  partly  expressed 
in  the  terms  of  the  written  agreement,  and  the  time  of  com- 
pletion was  left  without  any  provision,  the  law  raised  an 
implied  obligation  on  their  part  to  complete  the  work  within 
a  reasonable  time.  Having  finished  it  within  a  year  the  stat- 
ute was  satisfied,  and  their  right  to  a  lien  became  vested. 
Driver  v.  Ford,  90  111.  695. 

By  the  terms  of  the  decree  the  property  is  ordered  to  be 
sold  subject  to  the  liens  of  the  trust  deeds  to  Dreyer  and 
Witherell,  so  that  no  ground  of  complaint  remains  for  any  of 
the  parties  interested  in  those  incumbrances,  nor  can  the  com- 
panyjpr  Hibbert  J.  Lehman  object  to  this  feature  of  the 
decree,  as  their  interests  are  in  no  wise  affected  thereby.  The 
decree  is  affirmed. 

Decree  affirmed. 


»    an 
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V. 

Sophia  Wintee. 

Criminnl  Law—Assault   and    Battery — Trespasi-^Continuance — III' 
fiess — Physiclan^s  Certificate — Discretion, 
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1.  A  court  is  not  boand  to  grant  a  continuance  on  the  certificate  of  a 
physician. 

2.  The  improper  introduction  of  counter  affidavits  on  a  motion  for  a  con- 
tinuance will  not  amount  to  reversible  error,  where  those  in  support 
thereof  are  insufficient. 

8.  Affidavits  in  support  of  such  motio^  must  not  only  show  that  illness 
prevented  presence  at  trial  but  also  the  existence  of  a  defense.  Merits  must 
always  be  shown  upon  such  an  application. 

[Opinion  filed  April  17,  1889.] 

Appkai,  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Jo8£PH  E.  Gaby,  Judge,  presiding. 

Messrs.  Cuthno,  Austin  &  Higoins,  for  appellant. 

Mr.  Stacy  W.  Osgood,  for  appellee. 

MoRAN,  J.  This  was  an  action  of  trespass  for  an  assault 
and  battery,  brought  by  appellee  against  appellant.  When 
the  case  was  called  for  trial,  appellant's  attorney  moved  the 
court  for  a  continuance  on  account  of  the  sickness  of  appel- 
lanty  and  in  support  of  such  motion  filed  an  affidavit  stating 
tliat  appellant  had  informed  him,  the  attorney,  by  letter,  some 
two  or  three  days  before,  that  he  was  sick,  but  expected  to  be 
sufficiently  recovered  to  be  in  court  when  his  case  was  called; 
but  that  on  the  evening  before,  on  returning  to  his  house,  the 
attorney  learned  that  a  member  of  appellant's  family  had  left 
word  for  him  that  appellant  was  sick,  and  also  left  a  certifi- 
cate of  a  practicing  physician,  stating  that  appellant  was  ill, 
confined  to  his  house  and  in  the  care  of  said  physician;  that 
appellant  resided  some  twenty-three  miles  in  the  country  and 
some  distance  from  a  railroad  or  telegraph,  and  that  the  attor- 
ney could  not  safely  proceed  to  trial  without  the  presence  of 
said  appellant.  Thereupon  appellee  presented  to  the  court 
two  affidavits  in  which  it  was  shown  that  said  appellant  was 
seen  by  the  affiants  the  evening  before,  attending  to  his  work 
about  the  farmhouse  and  barn,  and  that  he  was  not  sick.  The 
court  overruled  tlie  motion  for  a  continuance  and  the  case 
was  heard  before  a  jury  and  a  verdict  rendered  against 
appellant  for  $300. 
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A  motion  for  a  new  trial  was  made,  and  appellant's  affidavit 
was  filed  in  support  thereof,  in  which  he  swears  that  he  was 
sick  on  the  day  of  the  trial,  and  under  tlie  doctor's  charge,  who 
advised  him  that  it  would  be  dangerous  for  him  to  leave  his 
house;  that  if  given  a  new  trial  he  will  prove  that  the  injuries 
received  by  appellee  at  the  time  and  place  mentioned  in  the 
declaration  "were  due  entirely  to  her  own  acts  or  the  necessary 
acts  of  this  defendant  while  acting  solely  in  his  own  defense ; 
that  he  did  not  attack  said  plaintiff  and  beat  her  as  in  said 
declaration  alleged,  but  on  the  contrary  she  attacked  him, 
injuring  him  to  a  considerable  extent,  and  that  if  said  plaintiff 
was  at  all  injured  by  him,  it  was  while  he  was  using  what 
force  was  necessary  to  repel  her  attacks,  and  in  no  other 
way."  The  court  overruled  the  motion  for  a  new  trial,  and 
rendered  judgment  on  the  verdict,  and  from  said  judgment 
the  appeal  is  taken. 

There  is  no  ground  for  reversal.  The  court  was  not  bound 
to  grant  a  continuance  on  the  certificate  of  a  physician.  Schnell 
v.  Rothbath,  71  111.  84.  While  the  court  erred  in  allowing 
counter  affidavits  to  be  read  on  the  motion  for  continuance, 
such  error  will  not  constitute  ground  for  reversal  where  the 
affidavits  for  continuance  are  not  sufficient  In  such  case  the 
counter  affidavits  will  not  be  regarded  as  inducing  the  refusal 
of  the  continuance.  Wick  v.  Weber,  64  111.  167;  Quincy 
Whig  Co.  V.  Tillson,  67  111.  351.  The  application  may  have 
been  such  as  addressed  itself  to  the  discretion  of  the  court, 
and  upon  such  a  matter  the  court  could,  as  it  seems  to  us, 
inform  itself  fully  from  tlie  sworn  statements  of  both  parties 
in  order  to  guide  its  discretion,  the  application  being  made 
for  a  favor,  and  not  for  a  right     Ault  v.  Kawson,  14  HI.  484. 

The  affidavits  filed  in  support  of  the  motion  for  new  trial, 
probably  sufficiently  establish  that  appellant  was  prevented  by 
sickness  from  being  present  at  the  trial,  but  they  wholly  fail 
to  show  by  the  statement  of  facts  that  appellant  had  any 
defense.  Appellant  states  his  conclusions  that  the  injuries 
inflicted  on  appellee  by  him  where  inflicted  in  self-defense, 
but  conclusions  from  facts  are  for  the  court  or  jury  and  not 
for  the  witness.    The  affidavits  should  have  stated  the  facts 
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and  circuiustances  of  the  quarrel,  if  there  was  one,  so  that  the 
court  might  see  tliat  the  conclusions  which  appellant  drew 
were  supported  bj  the  facts  which  he  could  swear  to. 

Merits  must  be  always  shown  on  such  an  application. 
Wangh  V.  Suter,  3  III.  App.  271;'Slack  v.  Casey,  22  111.  App. 
412;  Stenzel  v.  t^ims,  25  111.  App.  538.  The  judgment  of  the 
Superior  Court  must  be  affirmed. 

Judgment  affirmed, 

Ga^bt,  J.,  took  no  part  in  the  determination  of  this  case  in 
this  court. 


Jacob  Heissler  and  August  Junge 

V. 

Charles  Stose. 

Landlord  and  Tenant— Recovery  of  Bent— Action  of  Debt — Appraieers 
— Disagreement — Interest — Evidence, 

1.  In  an  action  of  debt  for  the  recovery  of  rent,  this  court  holds  that  the 
intention  of  the  parties  to  the  lease  was  for  the  payment  of  rent  monthly 
in  advance*  and  that  the  fact  that  the  amount  of  each  installment  wasnnoer- 
tain  through  failure  of  appraisers  to  agree  in  accordance  with  a  clause 
therein,  was  no  defense  to  the  claim  for  interest  upon  each  monthly  sum 
found  to  be  the  reasonable  rental  value  of  ihe  premises  in  question. 

2.  Rent  in  advance  can  not  be  recovered  in  the  absence  of  an  agreement 
to  that  effect. 

[Opinion  filed  April  17,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Jo&KPH  £.  Gary,  Judge,  presiding. 

The  declaration  in  this  case  was  in  debt,  and  avers  that 
appellee,  on  December  4,  1887,  executed  a  lease  to  appellants 
of  347  and  349  State  street,  in  the  city  of  Chicago,  for  a  term 
from  May  1,  1878,  to  May  1,  1888,  at  a  rental  from  May  1, 
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1878,  to  Maj  1,  1879,  of  $110  per  month,  payable  on  the  first 
day  of  each  month,  and  from  May  1,  1879,  to  May  1,  1884, 
$125  per  month,  payable  on  the  first  day  of  each  month,  and  fur- 
ther providing  that  the  rental  from  the  first  day  of  May,  1884, 
nntil  the  first  day  of  May,  1888,  should  be  fixed  by  three 
appraisers,  one  to  be  selected  by  tlie  plaintitf,  Stoec,  and  one 
by  the  defendants,  Ileissler  and  Jnnge,  and  the  two  thus 
selected  to  choose  a  third,  and  the  three  to  fix  the  rental;  that 
prior  to  the  first  day  of  May,  1884,  the  plaintiff  selected  James 
Campbell  and  the  defendants  selected  Charles  Eosmlnski,  and 
the  two  thns  chosen  selected  James  C.  Sinclair  as  a  third 
appraiser;  that  the  three  appraisers  met;  that  Campbell  and. 
Sinclair  agreed  upon  the  rental  value  of  said  premises,  but . 
that  Kosminski  refused  to  agree  with  them  upon  the  rental 
value  determined  by  said  Campbell  and  Sinclair;  that  defend- 
ants had  notice  of  such  disagreement,  and  that  '^  by  means 
thereof  said  defendants  became  liable  to  pay  to  the  plaintiff 
so  much  money  on  the  first  day  of  each  and  every  month  from 
the  first  day  of  May,  1884,  for  and  during  and  until  the  first 
day  of  May,  1888,  as  rent  for  tlie  use  and  occupation  of  said 
premises,  as  the  same  are  reasonably  worth,  and  that  the  same 
are  reasonably  worth  the  sum  of  $250  per  month;"  that  by 
virtue  of  said  demise,  the  defendants  entered  into  the  posses- 
sion of  said  premises,  and  retained  possession  from  the  first 
day  of  May,  1878,  until  the  bringing  of  the  suit,  '^when  a 
large  sum  of  money,  to  wit,  the  sum  of  $10,000,  for  the  use. 
and  occupation  of  said  premises  by  the  defendants,  of  the 
plaintiff,  from  the  first  day  of  June,  1884,  to  the  first  day  of 
May,  1887,  became  due  from  the  defendants  to  the  plaintiff; 
that  the  defendants,  though  requested,  etc.,  have  not  paid  the 
sum  of  money,  and  therefore,"  etc. 

Second  count  sets  forth  the  lease,  the  covenant  in  re- 
spect to  the  selection  of  appraisers,  their  refusal  to  agree, 
and  notice  to  the  defendants  of  such  refusal,  and  ^^  by 
means  whereof  said  defendants  became  liable  to  pay  the 
plaintiff  so  much  money  on  the  first  day  of  each  and  every 
month,  from  the  first  day  of  May,  1884,  for  and  during  and 
until  the  first  day  of  May,  1888,  as  rent  for  the  use  and  occu-* 
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pation  of  said  premises,  as  the  same  are  reasonably  worth,  and 
that  the  same  are  reasonably  worth  the  sum  of  $250  per 
month."  Tliat  by  virtue  of  said  demise  the  defendants 
entered  into  the  possession  of  the  premises,  and  were  pos- 
sessed thereof  from  May  1,  1878,  to  and  until  the  time  of  tlie 
bringing  of  this  action,  ^^  when  a  large  sum  of  money,  to  wit, 
the  sum  of  $10,000,  for  the  use  and  occupation  of  said  prem- 
ises of  the  plaintiff  by  the  defendants,  from  the  first  day  of 
June,  1884,  to  the  firat  day  of  May,  1887,  became  due  from 
the  defendants  to  the  plaintiff;  that  the  defendants,  though 
often  requested,  etc.,  have  not  paid  the  sum,  therefore,"  etc. 

Two  additional  counts  were  filed,  the  first  averring  4hat  on 
Juno  1,  1887,  the  defendants  were  indebted  to  the  plaintiff  in 
the  sum  of  $8,750,  for  the  rent  of  347  and  349  State  street, 
from  the  first  day  of  June,  1884,  to  the  31st  day  of  May,  1887, 
at  a  monthly  rental  of  $250  per  month,  together  with  interest 
at  the  rate  of  six  per  cent  per  annum  on  each  monthly  install- 
ment of  said  rent  The  second  averred  that  defendants  were 
hidebted  on  the  1st  day  of  June,  1887,  in  the  sum  of  $10,000, 
for  the  use  and  occu()ation  of  certain  premises,  347  and  349 
State  street,  by  the  defendants  held  and  used  and  occupied,  at 
the  request  and  by  the  sufferance  and  permission  of  the 
plaintiff. 

There  was  a  plea  of  nil  dd>et^  and  a  stipulation  that  defend- 
ants might  introduce  any  evidence  which  might  be  admissible 
under  any  special  plea  which  might  be  pro|)erly  pleaded  in 
said  cause.  On  the  trial  a  verdict  was  found  for  the  plaintiff 
for  $7,000  debt  and  $1,044  damages.  Motion  of  defendants 
for  a  new  trial  was  overruled  and  judgment  on  verdict,  from 
which  defendants  appeal. 

Messrs.  William  H.  Barnum  and  Bcbbns  &  Morr,  for 

appellants. 

Messrs.  Wilsok  &  Zook,  for  appellee. ' 

Garnett,  p.  J.  The  damages  allowed  by  the  jury  repre- 
sented interest  on  each  installment  of  rent,  and  the  only  ques- 
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tion  ifl  whether  interest  was  recoverable.  Appellant  contends 
that  there  was  no  money  dne  on  a  written  instrument,  and 
therefore  Sec.  2,  Ch.  74,  Be  v.  Stat.,  does  not  warrant  the 
recovery.  There  can  be  no  doubt  that  there  was  money  due 
when  the  action  was  commenced,  otherwise  the  suit  would  be 
premature.  And  since  the  decision  in  Stose  v.  Heissler,  120 
III.  433,  it  must  bo  admitted  that  some  amount  of  money,  as 
rent,  was  due  each  month  in  advance.  The  lease  in  question 
was  there  construed,  and  the  court  held  it  to  be  evident  that 
lioth  parties  contemplated  the  payment  of  rent  monthly  in 
advance,  during  the  entire  term. 

If  the  rent  was  dne  merely  by  reason  of  appellants'  occupancy 
and  the  implied  undertaking  arising  therefrom,  there  is  no 
known  rule  of  law  which  would  make  the  value  of  the  use  and 
occupation  due  each  month  in  advance.  Wo  perceive  no 
reason  why,  in  the  absence  of  any  agreement,  a  suit  might  not 
be  brought  each  day  for  the  preceding  day's  use,  but  it  is 
certain  that  no  suit  could  be  maintained  for  future  use  and 
occupation  unless  there  was  an  agreement  to  that  effect.  There 
is,  then,  no  escaping  the  conclusion  that  there  was  money  due 
each  month  in  advance,  and  that  it  was  due  on  and  by  virtue 
of  a  written  instrument.  That  the  amount  was  uncertain  is  no 
defense  to  the  claim  for  interest.  Appellants  knew  when  they 
executed  the  instrument  that,  in  a  certain  contingency,  the 
amount  of  their  monthly  liability  would  become  uncertain, 
and  they  should  have  provided  against  the  possibility  of  hav- 
ing to  pay  interest  on  a  demand,  uncertain  as  to  its  amount. 
To  say  that  they  did  not  foresee  the  happening  of  the  event  is 
no  better  defense  than  to  say  they  did  not  know  the  law.  The 
judgment  is  affirmed. 

Jvdgment  affirmed. 

Gabt,  J.,  took  no  part  in  this  case.  « 
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Mary  L.  Lambert  et  al. 

V. 

Frances  Hyers. 

ForecfoMure — Rfdemption — Sale — Assignment  qf  Certificate  qf—Deed — 
HVi7  qf  Assistauee, 

UpoD  an  order  direcMni^  the  issuaoGe  of  a  writ  of  assistance  in  behalf  of 
the  grrantee  in  a  master *s  deed  of  real  property  sold  under  foreclosure  pro- 
CPedinflTR,  said  grantee  beinjf  the  assicrnee  of  the  certificate  of  sale,  it  being 
contended  that  the  reversal  of  the  decree  of  rale  by  this  court  subsequent  to 
the  execution  and  delivery  of  such  deed  operated  to  divest  the  title 
acquired  thereby  and  that  for  such  reason  there  was  no  foundation  for  the 
innance  of  the  writ,  it  is  held:  That  the  writ  was  properly  issued,  the 
facts  l)eing  that  the  grantee  in  the  deed  was  a  straoger  to  the  decree,  and 
that  the  reversal  was  for  an  error  only,  of  which  the  purchaser  was  not 
obliged  to  lake  notice. 

[Opinion  filed  April  17,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MuRBAY  F.  TuLBYy  Judge,  presiding. 

Mr.  C.  M.  Habdt,  for  appellants. 

Messrs.  Fbancis  Laokkee  and  Marcus  Hitoh,  for  appellee. 

If  a  judgment  or  decree  is  reversed  for  error  it  is  a  settled 
principle  of  the  common  law,  coeval  with  its  existence,  that  the 
defendant  shall  have  restitution  of  the  purchase  money  and 
the  purchaser  shall  hold  the  property  sold,  unless,  indeed,  the 
plaintiff  himself  be  the  purchaser  and  still  holds  the  title. 
Fergus  v.  Woodworth,  44  111.  381 ;  Voorhees  v.  Jackson  ex 
dem.  the  Bank  of  the  United  States,  10  Peters,  449. 

Appellants  were  present  at  the  sale,  but  gave  no  notice  of 
their  intention  to  contest  the  same.  The  appeal  which  they 
had  prayed  from  the  decree  had  not  been  perfected,  although 
nearly  four  months  (from  February  to  June)  had  elapsed  since 
the  entry  of  the  decree  ;  the  time  for  perfecting  said  appeal 
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had  expired.  It  would  be  fraud  for  a  defendant  to  stand  by 
and,  without  giving  a  purchaser  any  notice  of  his  claim,  allow 
a  sale  to  be  made  under  a  decree  then  in  full  force  and  not 
api^ealed  from,  and  then  be  permitted  to  bring  a  writ  of  error 
years  afterward  and  attack  the  sale. 

Qarnett,  p.  J.  A  decree  of  foreclosure  was  entered  by 
the  Circuit  Court  on  February  24, 1885,  in  a  cause  then  pend- 
ing,wherein  Frances  Hyers  was  complainant,  and  Mary  L.  Lam- 
bert, Kudolph  Lambert  and  others  were  defendants.  From 
that  decree  the  defendants  prayed  an  appeal,  which  the  court 
allowed,  but  nothing  was  done  to  perfect  the  appeal.  At  the 
master's  sale,  under  the  decree,  on  June  10, 1885,  the  premises 
decreed  to  be  sold  were  struck  off  to  John  C.  Ender,  a  stranger 
to  the  decree,  he  being  the  highest  bidder,  and  a  certilicate  of 
sale  delivered  to  him.  The  certificate  of  sale  was  afterward 
assigned  by  Ender  to  Frances  Livingston,  and  no  redemption 
having  taken  place,  the  master,  on  September  22, 1886,  executed 
and  delivered  a  deed  in  due  form,  conveying  the  premises  to 
her.  Afterward  the  Lamberts  sued  out  a  writ  of  error,  and 
at  the  March  term,  1887,  this  court  reversed  the  decree.  At 
the  February  term,  1888,  of  the  Circuit  Court,  on  the  applica- 
tion of  Frances  Livingston,  a  writ  of  assistance  was  ordered 
to  be  issued  to  place  her  in  possession  of  the  premises. 

The  LambertB  appealed  from  that  order,  and  the  sole 
question  now  presented  is,  should  the  writ  have  been  allowed  ? 
No  question  is  made  as  to  the  notice  served  and  demand  made 
being  sufficient  to  authorize  a  writ,  but  appellants  contend  that 
tJhe  title  acquired  by  the  master's  deed  is  divested  by  the  rever- 
sal of  the  decree,  and  that  there  was  for  that  reason  no  foun- 
dation for  the  issuance  of  the  writ. 

If  the  complainant  had  been  the  purchaser  at  the  master's 
sale,  and  continued  to  hold  the  title  until  the  writ  of  error 
became  lis  jpendens^  the  point  would  doubtless  be  in  accord 
with  the  authorities.  But  it  is  the  policy  of  the  law  to  encour- 
age bidding  at  judicial  sales,  and  the  fixed  rule  of  this  State 
permits  a  stranger  to  the  decree  to  purchase,  without  incurring 
the  risk  of  a  mere  error  that  may  be  developed  at  any  time 
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within  fire  years  after  the  decree-  is  entered.  Feaster  v. 
Fleming,  56  III.  457;  Hays  v.  Cassell,  70  111.  669;  Hedges  v. 
Mace,  72  III.  472;  Fergus  v.  Woodworth,44lll.  381;  Murphy  ' 
V.  Loos,  104  111.  514.  At  the  time  of  the  decree  the  court  had 
jurisdiction  of  the  parties  to,  and  subject-matter  of,  the  suit. 
The  reversal  was  for  an  error  only,  which  the  purchaser  was 
not  obliged  to  search  for.  The  6rder  of  the  Circuit  Court  is 
affirmed. 

Order  affirmed. 


The  Town  of  Lake 

V. 

John  A.  E,  Bok. 


Municipal  Corporations — Raimng  Street  Grade — Flowage  of  Surface 
Water — Obstruction  qf— Damages — Evidence — Instructions, 

In  an  action  affaiofft  a  mnnicipal  corporation,  to  recover  damigree  for 
obetmcting  the  flow  of  snrface  water  by  raising  the  grade  of  a  street,  this 
court  holds  that  a  harmless  erroneous  instruction  touching  the  measure  of 
damages  can  not  be  complained  of,  and  declines  to  interfere  with  a  verdict 
for  the  plaintiff. 

[Opinion  filed  April  17,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
BicHABD  S.  Tdthill,  Judge,  presiding. 

Mr.  E.  P.  HoLLKTT,  for  appellant 

Mr.  Joseph  N.  Barker  and  Clifford,  Smith  &  Fry,  for 
appellee. 

Gary,  J.  This  is  an  action  by  the  appellee  against  the 
town  for  obstructing  the  flow  of  surface  water  from  his  land, 
by  raising  a  street     This  is  a  cause  of  action  in  this  State, 
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thongb  great  diSereuccsof  opinion  on  the  Bubject  exist  else- 
where. Gormley  v.  Sanford,  53  III.  158;  Gillhani  v.  Madi- 
son K.  R  Co.,  49  1)1.  484;  Ano:ell  on  Watercourses,  Sec.  108 
etseq.  The  fact  whether  the  land  of  appellee  was  affected,  as 
he  claimed,  was  settled  by  the  verdict  of  the  jury,  upon  con- 
flicting evidence,  in  his  favor. 

There  is  in  the  case  an  erroneous  instruction  as  to  the 
measure  of  damages,  which  seems  to  have  arisen  bj  mere 
inadvertence,  using  "  and  "  in  place  of  "  or,''  by  which  the 
jury  are  permitted  to  give  to  the  appellee  the  cost  of  getting 
his  crop  to  the  stiite  it  was  in,  and  the  value  of  it  as  it  was, 
instead  of  giving  one  or  the  other.  But  this  instruction  did 
no  harm.  If  he  was  entitled  to  recover  at  all,  no  computation, 
based  upon  the  testimony,  could  make  his  damages  less  than 
nearly  or  quite  double  all  he  has  recovered.  The  judgment 
can  not  be  disturbei.    East  St  Louis  v.  Flynn,  19  III.  App.  64. 

Judgment  affirmed. 


33     46 
74    2W 


Patrick  Moran  et  al. 
John  Hope  Gordon  et  al. 


Solen — Consignmenta — Advances— Draft  fcr—Befuial  to  Accept — ^rt- 
dence — Practice, 

1.  Whether  silence,  for  an  unreasonable  time  after  receipt  of  an  account, 
amounts  to  an  admission  of  its  correctness,  or  delaj  in  noticing  the  same 
was  unreasonable,  are  questions  for  the  jury. 

2.  The  finding  of  a  court  in  a  ffiven  case  is  entitled  to  the  same  respect 
as  the  verdict  of  a  jury;  and  in  a  trial  by  a  court  its  decision  will  ordinarily 
be  reverflCil  or  affirmed  by  the  same  rules  which  govern  when  the  facts  are 
tried  by  a  jury. 

3.  1  n  an  action  brought  to  recover  advances,  freight  charge^,  etc. ,  al  leged 
to  be  due  upon  a  shipment  of  butterine,  the  contention  being  as  to  whether 
the  goodfi  were  sold  or  consigned,  this  court  declines,  in  view  of  the  evidence, 
to  interfere  with  verdict  for  plaintiff. 


[Opinion  filed  April  17,  1889.] 
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Appeal,  from  the  Superior  Court  of  Cook  County;  tLe 
Hon.  John  P.  Altgbld,  Judge,  presiding. 

Messrs.  Clifford,  Smith  &  Fry,  for  appellants. 

Messrs.  S.  E.  Dale  and  F.  W.  Becker,  for  appellees. 

Garnktt,  p.  J.     Appellees,  who  are  surviving  members 
of  the  firm  of  Fraser,  Gordon  &  Co.,  sued  appellants  in  the 
court  below  to  recover  a  balance  alleged  to  be  due  appellees 
for  advances,  freight,  etc.,  on  fifty  tubs  of  butterine  shipped 
in  1880  by  appellants  from  Chicago,  to  Fraser,  Gordon  &  Co., 
at  Glast^ow,  Scotland.     By  stipulation  a  jury  was  waived  and 
the  cause  submitted  to  the  court  for  trial.     Appellees  had 
judgment,  from  which   this  appeal   is   taken.     The  suit  is 
occasioned  by  the  fact  that  there  was  a  loss  on  the  sale  of  the 
property,  appellants  contending  that  the  goods  were  sold  by 
them  to  the  Glasgow  house,  \i'hi1e  tlie  appellees  claim  they 
were  consigned.     On  the  trial,  evidence  was  given  tending  to 
prove  that  prior  to  the  time  in  question  appellants  had  made 
quite  a  number  of  shipments  of  goods  to  the  Glasgow  house, 
and  that  they  were  all  consignments.     It  also  appeared  from 
the  evidence  in  the  case,  which  consists  largely  of  correspond- 
ence between  the  parties,  that  after  the  goods  were  shipped, 
and  before  tliey  arrived  at  Glasgow,  there  was  a  misunder- 
standing as  to  the  character  in  which  appellees  were  to  receive 
the  goods,  whether  as  purchasers  or  factors.     Appellees  hav- 
ing  declined  to  accept  the  draft  against  the  shipment  on  the 
ground  that  it  was  more  than  its  full  value,  and  asserting  that 
the  member  of  their  firm  with  whom  the  aiTangcment  was 
made  understood  it  to  be  a  consignment,  were  induced,  never- 
theless, to  make  the  acceptance,  on  receipt  of  a  letter  from 
appellants,  in  which  they  said,  "We  don't  want  any  ill-feeling 
to  arise  from  a  little  thing  like  this,  and  had  rather  lose  the 
full  amount     We  want  the  draft  paid  anyway,  and  if  it  is  not 
right  we  will  make  it  right"    Appellees  might  have  supposed 
from  this  letter  that  appellants  meant  that   although   they 
considered  it  a  sale,  yet  they  would  not  insist  upon  that  con- 
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fitruction  of  the  transactioD,  and  all  thej  cared  for  was  that 
th^  should  not  have  imposed  npon  them  the  discredit  of 
drawing  against  a  shipment  without  right  to  do  so.  From 
that  time  on  ap|)e1]ee8  consistently,  and  at  all  times,  treated 
and  wrote  of  the  butterine  as  the  property  of  appellants. 
November  19,  1881,  sale  was  made  and  acoonnt  sales  at  once 
transmitted  by  appellees  to  appellants,  showing  balance  doe  to 
appellees  as  claimed  in  this  suit.  Appellants  admit  the  receipt 
of  the  account,  and  it  is  admitted  that  no  answer  was  made 
thereto  until  February  16,  1882.  The  failure  to  object  to 
the  account  was  evidence  tending  to  prove  an  account  stated. 
1  Greenl.  on  Ev.,  Sec.  212;  1  Taylor  on  Er.,  Sec.  810. 

Whether  silence  for  an  unreasonable  time,  under  such  cir- 
cumstances, amounts  to  an  admission  of  the  correctness  of  the 
account,  and  whether  the  delay  was  nnreasonable,  are  ques- 
tions of  fact  for  the  jury.  Uagenbaugh  v.  Crabtree,  33  111. 
225.  In  this  case  the  court  took  the  place  of  the  jury,  and 
its  finding  is  to  be  treated  with  the  same  respect  as  the  ver- 
dict of  a  jury.  If  the  evidence  would  have  .warranted  the 
latter  in  returning  a  verdict  for  the  plaintiff  it  was  sufficient 
foundation  for  the  finding  of  the  court.  In  trials  by  the 
court  the  general  rule  is,  that  "  the  decision  will  be  reversed 
or  affirmed  by  the  same  rules  which  govern  when  the  facts 
are  tried  by  a  jury."  Field  v.  C.  &  R.  I.  R  B.  Co.,  71  LI. 
461. 

There  being  evidence  to  support  the  finding,  and  no  error 
of  law  having  been  committed,  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


%  gg  BoBERT  W.  Clark 

33      ^.  V. 

Thomas  Scanlan. 


Master  and   Servant — Bmlding    Contractor — Wrongful   Diseharge — 
Mecovetyfor  Partial  Performance — Damages — Evidenc^^Instructions. 
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1.  In  an  action  brought  by  a  contractor*  diacharfped  before  the  completion 
of  his  labors,  to  recover  for  services  rendered,  this  court  holds  that  the 
admission  of  evidence  touching  the  reasonable  worth  thereof  was  erroneous. 
and  that  it  should  have  been  shown  what  the  work  and  material  furnbhed 
were  worth  according  to  the  contract  price. 

2.  In  the  csu*e  presented  it  in  held:  That  the  fact  that  the  court  gave 
the  jury  an  instruction,  stating  the  correct  rule  of  damages,  upon  request  of 
the  defendant,  will  not  cure  the  error  committed  in  giving  an  erroneous 
one  in  behalf  of  the  plaintiff,  there  being  no  evidence  in  the  record  as  to 
the  true  rulo  on  which  to  base  a  verdict,  it  being  apparent  that  the 
erroneous  rule  was  followed  in  arriving  at  the  same. 

[Opinion  filed  April  17,  1889.] 

Appeai,   from  the  Superior  Conrt  of  Cook  County;   the 
Hon.  Elljotf  Anthony,  Judge,  presiding. 

This  action  was  brought  by  appellee  to  recover  for  certain 
mason  work  done  for  appellant.     Tlie  declaration  contained 
the  common  counts  >and  a  special  count,   which  alleged  the 
making  of  a  contract  by  plaintiff  to  build  and  complete  for 
defendant  the  substructure  of  a   residence,  including  stone 
and  brick  work,  etc.,  according  to  plans  and  specifications,  and 
to  the  satisfaction  of  the  architect,  for  the  sum  of  $1,275; 
that  plaintiff  began  the  work  and  proceeded  until  it  was  dis- 
continued in  the  fall  of  1886,  by  the  orders  of  appellant,  until 
settled  weather  should   arrive  in  the  spring  of  1887.     That 
plaintiff  was  and  always  has  been  ready  to  complete  said 
work  according  to  agreement,  but  defendant  refused  to  allow 
plaintiff  to  do  so,  and  canceled  the  said  contract  and  prevented 
plaintiff  from   completing  said   work,   and   wrongfully   dis- 
charged plaintiff  from  any  further  performance  thereof,  and 
retained   all    the   material   and   labor    of   plaintiff,  whereby 
plaintiff  has  lost  said  labor  and  material,  and  the  profits  and 
advantages  he  would  have  derived  by  the  completion  of  said 
work,  etc.     Defendant  pleaded  the  general  issue  and  set-off. 
There  was  a  trial  by  jury  and  a  verdict  for  $1,200  against 
defendant,   and  from  the  judgment  rendered  thereon   this 
appeal  is  prosecuted. 

Vol  XXXIII   4 
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Mossrs.  T.  H.  Gault  and  D.  II.  Pinney,  for  appellant. 

Under  the  proofs  in  this  case  there  can  be  no  question  of 
the  utter  worthlessness  of  the  structure  as  made  by  appellee. 
On  whom  shall  the  loss  fall,  is  the  question  to  be  settled. 
The  court  below  instructed  the  jury  in  eflfect  that  no  matter 
whose  fault  it  was,  if  the  work  was  done  under  the  direction 
of  the  architect,  then  the  contractor  should  recover. 

Even  the  certificate  of  an  architect  can  not  dispense  with  the 
performance  of  any  substantial  part  of  the  contract  Bond  v. 
Newark,  4  C.  E.  Green  (N.  J.),  376. 

Nor  will  the  acceptance  of  a  different  class  of  work  by  tlic 
architect  bind  the  owner.     Gracius  v.  Black,  60  N.  Y.  145. 

"  The  duty  of  the  architect  was  to  see  that  the  contract  was 
faithfully  fulfilled  accordinp^  to  the  agreement.  Appellant 
had  a  right  to  insist  upon  a  strict  compliance  with  the  agree- 
ment, and,  unless  specially  authorized,  the  architect  could  not 
change  its  terms.  If  he  might  to  the  extent  claimed  in  this 
case,  he  might  as  to  any  and  every  part  of  its  terms,  specifi- 
cation?  and  conditions.  This  no  one  would  claim."  Adlard 
V.  Muldoon,  45  III.  194. 

While  this  is  not  an  action  on  the  contract  where  a  certifi- 
cate had  been  given — nor  an  action  on  the  contract  alleging 
fraud  on  the  part  of  the  architect  in  refusing  to  give  a 
certificate — still  the  same  principle,  so  far  as  applicable,  would 
apply. 

The  allegations  of  the  declaration  are,  that  appellant  and 
appellee  entered  into  a  written  contract  for  the  building  of  a 
substructure  or  basement,  which  was  to  be  built  by  appellee 
according  to  contract  plans  and  specifications  and  to  the  satis- 
faction of  the  architect.  The  work  progressed  until  a  certain 
time,  when,  by  orders  of  appellant,  work  was  discontinued 
until  settled  weather  in  the  spring,  and  that  the  appellant 
refused  to  permit  appellee  to  fully  complete  the  job,  etc. 

Under  such  a  complaint  recovery  could  be  had  (if  at  all) 
for  the  value  of  the  labor  and  material.  Guerdon  v.  Corbett, 
87  111.  272. 

If  the  price  is  not  fixed  by  the  contract  then  a  recovery 
could  be  had  for  the  value  of  the  service.  Eyer  v.  Woiss- 
gerber,  2  Iowa,  4f53. 
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If  the  price  is  fixed  by  the  contract  and  a  party  is  prevented 
from  performing,  then  he  may  recover  in  proportion  to  the 
stipulated  price.    McCarsland  v.Creasep,  3  Greene  (Iowa),  161. 

The  correct  mode  of  determining  the  value  of  satisfac- 
tory work  on  an  unfinished  contract  is  the  contract  price,  less 
what  it  would  cost  to  complete  it.  Gowzales  v.  McHugh, 
21  Tex.  259. 

The  measure  of  damages  is  what  it  would  cost  to  procure 
the  work  necessary  to  be  done  to  make  the  building  conform 
to  contract.     Smith  v.  Bristol,  33  Iowa,  2^, 

In  no  case  can  a  recovery  be  had  for  more  than  the  contract 
price,  and  a  recovery  can  not  be  had  for  that  unless  the  work 
is  reasonably  worth  it,  or  if,  by  paying  it,  the  rest  of  the  work 
will  cost  the  defendant  more  than  if  the  whole  had  been  com- 
pleted under  the  contract.     Allen  v.  McKibbin,  5  Mich.  447. 

Tlie  measure  of  damages,  if  the  work  had  been  good,  would 
be  the  contract  price,  less  what  it  would  cost  to  finish  the  job. 
If,  however,  as  in  this  case,  the  work  was  so  poorly  done  as 
to  be  of  no  value,  or  if  it  cost  the  appellant  more  to  rebuild 
and  complete  the  structure,  so  as  to  make  it  as  good  as  the 
contract  price  and  specifications  required  it  to  be,  then  no 
recovery  could  be  had  at  all;  and  the  great  weight  of 
evidence  in  this  ca^e  shows  that  the  work  done  and  material 
famished  left  a  structure  wholly  unfit  to  build  upon,  and  ' 
that  the  cost  to  rebuild  was  greater  than  the  contract  price. 

Mr.  Edward  Maheb  and  John  C.  Simonds,  for  appellee. 

Under  the  contract  in  this  case  the  architect  and  superin- 
tendent was  the  agent  of  the  owner  and  the  arbiter  of  all 
disputes.  If  he  was  the  arbiter  it  became  the  imperative 
duty  of  the  appellee  to  obey  his  directions.  If  he  so  obeyed 
directions  and  injury  thereby  »resul ted  the  contractor  was  not 
blameworthy.  If  not  blameworthy  he  was  entitled  to  recover 
in  this  action. 

The  agreement  in  evidence  established  the  status  of  the 
contracting  parties.  Scanlan  submitted  himself  to  the  will 
of  the  architect     The  work  was  to  be  done  "  to  the  satisfac- 
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tion  of  and  under  the  direction  of  the  architect"  So,  "  if  any 
dispute  should  arise  between  eaid  parties  in  relation  to  ibe 
contract,  or  work  to  be  performed  under  it,  or  in  relation  to 
the  plans,  drawin<]^3  and  Bi)ecitications  (or  alterations),  the 
decision  of  G.  Isaacson,  architect,  shall  belinal  and  binding  on 
all  tlie  parties  hereto." 

The  architect  acts  for  the  owner.  If  the  owner  may  be 
bound  by  an  agent  in  any  transaction  or  contract,  he  may  bo 
bound  in  a  building  contract  where  he  expressly  designates 
his  agent  and  charges  liim  with  express  duties. 

The  relation  of  principal  and  agent  exists  where  an  archi- 
tect acts  for  the  owner  in  superintending  the  erection  of  a 
building.  Emden's  Building  Law,  65-6;  Kimberly  v.  Dick, 
L.  R.  13  Eq.  1. 

The  relationship  corresponds  with  that  of  master  and 
servant,  and  the  maxim,  gui  facit  per  alium  facit  per  se 
applies.  Brown  v.  Acrington  Cotton  Co.,  3  H.  &  C.  611; 
Emdcn  Building  Law,  65-6. 

The  English  courts  have  decided  that,  when  a  matter  in 
dispute  in  the  contract  is  submitted  to  an  architect,  his 
determination  of  the  subject  is  in  the  nature  of  an  award. 
Wadsworth  v.  Smith,  L.  R,  6  Q.  B.  332. 

In  cases  not  involving  the  precise  points  at  issue  in  this 
case,  our  own  Supreme  Court  hold  that  the  decision  of  the 
architect  is  conclusive,  where  the  contract  provides  his  decis- 
ion shall  be  final  on  all  questions  of  difference  arising  under 
the  contract.  Downey  v.  O'Donnell,  86  111.  49;  Finney  v. 
Condon,  86  111.  78;  Downey  v.  O'Donnell,  92  III.  559;  Snell 
V.  Brown,  71  111.  134. 

Several  cases  are  cited  by  counsel  for  appellant  in  support 
of  the  theory,  that  the  certificate  or  approval  of  the  architect 
does  not  waive  the  right  of  the  owner  to  have  a  substantial 
compliance  with  the  contract.  Chiefly  they  seem  to  rely  on 
Adlard  v.  Muldoon,  45  111.  194;  Bond  v.  Newark,  4  C.  E- 
Green  (N.  J.)  376;  Gracius  v.  Black,  50  N.  Y.  145. 

It  is  respectfully  submitted  to  this  court  that  these  cases 
do  not  control  the  case  at  bar.  Each  of  them  is  distinguish^ 
able  from  this.     In  the  Adlard  case  the  architect  undertook  to 
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approve  performance,  where  there  were  palpable  omiseions 
and  distinct  variations  and  alterations  in  the  contract  Gas- 
pipes  were  left  out  of  bed-rooms.  The  newel  posts,  brack- 
ets and  cornices  were  altered  and  varied.  The  architect 
justified  bis  conduct  bj  showing  that  extra  work  had  been 
done  as  compensation.  The  court  very  rightfully  held  that 
the  architect  could  not  alter  or  vary  the  agreement.  This  is 
certainly  different  from  the  present  case,  where  a  dispute  as 
to  method  of  doing  the  work  arose.  Also  in  the  bond  case 
(tdn  sup.)  the  court  said  that  an  architect  could  not  accept  a 
brick  house  where  a  marble  house  was  contracted  for.  "  but 
the  architect  may  say  that  the  work  was  done  in  a  workman- 
like manner  or  of  proper  materials  of  the  kind  required.'^ 
Bond  V.  Newark,  4  C.  E.  Green,  (N.  J.)  376;  Bonnet  v. 
Glattfeldt,  120  111.  176. 

The  very  questions  involved  in  this  case  have  been  twice 
before  the  Supreme  Court  of  Illinois.  The  doctrine  seems 
fully  declared  and  may  be  pronounced  res  adjudicata. 

In  the  first  case  the  court  held  the  contractor  bound  by 
the  teriTis  of  the  contract.  If  he  agreed  to  perform  the  work 
to  "the  satisfaction  and  under  the  direction  of  the  architect," 
he  must  do  so.  "An  express  contract  admits  of  no  departure 
from  its  terms."     Clark  v.  Pope,  70  111.  131-2. 

If  there  was  doubt  as  to  the  plans,  etc.,  it  was  the  duty  of 
the  contractor  to  apply  to  the  architect  for  directions.  If  he 
relied  on  his  own  skill  he  would  have  to  bear  the  consequences. 
This  decision  makes  it  the  duty  of  the  contractor  to  apply 
for  directions.     Clark  v.  Pope,  70  111.  133. 

Again,  in  a  recent  and  well-considered  case,  where  the  con- 
tract was  that  "the  architect  was  appointed  superintendent, 
with  full  power  to  inspect,  accept  and  reject  any  work  done 
or  material  furnished,  whether  worked  or  otherwise,  when 
the  same  should  not  be  in  accordance  with  the  plans  and 
specifications,  and  that  his  decision  on  the  matter  should  be 
binding  and  conclusive  on  the  parties,"  the  error  assigned 
was  the  refusal  of  an  instruction,  which  said  that  "it  was  the 
duty  of  the  plaintiff  to  take  down  and  rebuild  a  wall  in  a 
workmanlike  manner,  and  that  no  instmctions  of  the  superin- 
tendent [architect]  could  relieve  the  plaintiff  from  the  duty 
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imposed  by  that  agreement"  Tliis  instruction  was  rcfnsed. 
It  presents  the  very  same  ideas  contained  in  the  fourth  and 
fifth  instrnctions  refused  in  this  case.  Mr.  Justice  Sheldon, 
in  delivering  judgment,  said: 

*^ There  might  well  Iiave  been  a  difference  of  opinion  as  to 
how  much  of  the  walls  should  be  taken  down.  We  think 
under  the  agi-eement  the  architect  was  constituted  the  judge 
in  this  respect,  whose  decision  should  be  binding  and  conclu- 
sive on  both  parties;  and  if  he  determined  to  what  extent  the 
walls  should  be  taken  down  then  the  plaintiff  would  have 
been  justified  in  following  tlie  directions  of  the  architect" 
Bonnet  v.  Glattfeldt,  120  III.  176. 

There  was  some  evidence  in  the  case  that  Mr.  Clark 
insisted  on  more  mortar.  If  he  did,  he  also  is  directly 
responsible.  If  the  owner  is  responsible  for  the  acts  of  his 
architect,  a  fortiori^  he  is  liable  for  his  own.  Where  the 
defect  in  the  work  is  occasioned  by  the  owner,  the  contractor 
IS  not  thereby  responsible.  Vermont  St  M.  E.  Church  v. 
Brose,  108  111.  207, 

MoRAK,  J.  Tlie  evidence  introduced  by  appellee  tended  to 
show  that  he  performed  the  work  under  the  special  contract 
which  was  introduced  in  evidence,  and  under  the  express 
direction  and  constant  superintendence  of  the  architect  men- 
tioned in  the  contract,  and  that  he  was  ready  and  willing  and 
offered  to  complete  the  work;  that  ho  was  prevented  from  so 
doing  by  appellant,  who  declared  the  contract  forfeited  and 
canceled.  There  is  in  the  record  a  conflict  of  evidence  as  to 
the  manner  in  which  the  work  Mas  done  and  as  to  delay  in 
doing  the  work,  and  who  was  to  blame  tlierefor,  but  it  is 
agreed  on  all  hands  that  the  work  was  not  completed,  and 
that  a  material  portion  of  that  called  for  by  the  contract 
remained  to  be  performed,  when  appellant  notified  appellee 
that  he  would  not  allow  him  to  proceed  further  witli  the  job. 
If  it  be  assumed  that  the  controversy,  with  reference  to  the 
manner  and  time  of  performance  of  the  work,  is  settled  by 
the  verdict  in  favor  of  appellee,  and  that  the  effect  of  the 
verdict  is  to  establish  that  the  forfeiture  of  the  contract  by 
appellant  was  wrongful,  still  the  verdict  can  not  stand,  for  the 
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reason  that  the  conrt  gave  to  the  jury  an  improper  lueasure  of 
damages.  The  conrt  gave  to  the  jar  j  at  appellee's  request,  the 
following  instruction : 

^  In  this  case  if  the  jury  find  from  the  evidence  that  the 
plaintiff,  Scanlan,  was  stopped  or  prevented  by  defendant  from 
completing  the  work  without  the  fault  of  said  Scanlan,  then 
and  in  such  case  the  jury  should  render  a  verdict  for  plaintiff, 
and  in  assessing  damages  give  him  such  sum  as  the  material 
furnished,  work  and  labor  done,  was  reasonably  worth,  if  such 
work  was  done  and  material  furnished.  It  is  well  settled  in 
this  State  that  when  a  suit  is  brought  to  recover  for  work 
done  or  material  furnished  under  a  special  contract,  the 
stipulations  of  the  contract  must  govern  as*  to  the  value  of 
such  work  and  materials,  and  the  contractor  can  not  recover 
upon  a  quaniuTn  meruit  or  quantum  valebant  in  disregard  of 
the  prices  fixed  by  the  contract,  notwithstanding  he  may  have 
been  prevented  from  completing  the  contract  by  the  wrong- 
ful act  of  the  other  party  to  the  contract.^'  City  of  Chicago  v. 
Sexton,  115  111.  230. 

The  fact  that  the  court  at  the  request  of  appellant  gave  to 
the  jury  an  instruction  stating  the  correct  rule  will  not  cure 
the  error  in  this  case,  even  if  tlie  jury  might  be  left  to  choose 
which  of  the  two  different  mies  of  damage  stated  to  them  by 
tlie  conrt  they  would  follow;  for  the  reason  that  there  is  no 
evidence  in  the  record  on  the  theory  of  the  true  rule  on  which 
to  base  the  verdict.  The  only  evidence  introduced  by  appel- 
lee, as  to  damages,  is  his  own  answer  to  the  question,  how 
much  the  work  done  and  material  furnished  by  him  was  rea- 
sonably worth — tliat  it  was  worth  $1,200,  and  he  had  never 
been  paid  any  of  it.  There  is  no  proof  whatever  of  the  value, 
according  to  the  contract  price,  of  the  work  aud  material  fur- 
nished, and  as  the  jury  rendered  a  verdict  for  $1,200  it  is 
evident  tliat  appellee's  rule  of  damages  was  adopted.  It  was 
error  to  admit  evidence  as  to  what  the  work  was  reasonably 
worth.  It  should  be  shown  what  the  work  and  material  fur- 
nished were  worth  according  to  the  contract  price.  For  the 
error  pointed  out  the  judgment  will  be  reversed  and  the 
cause  remanded. 

JSevereed  and  remanded. 
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The  Village  of  La  Grange 

V. 

Herman  Benze. 

Mnsfer  and  Servant — Municipal  Corporation — Local  Tmprorfment9 — 
Special  Assessmenta — CommisMioner'a  Compensation — Becocety  of. 

Where  a  municipality  retains  a  person  as  conimiRsioner  to  m  ike  a  special 
a«Rerament,  the  necessary  preparatory  work  which  be  may  do  before  taking 
the  oath  of  office,  is  a  part  of  the  service  for  which  be  phonld  be  paid,  and 
he  is  likewise  entitled  to  compensation  for  services  rendered  before  his 
appointment,  if  the  same  were  performed  at  the  request  of  the  municipal 
authorities. 

[Opinion  filed  April  17,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the  lion. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  Li-man  &  Jackson  and  H.  Y.  Fbeeman,  for  appel- 
lant 

Mr.  Adolph  F.  C.  Muelles,  for  appellee. 

Gary,  J.  This  recoi'd  shows  that  in  the  summer  of  1886 
tlie  appellants,  proposing  to  construct  sewers  in  tlie  village, 
the  expense  to  bo  defrayed  by  special  assessment,  retained  the 
appellee  to  render  service  as  a  commissioner  in  making  such 
assessment.  Such  commissioners  are,  under  the  law,  appointed, 
by  the  County  Court,  but  it  is  well  known  that  in  practice  the 
court  acts  upon  the  suggestion  of  the  attorney  of  the  munici- 
pality, in  designating  the  persons  who  shall  serve.  The  com- 
missioners for  this  assessment  took  the  oath  of  ofSce  August 
ID,  1886,  and  certified  to  the  assessment  role,  in  detail,  the  30th 
of  the  same  month. 

Upon  these  facts  the  appellants  contend  that,  until  his 
appointment  as  commissioner,  the  services  of  the  appellee  could 
not  begin,  and  being  ended  on  the  completion  of  the  roll,  the 
question  is:  ""What  were  Mr.  Benze's  services,  betweeji  August 
19,  1886,  and  August  30,  1886,  in  assisting  in  making  thi; 
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asscesment,  worth?''  There  is  no  statute  bj  which  the  com- 
poneatioQ  is  fixed.  Either  the  appellee  i&  entitled  to  nothing 
or  to  a  reasonable  compensation  for  the  actual  service. 

The  appellants  admit,  at  least  do  not  dispute,  that  the 
village  is  responsible  for  such  reasonable  compensation.  The 
appellee  testifies  that  he  was  retained  in  the  latter  part  of 
July,  1886,  and  very  urgently  solicited  to  undertake  the  busi- 
ness, so  as  to  get  the  roll  ready  for  the  September  term  of 
the  County  Court ;  that  he  told  the  village  authorities  that 
the  time  was  too  short ;  lie  would  have  to  stop  all  other  work, 
and  then  it  would  bo  doubtful  whether  ho  would  be  able  to 
get  it  oat ;  that  he  did  all  the  figuring  and  made  the  calcu- 
lations; although  there  were  three  commissioners,  usually 
one  man  had  the  work  to  do,  and  that  lie  worked  at  it  six 
weeks,  not  only  during  the  day  time,  but  of  evenings,  including 
Sundays.  None  of  this  testimony  was  disputed,  and  is  now 
only  met  by  the  assertion  that  the  services  of  the  appellee 
could  not  begin  until  he  had  been  appointed  commissioner. 

Tlic  date  of  his  appointment  does  not  appear  in  the  record. 
It  does  ap])ear  that  the  village  ordinances  ordering  the 
construction  of  sewers  were  passed  June  26,  1886.  When  a 
commissioner  has  been  appointed,  though  he  has  not  taken 
the  oath  of  ofiice  (or,  even  before  his  appointment,  if  at  the 
request  of  the  village  authorities),  the  necessary  preparatory 
work  tliat  he  may  do  for  making  a  just  and  equal  assessment 
is  a  part  of  the  services,  for  which  he  should  be  paid,  as  much 
as  the  actual  results  of  such  preparations  when  embodied  in 
the  roll. 

The  evidence  as  to  a  reasonable  compensation  ranged  from 
$150  to  $900  for  the  work,  as  a  whole,  or  as  a  per  diem  about 
$15  per  day.  The  court  allowed  $375,  probably  as  the  result 
of  a  calculation  of  twenty-five  days'  service,  at  $15  per  day,  and 
not  encouraging  the  appellee  to  work  hereafter  nights  and 
Sundays. 

This  finding  of  the  court,  with  no  other  complaint  than  as 
to  thiB  amount,  is  an  end  of  the  controversy,  and  the  judgment 
is  affirmed. 

Judgment  affirmed. 
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J.  Obermanx  Brewing  Company 

V. 

Charles  H.  Gurney. 

Negotiable  Tnstrmnent-^Note — Due  Bill — Mistake  a$  to  Meaning  of. 

An  erroneous  interprebitioo  of  the  terms  of  a  due  bill  by  its  maker  is  no 
defense  to  an  action  thereon. 

[Opinion  filed  April  17,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Mr.  Sidney  C.  Eastman,  for  appellant 

Messrs.  Weioley,  Bulkley  &  Obay,  for  appellee. 

Garnett,  p.  J.     Appellee  sued  appellant  in  an  action  of 
assumpsit  in  the  Superior  Court  on  a  written  instrument, 
which  reads  as  follows : 
$400.  Chicago,  Sept.  25,  1886. 

Due  Gnstav  Weishanpt,  the  sum  of  four  hundred  dollara 
for  value  received.  Interest  six  per  cent  from  date  until 
paid.  Said  sum  to  be  paid  in  full  one  year  from  date.  It 
is  further  agreed  that  wo  will  pay  him  on  account  of  said 
sum  during  said  year  such  sums  as  our  books  show  credit  due 
to  Charles  Clark  from  day  to  day. 

J.  Obebmann  Bbrwinq  Company, 

(Limited) 
By  G.  J.  03BRMANN,  Vico- president. 

Weishanpt  indorsed  and  transferred  the  paper  to  appellee, 
for  whom  judgment  was  given.  The  defense  now  urged  is  in 
effect  that  appellant's  officer,  who  attended  to  the  transaction, 
did  not  understand  the  legal  effect  of  the  instiniment.  No 
claim  is  set  up  that  the  execution  of  the  instrument  was  pro- 
cured by  fraud  and  circumvention.  The  vice-president,  who 
wrote  the  signature,  admits  that  he  knew  at  the  time  what 
was  in  the  paper,  and  says  ho  ought  to  have  known  better 
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than  to  sign  it,  but  he  had  confidence  he  was  being  protected. 
That  was  the  time  to  provide  for  appellant's  protection,  if 
any  was  agreed  on.  The  understanding  of  appellant,  or  its 
erroneous  interpretation  of  the  terms  of  the  writing,  can  not 
be  interposed  as  a  defense.  The  words  are  plain  and  unam- 
biguous, the  consideration  was  sufficient  in  law,  and  we  see  no 
reason  to  disturb  the  judgment. 

Decree  affirmed^ 


Frank  R.  Baker 

V. 

Robert  Strahorn  and  Juliette  Strahorn. 

Ailoption—Aet  of  Febrmrif  27,  1874,  Chap.  4,  B.  S-^Dioorce  of  Pa- 
rents — Desertion. 

1.  In  proceeding's  brought  by  grrandparents  for  the  adoption  of  a  minor 
(rrandchild,  its  mother,  the  daufirhter  of  petitioners,  having  received  its  cum- 
tody  upon  beinsc  granted  si  divorce  from  its  father,  she  consenting  to  such 
adoption,  this  court  declines  to  interfere  with  a  decree  in  conformity  with 
the  prayer  of  the  petition. 

2.  The  welfare  of  the  child  is  of  prime  importance  in  such  proceedingfl, 
and  caprice,  obstinacy  or  opposition,  prompted  by  unworthy  motives  .on  the 
part  of  the  non-consenting  ^larent  should  not  be  regarded. 

3.  It  seems  thiit  the  granting  of  a  divorce  to  a  wife  on  the  ground  of 
desertion,  together  with  the  custody  of  her  child,  accompanied  by  the 
absence  of  all  assistance  to  the  child  by  its  father,  amounts  to  a  continuance 
as  to  it,  of  the  desertion  of  the  mother  and  child,  which  b(}gan  before  the 
suit  for  divorce  was  brought. 

[Opinion  filed  April  17,  18S9.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoRiN  C.  Collins,  Judge,  presiding. 

Mr.  W.  W.  GuELEY,  for  appellant. 

Mr.  John  M.  BUmilton,  for  appellees. 

Gary,  J.     Tliis  is  a  proceeding  under  the  act  of  February 
27, 1874,  Ch.  4,  R.  S.,  in  relation  to  the  adoption  of  children. 
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The  child  Edna  is  a  girl  who  is  about  seven  years  of  age, 
as  the  decree  states,  at  the  time  it  was  entered,  July  22,  18S8. 
She  is  the  daughter  of  the  daughter  of  the  petitioners. 
Though  not  expressly  shown  by  the  record,  it  is  fairly  infer- 
able from  it  that  the  petitioners  have  all  the  comforts,  and 
probably  the  luxuries  of  civilized  life,  and  that  the  father  of 
the  child,  he  being  the  appellant  here,  has  neither  the  one  nor 
the  other,  for  the  helpless  object  of  this  proceeding.  June  3, 
1885,  the  parents  of  the  child  were  separated  by  a  decree  of 
divorce,  granted  to  the  wife  because  of  cruelty  of  the  appel- 
lant He  had  left  mother  and  child,  before  the  suit  for  divorce, 
in  destitution,  in  a  house  provided  for  tliem  by  the  father  of 
the  wife.  The  decree  gave  the  custody  of  the  child  to  the 
wife,  and  the  appellant  has  done  nothing  for  either  of  them 
since.  Their  home  is  with  the  petitioners.  The  mother  of 
the  child  is  delicate  in  health,  and  consents  to  the  adoption 
with  proper  recitals  of  facts. 

Tiie  welfare  of  the  child  is  an  important  element  in  a  pro- 
ceeding of  this  character.  The  natural  rights  of  the  parents 
are  not  to  be  disregarded,  but  nothing  is  to  be  yielded  to  mere 
caprice  or  obstinacy,  or  to  opposition  prompted  by  any 
unworthy  motives.  Whetlier  the  decree  of  divorce,  ipso  fado^ 
confers  upon  the  wife,  to  whom  it  is  granted,  and  to  whose 
custody  it  commits  the  child,  authority  to  consent  to  the 
adoption  of,  as  it  does  to  appoint  a  testamentary  guardian  for 
the  child  (Wilkinson  v.  Deming,  80  111.  342)  or  not,  such  a 
decree  and  custody,  accompanied  by  the  absence,  on  the  part 
of  the  appellant,  of  all  parental  assistancB  or  aid  to  the  child, 
may  well  be  hold  to  make  a  sufficient  case,  that  continues 
toward  the  child,  the  desertion  of  both  mother  and  child, 
which  begun  before  the  suit  for  divorce  was  commenced. 
There  is  no  reasonable  presumption,  in  law  or  fact,  that  a 
woman,  yet  probably  young,  the  daughter  of  living  parents, 
has  any  independent  pecuniary  resources.  The  whole  case 
shows  that  the  only  shelter  for  this  tender  infant  is  in  the 
home  and  affections  of  her  grandparents,  and  to  that  haven 
of  rest  the  decree  properly  committed  her. 

Decree  affirmed. 
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Albert  W.  Morse. 

Municipal     Corporations — Negligence — Personal  Injuries — Defective 
Streets — Evidence — Instructions* 

1.  Wliether  or  not  a  certain  course  of  conduct  is  negligence  is  for  the 
jury. 

2.  In  an  action  to  recover  from  a  municipality  for  a  personal  injury 
alleged  to  have  been  occasioned  by  a  defective  street,  this  court  holds  as 
erroneous  an  instruction  given  in  behalf  of  plaintiff,  the  name  containing  no 
reference  to  the  evidence,  and  setting  forth  in  effect  that  a  traveler  upon 
the  streets  of  a  city  need  not  exercise  ordinary  care. 

[Opinion  filed  April  17, 1889.] 

Appeal  from  the  Cirenit  Court  of  Cook  County ;  tlie  Hon. 
Fkakk  Baker,  Judge,  presiding. 

Messrs.  Hempstead  "Washbuenb  and  Theodore  Brentano, 
for  appellant 

Messrs.  Weart  &  Wbart  and  J.  S.  McCluee,  for  ap- 
pellee. 

Gary,  J.  By  the  testimony  of  the  appellee  it  appears  that 
on  a  pleasant  afternoon,  September  8,  1886,  about  two  o'clock, 
he  sat  on  the  driver's  seat  of  a  laundry  delivery  wagon  going 
south  on  Wabash  avenue,  a  wide  street  paved  with  asphalt 
blocks,  paying  no  attention  to  anything,  and  the  horse  that  lie 
liad  driven  for  thirteen  or  fourteen  years  drew  the  wagon 
into  a  hole,  caused  by  repairs  that  were  being  made  in  the 
pavement.  The  result  was  the  overturning  of  the  wagon 
and  breaking  of  the  appellee's  leg,  and  ho  wants  the  city  to 
pay  for  it. 

In  such  a  case,  if  a  verdict  for  him  could  be  sustained  at 
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all,  it  would  be  a  prereqnisite  that  the  instructions,  if  any 
were  ^iveu,  not  asked  for  by  the  city,  should  bo  free  from  all 
reasonable  objection.  The  court  of  its  own  motion  gave  an 
instruction,  telling  the  jury  that  if  they  believed  certain  facts 
the  city  was  h'able,  without  referring  in  any  way  to  the 
evidence  as  the  source  of  belief.  Freeport  v.  Isbell,  83 
III.  440,  and  Fame  Ins.  Co.  v.  Mann,  4  III.  App.  485,  and 
cases  cited  thore,  show  that  such  an  instruction  may  or  may 
not  be  overlooked  as  the  merits  of  the  case  may  appear;  and 
in  this  case  the  defect  may  perhaps  be  considered  cured  by  a 
clause  added  to  one  of  the  instructions  asked  by  the  city, 
"  that  their  verdict  must  be  given  upon  the  evidence."  "The 
jury  are  instructed,  as  a  matter  of  law,  that  any  person  travel- 
ing upon  a  street  of  a  city  which  is  in  constant  use  by  the 
public,  has  a  right,  when  using  the  same  with  due  diligence 
and  care,  to  presume,  and  act  upon  the  presumption,  that  it  is 
reasonably  safe  for  ordinary  travel  throughout  its  entire 
width,  and  free  from  all  dangerous  holes,  obstructions  or  other 
defects,"  is  the  first  instruction  given  on  the  part  of  the 
appellee. 

There  is  in  this  no  reference  to  the  evidence,  and  when  the 
jury  are  told  that  appellee  "  has  a  right  *  *  *  to  presume 
and  act  upon  the  presumption  that  a  street  is  reasonably  safe 
for  ordinary  travel  throughout  its  entire  width,"  it  in  effect 
informs  the  jury  that  a  traveler  upon  a  street  in  this  city  need 
take  no  heed  to  his  ways. 

At  the  best  the  clause,  "when  using  the  same  with  due 
diligence  and  care,"  serves  only  to  instruct  the  jury  that  act- 
ing upon  the  presumption  of  safety  is  not  inconsistent  with 
due  care.  It  is  for  a  jury  to  say  what  action  is  or  is  not, 
consistent  with  due  care  ;  or,  in  other  words,  what  course  of 
conduct  is  or  is  not  negligence.  Penn.  Co.  v.  Frana,  112  III. 
398  ;  Myers  v.  I.  ife  St.  L.  Ey.,  113  111.  386.  The  judgment 
must  be  reversed  and  the  cause  remanded. 

Beveraed  and  remanded. 
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D.  Theodore  Merritt 

V. 

Philander  G.  Merritt  et  al. 

3torf  gages — Foi'eelosure — Practice — Dismissal — Eeinstatement — Limit- 
ationsm 

1.  A  cause  can  not  be  reinstated  after  the  term  during  wbich  it  was  xlis- 
missed  has  passed,  unless  under  such  circumstances  as,  on  a  bill  filed  for 
that  purpose,  would,  upon  rules  established,  warrant  a  bill  to  set  aside  an 
ordinary  decree  after  it  has  become  final. 

2.  There  can  be  no  foreclosure  of  a  mortgraf^e  where  origrinal  proceed- 
ing to  that  end  were  dismissed  for  want  of  prosecution,  and  the  mortgage 
note  ia  barred  by  the  statute  when  the  new  bill  is  filed. 

[Opiuion  filed  April  17, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  tbe  lion. 
LoHiK  C.  CoLLiJfs,  Judge,  presiding. 

Messrs.  Mason  Brothers  and  Mr.  Hekby  B.  Mason,  for 
appellant. 

Mr.  Joseph  N.  Babkeb,  for  appellees. 

Gajby,  J.  June  24,  1887,  there  was  pending,  and  had  been 
for  nearly  five  years  on  the  chancery  side  of  the  Circuit  Court, 
a  foreclosure  suit  of  the  above  title,  in  which,  after  it  had  been 
put  at  issue,  nothing  had  been  done.  The  parties  are  rela- 
tives and  the  suit  involved  a  family  quarrel.  The  respective 
solicitors  had  occasionally  talked  of  bringingahout  a  settlement, 
and  occasionally  about  trying  it  some  time.  On  the  day  men- 
tioned the  court  called  it  for  trial,  nob  )dy  answered,  though 
the  solicitor  of  the  appellees  was  present,  and  the  court  dis- 
missed the  suit  *  The  solicitor  of  the  appellant  did  not  learn 
of  the  dismissal  until  August,  and  then  the  judge  was  gone 
and  could  not  be  reached  until  October.  The  solicitor  of  the 
appellees  met  the  solicitor  of  the  appellant  immediately  after 
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the  dismissal,  but  said  notliinp:  to  him  about  it,  and  said  to  a  , 
witness,  that  his  reason  for  silence  was  in  order  to  have  the 
term  of  court  elapse.  There  was  some  evidence  as  to  the 
order  of  business  in  the  office  of  appellant's  solicitor,  and  the 
reason  why  the  case  was  not  attended  to.  There  was  no  evi- 
dence of  anything  done  to  deceive  the  solicitor  of  the  appel-  • 
lant,  but  only  an  avoidance  of  anything  to  put  Lim  on  his 
guard.  After  the  suit  was  dismissed  and  before  the  end  of 
the  time  to  which  that  term  of  the  court  may  have  continued, 
the  statute  of  limitations  barred  the  note  secured  by  the 
mortgage.  On  these  facts  the  appellant  tiled  a  new  bill,  ask- 
ing the  court  to  reinstate  the  case,  or  to  foreclose  the  mort- 
gage, and  the  court  dismissed  it  for  want  of  equity. 

While  the  court  in  its  discretion  might,  during  the  term  at 
which  the  case  was  dismissed,  have  reinstated  it,  yet  when  the 
term  had  passed  it  was  too  late  (Kihlholz  v.  Wolff,  8  111.  App. 
371,  Danforth  v.  Danforth,  105  111.  603.),  unless  under  such  cir- 
cumstances as,  on  a  bill  filed  for  that  purpose,  would,  upon 
rules  established,  warrant  a  bill  to  set  aside  an  ordinary 
decree  after  it  has  become  iinal.  I3ut  this  is  not  such  a  case. 
Wierich  v.  DeZoya,  2  Gilm.  385;  United  States  v.  Throckmor- 
ton, 98  [J.  S.  61. 

The  other  alternative  of  relief  the  appellant  asks,npon  the 
argument,  that  at  law  a  new  suit  may  be  brought  within  one 
year  after  a  non-suit,  if  the  time  limited  for  bringing  the  action 
expired  while  the  suit  was  pending  ;  tliat  in  this  case  that  time 
expired  during  the  time  that  the  term  of  court  at  which  this 
suit  was  dismissed  might  have  continued,  though  such  expira- 
tion was  after  the  order  of  dismissal;  that  in  law  the  whole 
term  is  to  be  considered  as  but  one  day;  that  during  the  term 
the  order  of  dismissal  might  have  been  set  aside,  and  was  there- 
fore not  final  until  the  expiration  of  the  term;  and  that  in 
some  ways,  as  a  conclusion  from  some  combination  of  these 
postulates,  the  suit  was  still  pending  when  the  statute  of  limit- 
ations expired,  and  therefore  a  new  bill  is  not  barred  by  it. 
It  would  be  of  verj  dangerous  consequence  to  hold  that  the 
suit  was  still  pending  during  all  the  period  during  which  the 
court  might  revoke  its  action. 
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Suppose  this  mortage  not  to  have  been  recorded,  and  a  pnr- 
chaser  of  the  premises  bona  Jide,  without  notice,  after  the  dis- 
missal and  dnring  the  time  that  the  term  of  court  might 
have  continued;  would  he  have  been  affected  by  the  mort- 
gage? 

There  is  no  case  that  answers  tlie  question,  but  in  principle, 
though  not  in  degree,  it  would  seem  to  be  like  Eldridge  v. 
Walker,  SO  III.  270,  where  it  is  held  that  a  purchaser,  after  a 
bill  is  dismissed  bj  a  decree  on  the  merits*  and  before  a  writ 
of  error  is  sued  out,  is  not  affected  by  the  subsequent  reversal  of 
the  decree.  And  see  Herrington  v.  McCollnm,  73  111.  476.  The 
action  of  the  com't  was  not  less  final  and  operative  as  the  end 
of  the  suit,  by  being  revocable.  There  was  therefore  no  suit 
pending  when  the  time  limited  io  the  statute  for  suing  on  the 
note  expired,  and  the  note  being  barred,  it  is  conceded  no  bill 
to  foreclose  would  lie.  Emory  v.  Keighan,  88  111.  482,  is 
but  one  of  the  several  cases  in  this  State  to  that  effect  Many 
other  questions  than  those  here  discussed  are  suggested  by 
this  record,  as  to  the  solution  of  which  no  inference  is  to 
be  drawn  from  this  opinion. 

Decree  afflrmed. 


Matthias  Schmidt 

V. 

William  M.  Hughes. 


Ma hdoMS    Prosecution —  Proha  hie   Ca u  se —  Larceny —  Da  m ages —  Evi- 
dence, 

It  is  proper  in  an  action  for  malicious  prosecution  to  admit  evidence  of 
damage  suffered  after  the  bringing  of  suit  and  before  trial  thereof. 


\ 

I  [Opinion  filed  April  17, 1889.] 


Appeal  from  the  Circuit  Court  of  Cock  County;  the  Hon. 
A.  N.  Watkbman,  Judge,  presiding. 
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Mr.  George  F.  Wkstoveb,  for  appellant. 

If  appellant  was  justified  in  having  a  strong  finspicion  of 
appellee^s  guilt,  he  was  justified  in  causing  the  arrest 

The  Supreme  Court  of  this  State,  in  an  early  case  (Koss  v. 
Innes,  35  III.  487),  defined  probable  cause  to  be  "a  reasonable 
ground  of  suspicion,  supported  by  circumstances  sufficiently 
strong  in  themselves  to  warrant  a  cautious  man  in  the  belief 
that  the  person  accused  is  guilty  of  the  offense  charged." 
This  definition  was  adopted  in  Chapman  v.  Cawrey,  50  III. 
512;  Ames  v.  Snider,  69  111.  376;  Palmer  v.  Richardson,  70 
III.  544;  Davie  v.  Wisher,  72  111.  262. 

In  a  later  case  the  same  court  modified  the  definition  some- 
what, in  these  words:  ^^Such  a  state  of  facts  in  the  mind  of 
the  prosecutor  as  would  lead  a  man  of  ordinary  caution  and 
prudence  to  believe,  or  entej'tain  an  honest  and  strong  suspi- 
cion that  the  person  accused  is  guilty."  Harpham  v.  Whit" 
ney,  77  III.  32.  The  Appellate  Court  has  recognized  the 
modification,  and  has  held  that  an  instruction  to  the  jury, 
stating  the  belief  of  a  prosecutor  must  be  based  on  facts  sufii- 
cicnt  to  ]n*odi]ce  in  the  mind  of  the  prosecutor  a  conviction 
of  the  guilt  of  the  accused,  is  erroneous;  that  it  is  suflicient  if 
the  facts  are  such  as  to  create  in  a  reasonable  mind  a  strong 
suspicion  of  guilt.     Keep  v.  Griggs,  12  III.  App.  511. 

Defendant  acted  on  information  of  facts  sufficient  even  to 
convict. 

Defendant  missed  lumber,  and  he  was  told  by  several  per- 
sons that  they  saw  plaintiff  taking  it  Defendant  denies  the 
taking.     This  alone  was  probable  cause  for  the  arrest. 

In  Drodin  v.  Descalso,  66  Cal.  415,  it  was  held  that  where 
the  defendant  was  informed  by  a  child  eleven  years  old  that 
she  saw  the  plaintiff  stealing,  it  showed  probable  cause  for  the 
plaintiff's  arrest;  and  where  a  third  person  told  the  defendant 
that  he  saw  the  stolen  property  in  plaintiff's  possession,  it  was 
held  sufficient  to  constitute  probable  cause  for  the  arrest  of 
the  plaintiff.     Beenar  v.  Dunlap,  94  Pa.  St  329. 

If  the  appellant  had  probable  cause  for  making  the  charge 
against  appellee,  it  matters  not  whether  he  also  harbored  mal- 
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ice  against  Iiiin.  Lejenlierger  v.  Panl,  12  111.  App.  635; 
McFarland  v.  Washlnirn,  14  111.  App.  369;  Chapman  v.  Caw- 
rej,  50  111.  612;  Amea  v.  Snider,  69  111.  376. 

Mr.  B.  M-  MuNM^,  for  appellee. 

Probable  canse  is  a  reasonable  ground  of  enspicion  sup- 
ported bv  soch  cirenrostanccs  as  will  warrant  a  reasonable  and 
cautions  man  to  believe  the  party  guilty.  Ames  v.  Snider, 
69  111.  376;  Barrett  v.  Spaids,  70  111.  408;  McDaid  v.  Bevins, 
85  111.  238. 

Tlie  conrt  and  jury  had  the  best  opportunity  to  notice  the 
conduct  and  bearing  of  appellant  as  he  testified  before  them, 
and  they  could  not  believe  that  a  man  so  furious,  revengeful 
and  mercenary  could  be  possessed  of  reason  or  caution;  much 
less  could  they  believe  that  appellant  caused  the^irrest  in  good 
faith.  Mere  good  faith  or  belief  is  not  sufficient;  it  must  be 
a  reasonable  belief  of  a  prudent  man.  Bishop  y.  Bell,  2  III. 
App.  551;  Boss  v.  Ennis,  35  111.  487. 

The  proof  in  this  case  shows  an  absence  of  good  faith,  a 
want  of  prudence,  and  a  neglect  on  the  part  of  appellant  to 
consult  a  reputable  attorney  as  to  what  course  to  pursue.  Col- 
lins V.  Hayte,  50  111.  357;  Anderson  v.  Friend,  71  111.  475. 

To  prove  the  want  of  probable  cause  we  have  both  tlie 
positive  and  negative  testimony  of  appellant  himself:  ^'I 
arrested  Hughes  because  he  would  not  pay  Uio  my  demand  of 
1100."     « I  did  it  to  get  even  with  him." ' 

And  it  was  shown  by  his  own  testimony  thai  ho  was  actu- 
ated by  indirect  and  improper  motives.  Splane  v.  Byrne,  9 
111.  App.  392. 

Garnett,  p.  J.  The  judgment  of  the  court  below  is 
assailed  because  appellee,  the  plaintiff,  was  permitted  to 
introduce  evidence  of  damage  which  he  claimed  to  have  suf- 
fered after  the  suit  was  brought. 

The  action  was  for  malicious  prosecution,  the  declaration 
charging  appellant  with  causing  appellee's  arrest  on  a  charge 
of  larceny.  The  evidence  complained  of  tended  to  show  that 
after  the  suit  was  commenced  and  before  the  trial  the  plaintiff 
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was  iinablo,  od  account  of  the  charge  made  against  him  by 
defendant,  to  procure  steady  employment,  as  he  had  formerly 
done,  in  his  trade  as  plasterer  and  bricklayer.  Sutherland,  in 
Iiis  work  on  Damages,  Vol.  I,  p.  187,  says :  "  It  is  not  essential, 
however,  tliat  all  the  injurious  effects  of  the  act  which  con- 
stitutes the  cause  of  action,  should  have  been  developed  and 
suffered  before  suit;  it  is  immaterial  to  the  right  to  re- 
cover for  them,  when  the  effects  manifest  themselves  with 
reference  to  the  time  of  bringing  suit.  «  *  *  The  actual 
effects  done  to  the  time  of  the  trial  are  provable."  See  also 
Cooper  V.  Eandall,  59  111.  321. 

There  was  evidence  tending  to  support  the  verdict  on  the 
material  points  of  inquiry,  and  we  fail  to  discover  that  it  so 
decidedly  preponderates  in  favor  of  the  appellant  on  the  ques- 
tion of  probable  cause,  as  to  require  interference  by  this  court. 
There  is  no  error  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


OSSIAN  GUTHPJE  ET  AL. 

V. 

Patrick  Doud. 


Tttjunefions — CoUecfion  qf  Judgment — Injury  to  Real  Property — Flow- 
age — Evidence. 

Upon  a  bill  perpetually  to  enjoin  the  collection  of  a  judprment  for  dam- 
ages arising  through  the  obstruction  of  a  watercourse,  the  same  being 
biised  upon  Ihe  alleged  perjury  of  certain  witnesseR,  mistakes  of  others, 
and  divern  remarks  and  offers  alleged  to  have  been  made  by  the  plaintiff 
since  the  judgment,  this  court  holds  that  the  same  should  not  be  disturbed, 
the  evidence  in  question  having  been  presented  and  considered  on  the 
triiil  of  the  cause. 

[Opinion  filed  April  17,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Egbeet  Jamieson,  Judge,  presiding. 


FiEST  District — ^October  Term,  1888.       69 

Guthrie  v.  Doud. 

Mr.  C.  M.  Hardy,  for  appellants. 

Mr.  F.  W,  Pecker,  for  appellee. 

AssuniiDc^  that  the  allegations  of  perjary  are  enffieient,  it 
does  not  follow  that  a  coort  of  chancery  will  grant  a  new 
trial  on  that  gronnd;  for,  as  is  said  in  Woodside  t.  Morgan, 
92  111.  273,  *•  Were  a  court  of  chancery  to  entertain  bills  for 
a  new  trial  at  law  on  the  allegation  of  one  party  that  the  otiier 
had  swoi-n  falsely,  the  occasions  would  be  numerous  for  appli- 
cations of  the  present  kind,  under  a  practice  where  parties 
testify  in  their  own  cases,  and  their  conflicting  testimony  on 
trials  is  so  frequently  witnessed; "  or,  as  is  said  in  Fuller  v. 
Little,  69  III.  229,  ^'  Applications  to  a  court  of  chancery  for 
a  new  trial,  after  a  verdict  at  law,  are  very  rare  in  modern 
times,  since  courts  of  law  exercise  the  same  jurisdiction,  and  to 
the  same  liberal  extent;  and  such  trials  arc  watched  by  equity 
with  extreme  jealousy." 

It  should  appear  in  such  an  application  that  the  applicant 
has  been  guilty  of  no  lache^^  and  that  he  had  no  opportunity 
of  showing  his  defense  in  the  proper  forum  and  at  the  proper 
time.  Blackburn  v.  Bell,  91  III.  434;  Yates  v.  Monroe  et  al., 
13  111.  212. 

As  complainants  knew  of  the  alleged  perjury  before  the 
termination  of  the  last  trial,  they  had  abundant  opportunity 
to  make  it  known  upon  their  motion  for  a  new  trial.  If  it 
was  one  of  the  grounds  relied  on  for  a  new  trial  it  is  res 
adjudicata;  for  it  was  presented  to  a  tribunal  equally  as  com- 
petent  to  determine  the  question  of  perjury  and  render  assist- 
ance as  a  court  of  equity;  and  if  that  tribunal  passed  upon 
it  and  its'decision  was  affirmed  by  the  Appellate  and  Supreme 
Courts,  the  decision  is  final.  It  can  not  be  reviewed  in  equity, 
which  does  not  sit  as  a  court  of  errors.  High  on  Inj.,  Sec.  130. 
If,  on  the  other  hand,  the  point  was  not  made  on  the  motion 
for  a  new  trial,  then  the  appellants  were  guilty  of  such  laches 
as  to  preclude  them  now  from  raising  the  point;  for  a  court 
of  equity  will  never  be  called  into  activity  to  remedy  thecon- 
Bcquences  of  laches^  of  neglect,  or  the  want  ol  reasonable 
diligence.    Kei'sey  v.  Bush,  3  Del.  Ch.  339. 
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As  to  the  pcrjnrous  testimony  of  the  Douds,  the  bill  is 
defective  in  not  being  supported  by  otber  oaths  than  those  of 
complainants.  CTpon  the  trial  there  was  the  sworn  statement 
of  one  party  opposed  to  that  of  the  other;  there  is  no  more 
tlian  that  now  appearinc^  in  this  case.  Fuller  v.  Little,  supra. 
Tiie  names  of  witnesses  who  would  swear  to  the  contrary 
should  be  given,  and  their  affidavits  as  to  what  they  would 
swear  to  on  another  trial  should  be  annexed  to  the  bill.     Ibid. 

The  bill  is  further  defective  in  showing  no  new  evidence 
of  a  conclusive  or  decisive  character ;  what  it  shows,  if  any,  is 
merely  cumulative.     Woodsido  v.  Morgan,  92  111.  273. 

Gary,  J.  The  record  in  this  case  shows  that  September  7, 
1880,  the  appellee  sued  the  appellants  in  the  Superior  Court 
for  injuries  to  his  property,  which  he  alleged  he  had  suffered 
from  the  obstructitm  by  the  appellants  of  a  watercourse. 
That,  after  four  trials,- with  varying  results,  the  appellee 
obtained  a  judgment  for  $1,200,  which,  after  i^assing  throu^fh 
all  the  courts  to  which  the  appellants  could  take  it,  stands 
affirmed.  The  present  case  is  a  bill  in  chancery  tiled  by  the 
appellants,  asking  that  the  collection  of  that  judgment  be  for- 
ever enjoined,  and  for  other  relief. 

There  is  an  original  bill  and  an  amendment  thereto,  the 
original  being  based  on  allegations  of  perjury  in  the  testimony 
of  some  witnesses,  and  mistake  in  that  of  others,  and  upon 
observations  which  the  appellants  have  made  since  the  judg- 
ment, as  to  the  effect  of  the  alleged  obstructions  upon  the  course 
of  the  water,  and  the  amendment  upon  offers  by  the  appellee, 
since  the  judgment,  to  sell  his  lands  at  high  prices,  inconsist- 
ent with  his  claim  that  it  has  been  damaged.  The  allegations 
of  the  bill  are  minute,  running  into  particulars  as  to  the  per- 
jured or  mistaken  testimony  to  a  length  not  consistent  with 
the  object  of  a  judicial  opinion  to  imitate. 

That  the  appellants  are  not  entitled  to  the  relief  they  ask, 
is  so  firmly  settled  by  authority,  that  it  is  difficult  to  feel 
impressed  that  the  appellants  have  any  hope  of  it.  Even 
after  one  trial  only,  as  to  transitory  matters,  not  physical  feat- 
ures upon  the  face  of  the  earth  open  to  the  observation  of 
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every  spectator  who  chooses  to  watch  the  pheDomena,  "  the 
doctrine  is  well  settled  that  the  court  (of  chancery)  will  not 
set  aside  a  jadgment  because  it  was  founded  on  a  fraudulent 
instrnment,  or  perjured  evidence,  or  for  any  matter  which 
was  actually  presented  and  considered  in  the  judgment 
assailed."  United  States  v.  Tlirockmorton,  98  Q.  S.  61.  A 
great  many  cases  are  there  cited,  showing  the  application  of 
the  rule  under  a  great  variety  of  circumstances;  among  them 
are:  Smith  v.  Lowry,  1  John.  Ch.  320;  Tovey  v.  Young, 
Ft.  Ch.  192;  Bateraan  v.  Willoe,  1  Scho.&Lef.  201;  Greene 
V.  Greene,  2  Gray,  361,  So  in  Galena,  etc.,  v.  Ennor,  116 
111.  55,  the  Supreme  Court  of  this  State  say :  It  can  not  be 
allowed  as  a  ground  for  setting  aside  a  judgment  that  there 
was  false  testimony  given  on  the  trial."  P.  63.  The  doc. 
trine  is  recognized  and  applied  in  Brown  v.  Luehrs,  95  111. 
195,  and  there  Seward  v.  Cease,  50  111.  231,  which  comes 
nearest  to  being  an  authority  for  appellants  of  any  case,  per- 
haps, in  the  books,  is  explained  if  not  weakened. 
i  If  this  attempt  was  successful,  why  next  year  might  not  the 
appellee  file  his  bill  to  set  aside  the  decree  upon  this,  alleg- 
ing that  such  decree  was  obtained  by  perjury,  and  thus  the 
parties  alternate  in  their  charges  and  counter  charges  without 
limit!  No  claim  oi  originality  is  made  on  this  query,  as  it  is 
in  some  of  the  cases  cited.  The  established  law  is  against  the 
appellants,  and  the  decree  dismissing  the  bill  is  afS^-med. 

Decree  affirmed. 


Michael  T.  Coughlin  , 

V. 

The  Gutta  Pbrcha  &  Rubber   Manufactueinq 

Company, 

Sale9 — Labor  Rendered — Compensation — Liquidation  of  Accounts^ 
Interest — Evidence, 

1.  A  cre<1itor  may  brinfir  suit  for  the  recovery  of  money  due  and  unpaid 
without  waiting  for  the  time  to  arrive  when  the  debtor  promises  that  pay- 
ment shall  be  made. 
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2.  Tnterest  may  be  collected  upon  a  balance  ascertained  to  be  due  on  a 
liquidation  of  accounti. 

3.  The  term  "  liquidation  '*  does  not  necesf«arily  imply  mutu  il  account 9. 

4.  In  an  action  brought  to  recover  a  sum  claimed  to  be  due  for  goods 
furnished  and  labor  rendered,  this  court  holds  that  a  question  involving  the 
competency  or  admissibility  of  the  testimony  of  the  book-keeper  of  plaintiff 
in  relation  to  the  contents  of  the  bill  left  with  the  defendant,  to  produce 
which  no  notice  had  been  given,  can  not  primarily  be  raised  herein. 

[Opinion  filed  April  17,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Cameron  &  IIugiies,  for  appellant 

Messrs.  "Wilber,  Eldridge  &  Clark,  for  appellees. 

The  statute  provides  that  interest  shall  bo  allowed  on  monej 
due  on  the  settlement  of  aeeount  from  the  day  of  liquidating 
accounts  between  the  parties  and  ascertaining  the  balance. 

This  account  was  liquidated  when  it  was  presented  to  Mr. 
Coughlin  for  payment,  and  he  agreed  to  pay  the  same. 

"  Where  a  debtor  on  the  presentation  of  his  account  admits 
its  correctness,  and  promises  to  pay  the  same,  this  will  render 
it  liquidated,  and  it  will  draw  interest  thereafter  at  the  rate  of 
six  per  cent,  per  annum.''     Haight  v.  McYeagh,  69  111.  624. 

The  Supreme  Court  of  the  United  States,  in  construing  the 
interest  laws  of  Illinois,  say: 

"A  sale  of  goods  witliout  a  term  of  credit  given  is  liqui- 
dated when  contracted,  and  after  the  account  is  presented 
and  impliedly  admitted,  tlie  defendants  are  in  default  and 
chargeable  with  interest."     Cooper  v.  Coate,  21  Wallace,  105. 

Statements  of  the  account  between  the  parties  Iiad  been 
sent  to  Coughlin,  before  the  witness.  Brown,  presented  one 
to  him  in  person,  and  no  objections  were  ever  offered  ;  this 
silence  should  be  regarded  as  an  acquiescence  of  the  justness  of 
the  account,  and  it  would  bo  liquidated  from  that  time.  Wig- 
gins V.  Burkham,  19  Wallace,  129. 

"A  debt  is  liquidated  when  it  is  certain  what  is  due,  and 
how  much  is  due."     Clark  v.  Button,  69  111.  521. 
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Gary,  J.  This  was  an  action  of  assumj^sit,  upon  the  com- 
mon counts,  tried  by  the  court  without  a  jury. 

The  manager  of  the  business  of  the  appellee,  in  Chicago, 
testified  that  they  had  supplied  the  appellant  with  goods  and 
done  work  for  him.  The  bookkeeper  testified  that  he  pre- 
sented to,  and  left  with,  the  appellant  a  bill  for  the  amount 
the  appellee  claimed,  $247,  and  that  the  appellant  said  he 
would  pay  it  when  he  got  his  money  from  the  county,  which 
he  thought  would  be  in  about  fifteen  days.  No  question  was 
made  in  the  case  as  to  the  competency,  or  admissibility  of  the 
testimony  of  the  bookkeeper  in  relation  to  the  contents  of  a 
bill  left  witli  the  appellant,  and  to  produce  which  no  notice 
had  been  given,  and  no  such  question  could  now  be  made 
here. 

The  effect  of  the  testimony  of  both  witnesses  put  together 
is,  that  the  parties  had  dealings  with  each  other,  and  that  the 
appellant  acknowledged  that,  upon  those  dealings,  he  owed 
$247.  The  appellees  were  under  no  obligation  to  wait  the 
fifteen  days  for  the  payment  of  money  due,  and  upon  a  bal- 
ance ascertained  to  be  due  on  a  liquidation  of  accounts,  the 
statute  allows  interest  It  is  not  necessary  that  there  be 
mutual  accounts  for  liquidation.  Haight  v.  McYeagh,  69  III. 
624. 

These  views  di8()08e  of  the  points  made  by  the  appellant, 
and  the  judgment  isaflirmed. 

Judgment  affirmed. 


G.  Bessey 

V. 
J.  B.  RUHLAND. 
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"83  73 

1.    In  the  absence  from  the  record  of  a  rale  of  court  warranting  rach       *^.^ 
action,  an  appeal  should  not  be  dianiissed  on  a  preliminary  call« 
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2.  Thin  court  holds  the  clause  in  Sec.  68,  act  of  1872,  roquirinflr  a  writ^ 
ten  app<*anince  ten  days  before  the  term  by  the  appellee,  to  nppiy  only  to 
iippeuls  taken  by  filing  a  bond  with  the  clerk,  and  not  to  those  taken  by 
filing  a  bond  with  the  justice. 

[Opinion  filed  April  17,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding. 

Mr.  Elbridob  IIanect,  for  appellant 

At  the  time  the  appeal  was  dismissed  in  this  capc,  appellee 
Iluhland  bad  never  filed  his  appearance.  ]n  Lehman  v. 
Freeman,  86  III.  208,  the  court  says:  "As  a  general  rule  of 
l)ractice,  a  party  in  court  can  not  force  his  adversary  to  act 
until  he  himself  is  in  a  condition  to  be  forced  to  proceed." 

The  Singer  Manufacturing  Com))any  v.  May,  86  Illinois, 
page  398,  was  an  appeal  from  iho  justice  of  the  }>eace,  and 
the  appeal  was  perfected  before  the  justice.  The  court  says 
at  the  bottom  of  page  400 :  '^  And  the  case  appearing  on  the 
trial  calendar,  the  presumption  is  that  she  must  have  entered 
her  appearance  to  have  it  placed  there,  and,  if  so,  that  would 
be  a  sufiicient  appearance  if  more  than  ten  days  before  the 
term.  (The  italics  are  ours.)  And  as  the  want  of  a  proper 
appearance  was  assigned  as  one  of  the  reasons  for  setting 
aside  the  verdict,  and  the  bill  of  exceptions  fails  to  show  the 
appearance  was  not  in  time,  we  must  presume  it  was,  and 
the  court  acted  properly  in  disallowing  that  as  a  ground  for 
setting  aside  the  verdict."  See  also  Hooper  v.  Smith,  19  Illi- 
nois, page  53. 

In  the  case  of  McVey  v.  Hnott,  11  HI.  App.  203,  the  court 
says:  "It  will  be  observed  that  not  only  must  the  appear- 
ance of  the  appellee  be  entered  in  writing,  but  the  paper  by 
which  such  entry  of  appearance  is  made  must  be  filed  with 
the  papers  in  the  case;  the  design  of  these  provisions  is 
quite  obvious.  It  is  not  merely  to  bring  the  appellee  within 
the  jurisdiction  of  the  court,  by  a  voluntary  appearance,  but 
also  to  place  the  evidence  of  such  appearance  on  file,  where 
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it  will  be  seen  and  known  bj  the  other  party,  bo  that  he,  for 
at  least  ten  days  before  the  term,  may  have  notice  of  the  fact 
that  the  canse  is  in  a  condition  to  be  forced  to  trial." 

Tlie  court  also  holds,  in  this  case,  that  the  payment  of  the 
appearance  fee  is  a  condition  precedent  to  the  right  of  appel- 
lee to  enter  his  appearance  in  the  case.  See  also  Korton  v. 
Allen,  12  111.  App.  page  592;  see  also  Odd  Follows  Benevo- 
lent Society  v.  Alt,  12  111.  App.  page  670;  The  Chicago 
Dredging  and  Dock  Company  v.  McCarty,  11  111.  App.  page 
552;  McMallen  v.  Graliam,  6  III.  App.  page  239;  Pratt  v. 
Bryant,  2  111.  App.  314.  Section  68,  Chap.  79,  Justices, 
etc,  Bevised  Statutes  of  Illinois,  is  as  follows:  '^In  case 
the  appeal  from  the  justice  of  the  peace  is  perfected  by 
tiling  the  lepers  and  transcript  of  judgment  ten  days  before 
the  commencement  of  the  term  of  the  court  to  which  the 
appeal  is  taken,  the  appearance  of  the  appellee  may  be  entered 
in  writing  and  filed  a/mong  the  papers  in  the  case ;  and  if  so 
entered  ten  days  before  the  first  day  of  the  term  of  court, 
the  case  shall  stand  for  trial  at  that  term."  That  is  the  only 
law  that  authorizes  the  tourt  to  dismiss  the  appeal  for  want 
of  prosecution;  it  prescribes  what  shall  be  done;  that  the 
appearance  shall  be  in  writing  and  filed  among  the  papers ; 
under  that  section  the  appearance  of  the  appellee  7nust  he  in 
writing^  and  filed  among  the  papers  in  the  case;  and  if  so 
entered  ten  days  before  the  first  day  of  the  terra,  the  case  shall 
stand  for  trial,  etc.  Until  that  has  been  done  the  conrt  has 
no  jurisdiction  of  the  persons,  and  can  not  dispose  of  the 
ease;  this  statute  applies  as  well  to  appeals  perfected  before 
the  justice,  as  to  cases  where  the  appeal  is  perfected  in  the 
court  above. 

Mr.  D.  M.  KiBTON,  for  appellee. 

Gary,  J.  This  was  an  appeal  to  the  Circuit  Court,  by  the 
then  defendant,  now  appellant,  from  a  judgment  of  a  justice 
of  the  peace,  taken  by  filing  the  appeal  bond  with  the  justice. 
The  appeal  was  taken  December  1,  1882,  but  the  papers  were 
not  filed  in  the  Circuit  Court  antil  September  28, 1887.    May 
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7,  1S88,  on  a  first  or  preliminary  calJ,  on  motion  of  the  appel- 
lee, and  without  any  appearance  in  the  case  by  the  appellant, 
the  appeal  was  dismissed,  and  costs  and  damages  adjudged 
against  the  appellant.  At  the  same  term  he  moved  the  court 
to  set  aside  tlie  judgment  and  reinstate  the  case,  which  motion, 
after  being  continued,  was  denied  at  the  July  term.  The 
appellant  excepted  and  brings  this  appeal. 

It  is  quite  sufficient  to  sustain  the  error  first  assigned, 
'^  the  court  erred  in  dismissing  the  appeal  on  a  preliminary 
or  first  call,"  to  cite  the  cases  Eillian  v.  Clark  and  Titioy  v. 
Kaehler,  9  HI.  App.  426  and  537,  which  hold  that  unless  the 
record  shows  some  rule  of  court,  such  as  received  the  sanc- 
tion of  the  Supreme  Court  in  Hinkley  v.  Dean,  104  III.  630, 
the  action  of  the  Circuit  Court  is  erroneous.  If  tlic  question 
were  here  an  original  one,  my  view  of  the  law  would  be,  that 
all  presumptions  are  in  favor  of  the  correctness  of  the  judg- 
ment of  the  Circuit  Court,  until  the  error  is  made  to  appear 
on  the  record,  and  that,  as  this  court  lias  judicial  knowledge 
that  such  a  rule,  under  the  authority  of  the  case  last  cited, 
would  justify  the  action  of  the  court,  its  existence  would  be 
presumed,  unless  the  record  showed  the  negative.  Teerney 
V.  People,  81  111.  411;  Herman  v.  Pardridge,  79  111,  471;  Mor- 
ton V.  People,  47  111.  468;  Keiman  v.  Ater,  88  111.  299; 
Schmidt  v.  Braley,  112  111.  48. 

But  I  do  not  regret  finding  that  assignment  of  error  thus 
sustained  and  that  on  the  principle,  stare  decisis^  they  govern 
the  present  case.  Hopkins  v.  McCann,  19  III.  113;  Frink  v. 
Darst,  14  111.  304.  My  reasons  for  being  satisfied  with  the 
result  are  forcibly  stated  by  Mr.  Justice  McAllister  in  the 
one,  and  Mr.  Justice  Bailey  in  the  other  of  those  cases  in  9 
111.  App. 

This  opinion  might  end  here  with  an  order  reversing  the 
judgment,  but  the  principal  question  made  by  the  appellant 
and  of  most  general  interest,  is  upon  Sec.  68  of  the  act  of 
1872,  concerning  justices.  It  is  true  that  in  Hayward  v. 
Ramsey,  74  III.  372,  the  Supreme  Court,  as  a  ground  for  their 
decision  that  the  appeal  must  be  perfected  ten  days  before 
the  term,  applied  tliat  part  of  this  section  which  relates  to 
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filing  the  papers  and  transcript  ten  days  before  the  term,  to 
appeals  taken  by  filing  the  bond  with  the  justice.  In  that 
case  the  appeal  was  taken  before  the  justice,  after  the  term 
had  begun. 

There  is  no  statutory  provision  except  in  Sec.  68,  and 
before  1861  there  was  none  at  all,  by  which  the  time  when 
an  appeal  case  shall  or  should  get  into  the  Circuit  Court,  to 
be  in  order  for  trial  at  any  term,  is  or  was  fixed.  In  Boyd  v. 
Kocher,  31  111.  295,  before  the  adoption  of  the  present  Sec. 
68,  where  the  papers  were  filed  during  the  term,  though  the 
appeal  was  taken  before  the  justice  six  weeks  before,  it  was 
held  that  it  was  rightly  dismissed  for  want  of  prosecution,  on 
motion  of  the  appellee. 

In  Allen  v.  Monmouth,  37  111.  372,  after  the  present  Sec.  68 
was  in  force,  it  was  held  that  an  appeal  taken  before  the 
justice,  which  had  been  pending  in  the  Circuit  Court  nearly 
a  year  and  a  half,  but  in  which  the  appellee  had  never  entered 
any  appearance,  been  summoned,  or  anything  been  done  as  a 
substitute  or  equivalent  for  such  appearance,  was  rightly  dis- 
missed when  called  in  its  order  for  trial,  the  appellant  not 
being  present  to  prosecute  it.  It  is  necessary  to  a  full  under- 
standing of  that  case  to  get  the  facts  from  the  briefs  of  counsel, 
but  the  decision  is  that  the  law  applied  in  31  111.  in  its  appli- 
cation to  this  case  in  37  111.  was  not  changed.  The  opinion  is 
not  very  clear,  but  Mr.  Justice  Breese  would  seem  to  have  had 
in  his  mind  the  same  point  that  Mr.  Justice  Walker  decided 
in  74  111.,  that  the  law  of  1861,  now  Sec.  68,  "allows  ten  days 
for  preparation  for  trial  after  the  court  has  acquired  jurisdic- 
tion of  the  parties."  There  is  no  case  in  which  the  clause  of 
Sec.  68  relating  to  the  appearance  in  writing  by  the  appellee 
has  been  applied,  either  by  the  Supreme  or  Appellate  Courts, 
to  an  appeal  taken  by  filing  a  bond  before  the  justice.  It  is  a 
singular  fact  that  until  1849,  no  mode  was  provided  for  get- 
ting tlie  appellee  into  court,  when  the  appeal  bond  was  filed 
with  the  clerk,  except  by  actual  service  of  summons  as  now 
provided  in  Sec.  65. 

The  law  of  1849  made  the  provision  for  two  nihils  as  now 
in  Sec.  67.  Then  came  the  law  of  1861,  now  Sec.  68,  allowing 
an  appearance  in  writing,  and  the  only  purpose  of  that  was,  as 
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an  alternative  or  Bubstitnte  for  the  other  modes  of  obtaining 
jurisdiction  of  the  appellee,  when  the  bond  was  filed  with  the 
clerk.  The  right  of  )>arties  to  proceed  is  reciprocal.  Hooper 
V.  Smith,  19  111.  53.  (The  report  does  not  show  that  the  appeal 
in  this  case  was  taken  by  filing  the  bond  with  the  clerk,  but 
Boyd  V.  Kocher,  31  III.  295,  explains  tliat  it  was  taken  under 
then  Sec.  61,  now  65.)  It  has  never  been  supposed  that  on  an 
ap|>eal  taken  by  filing  a  bond  with  the  justice,  the  appellant 
could  not  proceed,  whether  the  appellee  ever  came  or  not. 
Reiman  v.  Ater,  8S  111.  299;  Fix  v.  Quinn,75  III.  232.  And 
as  in  such  case  the  appellee  may  be  pushed,  he  may  push. 

There  is,  besides  the  decision  in  37  III.,  the  recognition  or 
assumption  of  the  rule  that  Sec  68,  so  far  as  relates  to  a 
written  appearance,  does  not  apply  to  ap[X3als  taken  by  filing 
the  bond  with  the  justice,  in  Camp  v.  Hogan,  73  111.  228,  and 
Burns  v.  Nichols,  89  Hi.  480,  if  not  other  cases,  as  in  Singer 
V.  May,  86  111.  398,  and  Hohmann  v.  Eiterman,  83  111.  92.  In 
tiiith,  both  legislation  and  decisions  are  in  a  very  unsatisfactory 
condition  on  this  subject,  but  the  rule  of  this  court  is,  that  the 
clause  in  Sec.  68  requiring  a  written  appearance  ten  days 
before  the  term,  by  the  appellee,  only  applies  to  appeals  taken 
by  filing  a  bond  with  the  cierk,  and  does  not  apply  to  appeals 
taken  by  filing  a  bond  with  the  justice. 

Heveraed  and  remanded. 


City  of  Lake  View 

V. 

H.  Tate. 
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1-16$  08  Railroads — Municipal  Ordinance — McUe  of  Speed — Diecrimination  in 

60  :m\  ^f^^<^  <if  ^'*^  of  Several  Roads. 


61     378 


1.  A  municipaUty  niny  regulate  by  ordinance  the  rate  of  speed  of  rail- 
way trains  within  its  ]imitfi. 

2.  Ord  inn  need  of  this  chnractermust  be  reanonable  and  consiRtent  with 
thf  lawR  and  policy  of  the  Sbitp,  and  must  not  be  oppreseive,  unequal,  or 
unjast  or  partial  or  discrituinating  in  their  openition. 
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5J.  The  question  of  whether  an  ordinance  is  a  jmt  and  reasonable  exer- 
cise of  the  power  reposed  in  the  common  council  in  a  queRtion  of  law  for 
the  coart,  upon  consideration  of  the  circaiu<<tance:4  of  a  gfiven  case. 

4.  In  an  action  to  recover  a  penalty  fr.>ni  an  en^rineer  for  runninpr  a 
tr<i*n  through  a  municipality  at  a  f^reater  rate  of  ffper^d  than  wan  allowable 
under  one  of  its  ordinancea,  this  court  holds  that  the  ordinance  in  question 
in  attempting  to  divide  the  city  into  two  railroad  diBtricts,  one  for  each  of 
two  roads,  and  to  establijth  a  lower  rate  of  Bpeed  for  one  roiid  than  the 
other,  was  obnoxious  to  the  objection  that  it  attempted  unja^tly  and  oppreRf^- 
ively  to  discriminate  against  such  road,  and  declines  to  interfere  with 
judgment  for  the  defendant 

[OpiDion  filed  April  17,  1889.] 

Appeal  from  the  Criminal  Court  of  Cook  County;  tlie 
Hon.  Olivkb  B.  Horton,  Jodge,  presiding.  i 

Mr.  Harvey  H.  Anderson,  for  appellant. 

Eedfield,  in  his  great  work  on  the  law  of  railways,  pages 
577-8,  thus  expresses  himself: 

"  It  has  been  held  that  a  statute  giving  power  to  the  com- 
mon council  of  a  city  to  regulate  the  running  of  cars  within 
the  corporate  limits,  authorizes  the  adoption  of  an  ordinance 
entirely  prohibiting  the  propelh'ng  of  cars  by  steam  through 
any  part  of  the  city.  "We  should  entertain  no  doubt  of  the 
right  of  the  municipal  authorities  of  a  city,  or  large  town,  to 
adopt  such  an  ordinance  without  any  special  legislative  sanc- 
tion, by  virtue  of  the  general  supervision  which  they  have 
over  the  police  of  their  respective  jurisdiction." 

And  Judge  Dillon  is  strongly  of  this  opinion.     He  says : 

*'  Resulting  from  the  power  over  streets,  and  to  protect  the 
safety  of  citizens,  and  their  property,  municipal  corporations, 
in  the  absence  of  legislative  restriction,  may  control  the  pro- 
pelting  of  cars  within  their  limits,  and  may  prohibit  the  use  of 
steam  power."     Dillon  on  Mun.  Corp.,  Sec.  713. 

Cooley  says : 

"  Perhaps  the  most  striking  illustrations  of  the  principle 
here  stated  will  be  found  among  the  judicial  decisions  which 
have  held  that  the  rights  insured  to  private  corporations  by 
their  charters,  and  the  manner  of  their  exercise,  are  subject 
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to  such  new  regulations  as  from  time  to  time  maybe  made  by 
the  State  with  a  view  to  the  public  protection,  health  and 
safety,  and  in  order  to  guard  properly  the  rights  of  other 
individuals  and  corporations.  Although  these  charters  are  to 
be  regarded  as  contracts,  and  tlie  rights  assured  by  them  are 
inviolable,  it  does  not  follow  that  these  rights  are  at  once,  by 
force  of  the  charter-contract,  removed  from  the  sphere  of 
State  regulation;  and  the  charter  implies  an  undertaking,  on 
the  part  of  the  State,  that  in  the  same  way  in  wliich  their 
exercise  is  permissible  at  first,  and  under  the  regulations  then 
existing,  and  those  only,  miy  the  corporators  continue  to 
exercise  their  rights  while  the  artificial  existence  continues." 
Cooley's  Const  Lim.  (5th  Ed.)  p.  575. 

Coming  now  to  decided  cases,  and  confining  the  investiga- 
tion to  our  own  State  reports,  the  power  in  the  legislature  to 
regulate  railway  operations  in  the  most  ample  manner  has 
been  fully  sustained. 

In  C,  B.  &  Q.  Ry.  Co.  v.  Haggerty,  67  111.  113,  the  valid- 
ity of  a  speed  ordinance  was  in  question.  I  now  quote  from 
the  opinion :  ^*It  is  contended  that  the  ordinance  is  null  and 
void,  because  the  town  had  no  authority  to  pass  such  an  ordi- 
nance, and  because  the  company  was  expressly  authorized  by 
law  to  fix  and  regulate  the  rate  of  speed  of  trains  upon  its 
road.  There  is  no  grant  of  power  to  this  town,  in  express 
terms,  to  regulate  tlie  rate  of  speed  of  railway  trains  passing 
through  the  town,  but  by  its  cliarter  (Pr.  Laws  1857,  pp.  540 
and  541)  the  board  of  trustees  of  the  town  have  the  power  to 
declare  what  shall  be  considered  as  nuisances,  and  to  prevent 
and  remove  the  same,  and  to  regulate  the  police  of  the  town, 
and  to  make  such  ordinances  as  the  good  of  the  inhabitants  of 
the  town  may  require.  Under  these  powers  we  think  the  town 
possessed  the  authority  so  to  order  the  use  of  private  prop- 
erty within  its  limits  as  to  prevent  its  proving  dangerous  to 
the  safety  of  the  persons  and  property  of  citizens;  and  we 
view  the  ordinance  in  question  as  but  a  police  regulation  for 
the  preservation  of  the  safety  of  persons  and  property,  the 
adoption  of  which  was  no  more  than  a  fair  exercise  of  the 
police  power  vested  in  the  town.     Nor  has  the  railway  com- 
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panj  any  jast  ground  of  complaint  that  the  regulation  inter- 
fered with  the  powers  conferred  npon  it  in  its  act  of  incorpo- 
ration or  hj  any  other  law  of  the  State.  In  the  exercise  of 
the  privileges  so  conferred  npon  it,  the  company  is  as  much 
sabject  to  the  police  laws  of  the  State  as  an  individual  pursu- 
ing: his  business." 

This  view  is  confirmed  in  the  North-Western  Fertiliring 
Company  v.  Hyde  Park,  70  UK,  page  646.     The  court  say: 

''It  is  urged  that  railroads  in  cities  and  towns  are  nuisances, 
but  they  are  only  exercising  their  franchises  in  thus  operating 
them.  If  this  be  true,  and  we  doubt  not  they  may  be  so 
operated  as  to  make  them  such,  still  the  General  Assembly 
has,  in  numerous  instances,  long  after  their  charters  were 
granted  and  the  roads  were  constructed,  enacted  laws  regulat- 
ing the  speed  of  trains  in  cities  and  towns,  or  conferred  the 
power  on  such  municipalities  to  do  the  same  thing,  and  thus 
prevent  the  roads  from  becoming  a  nuisance ;  nor  are  we 
aware  that  this  salutary  exercise  of  the  police  power  has  ever 
been  challenged.  Its  justness  and  even  necessity,  have  com- 
mended it  to  all,  and  it  has  not  been  questioned ;  and  this  is  a 
fair  illastration  of  the  exercise  of  the  police  power  over  bodies 
corporate.  It  is  on  the  same  principle  that  railroads  are 
required  to  fence  their  tracks,  sound  a  whistle  or  ring  a  bell 
at  highway  crossings,  and  to  come  to  a  full  stop  before  a  train 
crosses  another  railroad.  These,  and  many  other  duties  are 
imposed  as  being  necessary  for  the  safety  of  the  people  and 
their  property,  and  grow  out  of  the  implied  power  that  the 
General  Assembly  may  restrain  these  bodies,  to  promote  the 
safety  of  community  as  it  may  individuals.'' 

In  the  case  of  the  Illinois  Central  liailroad  Company  v. 
Willenborg,  reported  in  117  III.  page  203,  the  company 
endeavored  to  restrain  the  defendants  from  constructing, 
under  Sees.  51  and  52,  Chap.  114,  of  the  Revised  Statutes, 
a  private  crossing  over  its  tracks  at  a  certain  point  indicated. 
This  is  a  very  instructive  case,  and  I  quote  liberally  from 
the  opinion,  and  sufficient  to  enable  the  court  to  understand 
the  point  made,  and  the  decision  rendered,  and  the  reason? 
therefor: 

YoL  xxxni  e 
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"  The  point  is  made,  however,  that  these  provisions  are  not 
obligatory  on  this  corporation,  because  they  were  enacted 
many  years  since  it  received  its  charter  from  the  State.  This 
18  a  misapprehension  of  the  law.  The  regulations  in  regard 
to  fencing  railroad  tracks,  and  the  construction  of  farm  cross- 
ings for  the  use  of  adjoining  land  owners,  are  police  regnla- 
tions  in  the  strict  sense  of  those  terms,  and  apply  witli  equal 
force  to  the  corporations  whose  tracks  are  already  built,  as 
well  as  to  those  thereafter  constructed.  They  have  reference 
to  the  public  security,  both  as  to  persons  and  to  property. 

''  All  property  devoted  to  pnblic  uses  takes  on  a  nature  or 
qualification  qtiasi  public,  and  is  for  that  reason  held  to  be 
subject  to  legislative  control  in  a  greater  or  less  degree,  and 
to  which  the  mere  private  property  of  the  citizens  is  not  sub- 
jected. Bights  purely  and  exclusively  private,  in  no  wise 
affecting  others  and  in  no  way  affecting  pnblic  morals,  are  not 
regarded  as  being  within  the  control  of  the  police  power;  nor 
can  mere  private  property  be  taken  for  pnblic  uses  without 
making  to  the  owner  just  compensation;  yet  the  law  has 
always  required  the  citizen  to  so  use  his  property  as  not  unnec- 
essarily to  injure  another,  and  to  compel  the  observance  of 
that  rule,  even  private  property  may  be  brought  within  legis- 
lative control  to  that  extent.  But  where  property,  whether 
belonging  to  a  natural  person  or  to  a  corporation,  becomes 
*  affected  with  a  public  interest,  it  ceases  to  be  Juris  privati 
only.'  Where  a  party  devotes  his  property  to  a  public  use, 
the  community  at  large  acquire  such  a  qualified  interest  as  will 
subject  it  to   legislative  control  for   the  common   welfare. 

"  Accordingly,  the  property  of  railroads,  and  other  similar 
corporations  transacting  business  for  and  with  the  public,  has 
been  subjected  to  burdens  not  imposed  on  the  owners  of  mere 
private  interests.  The  distinctions  in  this  regard  have  been 
uniformly  observed.  It  is  for  this  reason  it  has  been  fre- 
quently held  that  railroad  corporations,  notwithstanding  no 
such  right  had  been  reserved  in  their  charters,  may  be  re- 
quired to  fence  their  track,  to  put  in  cattle-guards,  to  place 
upon  their  engines  a  bell,  and  to  do  many  other  things  for  the 
protection  of  life  and  property.    No  public  exigency  has  ever 
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made  it  necessary  to  impose  such  burdens  on  the  citizen  exer- 
cising no  functions  or  occupations  in  their  nature  public  or 
quoH  public.  Eailroad  companies  are  public  corporations,  in 
a  limited  sense,  although  the  right  of  way,  the  road-bed,  and 
the  track  thereon,  are  for  the  exclusive  use  of  the  owners, 
over  which  only  their  own  conveyances  are  propelled.  All 
others  are  excluded.  The  traflSc,  however,  on  railways,  bears 
no  analogy  to  our  notions  of  travel  on  an  ordinary  or  street 
highway.  The  uses  are  totally  different  and  even  inconsistent. 
The  one  is  exclusive  in  favor  of  the  owner,  and  the  other  is 
open  and  free  to  all. 

"  The  common  use  of  railroads  by  the  public  could  not  be 
otherwise  than  dangerous.  It  is  for  that  reason  their  use  is 
restricted  to  the  owner.  The  fact  railroad  corporations  are 
granted  exclusive  franchises  to  conduct  a  business  in  its  nature 
public,  must  subject  them  to  all  reasonable  control  to  secure 
the  public  safety  and  welfare.  It  is  now  the  settled  law,  that 
railroad  corporations  are  within  the  operation  of  all  reasona- 
ble police  regulations,  otherwise  there  would  be  no  security 
for  the  life  or  property  of  the  citizen  residing  in  the  vicinity.'' 

Of  the  power  of  the  legislature  or  any  municipal  council 
or  board  to  adopt  police  regulations  affecting  only  a  portion  of 
the  territory  over  which  such  body  has  authority,  there  seems 
to  be  no  doubt  in  this  State. 

Sub-section  46  of  Sec.  32  of  Chap.  24,  R.  S.,  authorizes  city 
councils  and  villages  to  license,  regulate  and  prohibit  the  sell- 
ing or  giving  away  of  any  intoxicating,  malt,  vinous;  mixed 
or  fermented  liquor. 

Sub-section  62  of  the  same  section  provides  that  the  city 
council,  for  the  purpose  of  guarding  against  the  calamities  of 
fire,  shall  have  power  to  prescribe  the  limits  within  which 
wooden  buildings  shall  not  be  erected  or  placed  or  repaired,  etc. 

Sub-section  81  of  the  same  section  authorizes  the  city  coun- 
cil to  direct  the  location  and  regulate  the  management  and 
construction  of  packing-houses,  renderies,  tallow-chandleries, 
bone  factories,  soap  factories,  and  tanneries,  within  the  limits 
of  the  city. 

Sub-section  82  authorizes  the  citv  council  to  direct  the 
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location,  and  regalate  the  nse  and  construction  of  breweries, 
distilleries,  livery  stables,  blacksmith  shops,  and  foundries 
within  the  limits  of  the  city  or  village. 

These  provisions  have  all  been  sustained  bj  numerous  decis- 
ions of  the  Supreme  Court  of  this  State,  which  it  would  be 
a  waste  of  space  for  me  to  quote. 

In  The  City  of  East  St.  Louis  v.  Wehrung,  46  111.  394,  the 
Supreme  Court  say : 

"But  an  ordinance  which  merely  discriminates  between 
different  localities  in  a  city,  according  to  the  advantages  they 
may  present  for  tl)e  business  for  which  license  is  sought,  leaving 
all  persons  at  equal  liberty  to  apply  for  license  in  whatever 
locality  they  think  proper,  and  making  no  distinction  between 
persons,  but  between  places  only,  is  open  to  no  objection.^' 

Mr.  Edwin  "Walker,  for  appellee. 

The  ordinance  is  void  because  it  discriminates  between  the 
two  competing  railway  lines,  and  indirectly  confers  upon  one, 
the  Chicago  and  North- Western,  the  advantage  of  permission 
to  make  quicker  time,  an  advantage  which  is  inestimable  from 
a  railroad's  point  of  view.  It  subjects  the  defendant  company 
to  this  great  disadvantage  without  any  reason  or  necessity. 

The  proof  shows  conclusively  that  while  for  a  short  dis- 
tance along  one  portion  of  the  Chicago  and  Evanston  line,  the 
southeastern  part  of  the  city  of  Lake  View  is  somewhat  more 
thickly  settled  than  it  is  along  the  Chicago  and  North-West- 
ern,  along  the  balance,  more  than  two-thirds  the  entire  dis- 
tance, it  is  far  less  thickly  settled  than  along  any  portion  of 
the  North- Western.  The  Nortli-Western  being  by  far  the 
oldest  road,  population  was  naturally  attracted  all  along  the 
line,  while  the  Chicago  and  Evanston  having  been  built 
recently,  passes  through  what  is  in  many  sections  farming 
land  and  very  sparsely  settled.  And  even  in  the  thickly 
populated  portion  of  the  city  the  evidence  does  not  show  such 
a  preponderance  of  public  travel  across  the  Chicago  and 
Evanston,  over  the  North- Western,  as  to  warrant  the  passage 
of  any  ordinance  embracing  only  the  territory  through  which 
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tlie  company  passes.  The  evidence  farther  shows  that  at  the 
crossings  most  frequented  are  gates  and  flagmen. 

It  will  be  noticed  from  testimony  of  plaintiff's  witnesses  as 
given  in  the  abstract,  that  in  all  instances  testified  to  and 
relied  npon  to  show  exceptional  preponderance  of  travel  over 
certain  crossings  of  the  defendant,  there  was  a  station  of 
defendant  company  in  the  immediate  vicinity,  which  occa- 
sioned the  ti'avel,  and  that  the  same  was  trne  near  stations  of 
the  Xorth- Western.  Otherwise  no  marked  difference  was 
proven  between  the  travel  over  the  crossings  of  the  Chicago 
and  Evanston,  and  the  travel  over  the  crossings  of  the  North- 
western. 

Ordinances,  as  well  as  statutes,  which  are  partial,  which 
directly  or  indirectly  confer  special  favor  or  advantages  on 
favored  parties  or  individnals,  and  which  are  nnjnst  and  un- 
reasonable, are  unconstitutional  and  void.  The  general  rule  is 
stated  by  Cooley,  Const.  Lim.,  398 : 

"  Equality  of  rights,  privileges  and  capacities  unquestion- 
ably should  be  the  aim  of  the  law;  and  if  special  privileges 
are  g-ranted,  or  special  burdens  or  restrictions  enjoined  in  any 
case,  it  must  be  presumed  that  the  legislature  designed  to 
depart  as  little  as  possible  from  this  fundamental  maxim  of 
government     *    *    * 

'^  Special  privileges  are  always  obnoxious,  and  discrimina- 
tions against  persons  or  classes  are  still  more  so,  and,  as  a  rule 
of  construction,  are  always  to  be  looked  upon  as  probably 
not  contemplated  or  designed." 

The  case  of  Tugman  v.  City  of  Chicago,  78  111.  405,  involved 
the  validity  of  an  ordinance  which  prohibited  the  operation 
of  any  slaughter  house  '*  within  the  territory  in  the  city  of 
Chicago,  bounded  as  follows,  to  wit :  Fullerton  avenue  on  the 
north.  Thirty-fifth  street  on  the  south.  Lake  Michigan  on  the 
east  and  Western  avenue  on  the  west" 

When  the  ordinance  was  passed  several  slaughter  houses 
were  in  operation  within  the  limits.  The  appellant,  Tugman, 
erected  and  operated  a  slaughter  house  after  the  passage  of 
the  ordinance.  The  validity  of  the  ordinance  was  contested 
on  the  grounds  that  it  was  unreasonable  and  oppressive.    Of 
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the  general  principles  involved  in  the  case  and  which  arc 
applicable  to  the  case  at  bar,  the  coart  say,  page  407: 

"Where  power  is  conferred  upon  the  legislative  department 
of  a  municipal  corporation  to  enact  by-laws  and  ordinances 
for  the  better  government  of  the  inhabitants  of  the  munici- 
pality, the  body  intrusted  with  that  power,  in  its  exercise,  can 
not  enact  ordinances  that  are  unreasonable,  oppressive,  or  such 
as  will  create  a  monopoly."  An  ordinance,  therefore,  which 
would  make  an  act  done  by  one  penal,  and  impose  no  penalty 
for  the  same  act  done,  under  like  circumstances,  upon  another, 
c6uld  not  be  sanctioned  or  sustained,  because  it  would  be 
imjust  and  unreasonable.  Dillon,  Manicip.  Corp.,  Sec.  256. 
And  the  ordinance  was  held  invalid  on  those  grounds. 

In  Sec.  253,  Dillon  on  Municip.  Corp.,  the  general  rule  is 
laid  down  that  all  ordinances  must  be  reasonable  and  consistent 
with  the  laws  and  policy  of  the  State;  and  in  Sec.  254,  that 
they  must  not  be  oppressive. 

Sec.  255  says:  "Courts  will  declare  void  ordinances  that 
are  oppressive  in  their  character." 

Sec.  256 :  "  Must  be  impartial,  fair  and  general.  As  it 
would  be  unreasonable  and  unjust  to  make,  under  the  same 
circumstances,  an  act  done  by  one  person  penal,  and  if  done 
by  another  not  so,  ordinances  which  have  this  effect  can  not 
be  sustained.  Special  and  unwarranted  discrimination,  or 
unjust  or  oppressive  interference  in  particular  cases,  is  not  to 
be  allowed.  The  powers  vested  in  municipal  corporations 
should,  so  far  as  practicable,  be  exercised  by  ordinances  gen- 
eral in  their  nature  and  impartial  in  their  administration." 

And  the  validity  of  an  ordinance  is  for  the  court,  and  not 
the  jury,  to  determine. 

Sec.  261 :  "  Validity  is  for  the  court,  and  not  the  jury, 
to  determine.  Whether  an  ordinance  be  reasonable  and  con- 
sistent with  the  law  or  not,  is  a  question  for  the  court,  and 
not  the  jury,  and  evidence  to  the  latter  on  this  subject  is 
inadmissible.  But  in  determining  this  question,  the  court 
will  have  regard  to  all  the  circumstances  of  the  particular 
city  or  corporation,  the  objects  to  be  attained,  and  tlie  neces- 
sity which  exists  for  the  ordinance.     Kegulations  proper  for  a 


First  District — ^October  Term,  1888.       87 


City  of  Lake  View  v.  Tate. 


largo  and  popalous  city  might  be  absurd  or  oppressive  in  a 
small  and  sparsely  populated  town,  or  in  the  country.  An 
unreasonable  by-law  is  void." 

In  T.  W.  &  W.  Ry.  Co.  v.  City  of  Jacksonville,  67  111.  37, 
an  ordinance  requiring  a  flagman  at  a  certain  crossing  was 
held  void  as  being  oppressive  and  unreasonable,  because 
unnecessary.  Speaking  of  such  regulations  and  ordinances 
the  court  on  page  40  says : 

"  But  such  regulations  must  be  what  they  purport  to  be, 
])oliee  regulations,  and  must  be  reasonable  where  applied  to 
corporations  or  individuals.  What  are  reasonable  regulations 
and  what  are  subjects  of  police  powers,  must  necessarily  be 
judicial  questions." 

The  court  said  that  the  facts  disclosed  by  the  record  showed 
no  necessity  for  a  flagman  at  that  crossing,  and  arrived  at  the 
conclusion  ^*  that  the  ordinance  under  which  it  was  sought  to 
compel  the  railroad  company  to  maintain  a  flagman  at  the 
point  designated  is  not  a  reasonable  requirement,  and  is  there- 
fore within  the  constitutional  limitations  on  the  exercise  of 
police  power." 

In  Meyers  v.  C,  it.  I.  &  P.  Ry.,  57  Iowa,  665,  the  court 
lield  an  ordinance  limiting  speed  of  railway  to  four  miles  an 
hour  void  as  unreasonable.  ^^  Under  the  ordinance  in  question 
in  this  case,  it  would  take  three-quarters  of  an  hour,  after 
leaving  the  corporate  limits  of  Council  Bluffs,  to  pass  over 
three  miles  of  railroad,  through  agricultural  lands  fenced  on 
both  sides,  and  reach  the  inhabited  portion  of  the  city ;  and  it 
would  take  over  one  hour  and  a  quarter  to  reach  the  terminus 
of  the  railroad  at  the  Union  Pacifio  depot.  One  of  the 
objects  of  a  railroad  is  to  secure  quick  titinsportation  for 
freight  and  passengers.  The  ordinance  in  question  not  only 
places  an  unreasonable  restriction  upon  the  railways  them- 
selves, but  it  unreasonably  and  unnecessarily  impedes  the 
whole  traveling  public.  No  necessity  has  been  shown  and 
none  certainly  exists,  for  limiting  railways  to  a  speed  of  four 
miles  an  hour  for  three  miles  before  they  enter  the  inhabited 
portion  of  a  city  and  while  passing  through  agricultural  lands 
fenced  on  both  sides.    If  all  the  cities  situated  along  the  line 
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of  the  defendant's  railroad  between  Council  Bluffs  and  Chi- 
cago should  enact  a  like  ordinance  it  is  apparent  that  the  time 
between  tlie  two  cities  would  be  greatly  increased.  The  ordi- 
nance acts  as  a  restraint  upon  commerce,  and,  in  our  opinion, 
ought  not  to  be  sustained.  The  court  did  not  err  in  refusing 
to  hold  the  defendant  liable  for  a  violation  o£  it." 

The  evidence  in  the  case  at  biir  has  shown  that  the  north- 
ern portion  of  Lake  View  through  which  the  defendant's  line 
passes  is  an  unsettled  country  and  no  possible  necessity  exists 
for  limiting  speed  of  trains  there. 

MoRAN,  J.  This  was  an  action  brought  to  recover  a  pen- 
alty against  appellee,  who  was  an  engineer  in  the  employ  of 
the  Chicago  &  Evanston  Ry.  Co.,  for  running  an  engine  and 
train  of  cars  through  the  city  of  Lake  View  at  a  rate  of  speed 
forbidden  by  the  ordinance  of  said  city.  On  the  trial  in  the 
Criminal  Court  the  finding  of  the  court  was  not  guilty,  and 
the  city  brings  the  appeal.  The  question  presented,  is  the 
validity  of  the  ordinance  alleged  to  have  been  violated. 

The  city  of  Lake  View  extends  along  Lake  Michigan  north, 
for  a  distance  of  five  miles  from  FuUerton  avenue  (which 
divides  it  from  Chicago)  to  the  line  of  the  town  of  Evanston, 
and  is  bounded  on  the  west  by  Western  avenue.  Ashland 
avenue,  running  north  and  south  through  Lake  View,  divides 
the  territory  comprising  said  city  into  two  nearly  equal  parts. 
Two  com ;)e ting  railroads  run  north  and  south  through  said 
Lake  View,  the  C.  &  N.  W.  west  of,  and  C.  &  E.  east  of 
Ashland  avenue,  both  roads  nearly  parallel  with  said  street, 
which  is  about  midway  between  them. 

The  common  council  of  tlie  city  of  Lake  View  by  ordi- 
nance divided  the  territory  comprising  the  city  into  two 
railroad  districts,  the  boundary  line  between  said  two  districts 
being  Ashland  avenue,  and  each  district  being  live  miles  long 
from  north  to  south  and  about  one  mile  wide.  The  ordinance 
provides  that  no  railroad  train,  locomotive  or  engine,  or  car 
used  for  the  transportation  of  passengers,  shall  be  run  through 
or  within  the  limits  of  the  *^  East  Kailroad  District "  as  de- 
scribed, at  a  greater  rate  of  speed  than  ten  miles  per  hour,  and 
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repeals  ordinances  which  had  theretofore  been  in  force,  which 
were  general  in  their  provisions,  and  regulated  the  speed  of 
trains  alike  upon  all  railroads  running  throngh  the  city.  The 
effect  of  this  legislation  was  to  regulate  the  speed  of  the  C.& 
E.  trains  down  to  ten  miles  an  hour,  and  leave  tlie  C.  &  N.  W. 
trains  to  run  at  any  rate  of  speed  the  operators  of  said  road 
saw  fit  to  adopt  The  evidence  shows  that  both  railroads 
cross  the  streets  of  Lake  Yiew  on  a  level  with  the  surface  of 
such  streets,  and  that  all  things  considered,  by  the  operation 
of  the  roads  at  an  equal  speed  of  trains,  about  as  much  in- 
convenience and  danger  will  be  caused  by  the  one  road  as  by 
the  other,  to  residents  of  Lake  View  and  the  general  public. 

There  can  be  no  question  as  to  the  power  of  the  common 
council  of  this  municipality  to  regulate  by  ordinance  the 
S|)eed  of  trains  upon  railroads  running  through  the  territory 
over  which  it  has  control  for  the  safety  of  the  public,  but 
such  regulating  ordinance  must  be  reasonable  and  consistent 
with  the  laws  and  policy  of  the  State,  and  must  not  be  oppress- 
ive, unequal,  or  unjust,  or  partial  and  discriminating  in  its 
operation.     Dillon  on  Mnnic.  Corp.,  Sees.  253-61. 

The  question  of  whether  the  ordinance  is  a  just  and 
reasonable  exercise  of  tlie  power  reposed  in  the  council  or 
not,  is  a  question  of  law  to  be  determined  by  the  court,  upon 
consideration  of  all  the  circumstances,  and  if  the  ordinance 
tends  to  create  a  monopoly  or  makes  an  act  done  by  one,  penal, 
and  imposes  no  penalty  upon  another  for  the  same  act  done 
under  like  circumstances,  it  can  not  be  sanctioned  or  sustained, 
because  it  is  unjust  and  unreasonable.  Tugman  v.  City  of 
Chicago,  78  111.  407. 

On  considei'ation  of  the  circumstances  in  this  record,  we  are 
of  opinion  that  the  ordinance  in  question  is  obnoxious  to  the 
objection  that  it  attempts  unjustly  and  oppressively  to  discrim- 
inate against  the  C.  &  £.  road,  and  in  favor  of  its  competitor 
in  business. 

No  reason — at  least  no  reason  which  is  in  our  opinion  at 
all  sufficient — ^appears  for  dividing  the  territory  as  is  done 
by  this  ordinance,  into  two  districts,  and  regulating  the  speed 
of  trains  in  one  of  said  districts  only. 
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If  the  population  in  said  district  was  dense,  and  in  tlie  other 
district  sparse,  a  different  qncstion  would  be  presented. 
Whatever  the  motive  which  dictated  the  lefirislation,  the  ordi- 
nance  is  one  which  can  not  receive  the  approval  of  this  court, 
and  the  judgment  of  the  Criminal  Court  will  therefore  be 
affirmed.  T.  W.  &  W.  Ry.  v.  City  of  Jacksonville,  67  III.  37; 
Meyers  V.  C.  R.  I.  &  P.  Ry.,  57  la.  555;  Cooley,  Const.  Lim., 
393;  Yeck  Wo  v.  Hopkins,  118  U.  S.  356. 

Judgment  affirmed. 


The    Callender    Insulating  &  Waterproofing 

Company 

V. 

Alpheus  C.  Badger. 

Negotiable  In 8trument9^Note — Guaranty. 

In  an  action  against  the  frnarantor  of  a  promiwory  note,  the  connidera- 
tion  thereof  being  certain  wire  involved  in  another  snit,  lately  decided 
herein,  this  court  declines  to  interfere  with  judgment  for  the  defendant. 

[Opinion  filed  April  24, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KicHABD  W.  Clifford,  Judge,  presiding. 

Messrs.  Adams  &  Hamilton,  for  appellanti 

Messrs.  Gregory,  Booth  &  Harlan,  for  appellee. 

Gary,  J.  This  is  a  snit  by  the  appellant  against  the 
appellee,  as  guarantor  of  a  promissory  note  made  by  Sheridan 
S.  Badger  to  the  appellant,  the  consideration  of  which  was 
some  of  the  wire  that  was  the  subject  of  the  litigation  in  the 
suit  of  this  appellant  against  Sheridan  S.  Badger,  lately 
decided  here. 
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It  is  conceded  that  this  case  is  governed  by  that,  but  there 
lias  been  some  delay,  for  the  purpose  of  permitting  that  case 
to  be  reviewed  by  the  Supreme  Court,  if  the  appellant  would 
take  it  there. 

As  that  course  has  not  been  taken  the  judgment  in  thiscase 
is  aflirmed. 

Judgifnent  affirmed. 


George  D.  Barrett  and  Edward  J.  Whitehead, 

Impleaded,  etc.,  I  ^ — gji 

V.  1i97b    8871 

Beoina  Lingle. 

Appeal — Bond — Aciianqf  Debt  on — Forcible  Detainer — Pleading. 

In  an  action  of  debt  npon  a  bond  executed  on  an  appeal  taken  from  a 
jadcrinent  in  behalf  of  plaintiff  in  an  action  of  forcible  detainer,  a  condition 
thereof  being  that  certain  rent  then  or  to  be  due  should  be  paid  in  case  the 
juilgment  was  affirmed  or  the  appeal  dismissed,  this  court  holds  that  evi- 
dence as  to  the  rental  value  of  the  premises  in  question  was  admissible  not- 
withstanding the  ab<(ence  from  the  declaration  of  an  averment  of  detention 
by  defendant,  the  same  being  supplied  by  the  plea  of  payment  on  his  part, 
the  evidence  showing  his  possession  at  the  time  in  question* 

[Opinion  filed  May  8,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County  ;  the 
Hun.  Joseph  E.  Gaby,  Judge,  presiding. 

Messrs.  Whitehead  &  Pickard,  for  appellants. 

Messrs.  Thomas  Dent  and  R  P.  Blanohabd,  for  appellee. 

Garnett,  p.  J.  Appellee  sued  appellants  and  Abel  Hous- 
inger  in  an  action  of  debt  upon  an  appeal  bond  executed  to 
appellee  by  defendants  on  an  appeal  taken  by  Housinger  from 
a  judgment  in  forcible  detainer.  The  condition  of  the  bond 
nvas  that  Housinger  should  prosecute  his  appeal  with  effect, 
and  pay  all  rent  then  due  or  that  might  become  due  before 
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the  termination  of  the  suit,  and  all  damages  and  loss  that  the 
plaintiff  might  sustain  by  reason  of  the  withholding  of  the 
premises,  and  bj  reason  of  any  injury  done  thereto  during 
such  withholding,  together  with  all  costs  until  the  restitution 
of  possession  to  the  plaintiff,  in  case  the  judgment  should  be 
affirmed  or  the  appeal  dismissed. 

The  declaration  alleges  in  due  form  that  on  the  trial  of  the 
appeal,  the  plaintiff  had  judgment  of  restitution  and  for  costs, 
but  that  Housinger  has  not  paid  the  rent  that  became  due  be- 
fore the  final  termination  of  the  suit,  or  the  damages  or  loss 
which  the  plaintiff  sustained  by  reason  of  the  withholding  of 
the  premises,  and  of  the  injury  thereto  during  such  withhold- 
ing, or  the  costs.  Evidence  was  offered  on  the  trial  to  prove 
the  rental  value  of  the  premises.  Defendants  objected  thereto 
on  the  ground  that  there  was  no  averment  in  the  declara- 
tion of  detention  of  the  premises  by  Housinger.  The  objec- 
tion was  overruled  and  we  think  properly.  The  allegation 
omitted  in  the  declaration  was  supplied  by  the  plea  of  pay- 
ment, which  impliedly  admitted  the  withholding  by  Hous- 
inger.    1  Chitty  on  Pleadings,  671. 

The  evidence  proved  that  Housinger  was  in  possession  of 
the  premises  during  the  time  in  question.  The  presumption 
is  his  possession  was  of  the  same  character  as  it  was  at  the 
time  of  tlie  judgment  of  restitution.  There  is  no  rale  which 
warrants  the  hypothesis  that  during  that  time  he  was  in  by 
some  agreement  with  the  plaintiff  made  subsequently  to  the 
giving  of  the  appeal  bond.     The  judgment  is  affirmed. 

Jvdgment  afflrmecL 

Gast,  J.,  took  no  part  in  this  case. 


8S     98 

i9_J5?  Anna  Schmidt 

V. 

Michael  Bauer  et  al. 

Practice — Judgment  h}f    Confession^ Entry    ofj   in    Term    Time— In 
Vueation— Warrant  qf  Attorney— Writ  of  Error— Bill  of  Exceptions, 
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1.  When  a  judgment  by  confe<«ion  is  entered  in  vacition  before  the 
clerk,  the  warrant  of  attorney  becomes  a  part  of  the  record  by  being  filcni, 
and  no  bill  of  exceptions  is  necessary. 

2.  When  the  jadgrm  nt  is  entered  in  term  time,  it  becomes  a  part  of  the 
record  only  by  bein^  made  so  by  such  bill. 

3.  When  the  absence  of  a  bill  of  exception**  precludes  this  conrt  from 
knowing  what  evidence  was  introdaced  in  a  given  caiie.  it  will  prp«nme 
that  it  warranted  the  judgment  which  is  shown  by  the  record  to  be  valid  on 
its  face. 

[Opinion  filed  May  8,  1889.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon* 
Joseph  £.  Gary,  Judge,  presiding. 

Mr.  N.  M.  Plotke,  for  plaintiff  in  error. 

Mr.  Francis  Lagkner,  for  defendants  in  error. 

MoRAN,  J.  This  writ  of  error  brings  up  the  record  of  a 
jud^pnent  entered  in  term  by  confession  upon  a  warrant  of 
attorney.  It  is  contended  that  the  warrant  of  attorney  was 
joint,  and  did  not  authorize  the  confession  of  judgment  against 
the  plaintiff  in  error  alone,  and  that  the  note  introduced  in 
evidence  was  not  the  same  as  the  one  declared  on. 

There  is  no  bill  of  exceptions,  and  we  have  no  means  of 
knowing  what  evidence  was  introduced,  but  must  presume 
that  the  evidence  warranted  the  judgment  which  is  shown  by 
the  record,  and  which  is  valid  on  its  face.  There  is  a  copy 
of  a  note  and  warrant  of  attorney  coi)ied  into  the  transcript 
but  we  can  not  regard  it  as  in  the  case,  because  not  made  a 
part  of  the  record  by  the  bill  of  exceptions.  "When  a  judg- 
ment by  confession  is  entered  in  vacation  before  the  clerk,  the 
warrant  of  attorney  becomes  a  part  of  the  record  by  being 
filed,  and  no  bill  of  exceptions  is  necessary;  but  when  the 
judgment  is  entered  in  term  time,  it  will  become  a  part  of 
the  record  only  by  being  made  so  by  a  bill  of  exceptions. 
Waterman  v.  Caton,  55  111.  94.  There  is  nothing  before  us 
which  affects  the  validity  of  the  judgment,  and  the  same  will 
therefore  be  affirmed.  Judgment  affirmed. 

Gary,  J.,  takes  no  part  in  deciding  this  case  in  this  conrt. 
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The  Chicago  City  Railway  Company 

V. 

Fanny  Yancey. 

Master  and  S errant — Street  Railway  Company — Conductor — KegJi- 
gence  of— Premature  Starting  of  Car — Personal  Injuries — Damages-^ 
Evidence — In  struetion  s. 

One  suffering:  from  a  personal  injury  caused  by  the  negligence  of  another 
is  entitled  to  damages  up  to  the  time  of  trial  Fhouid  the  effects  then^of 
continue  so  long,  and  thereafter,  when  the  same  are  "  imminent  and 
sufficiently  certain.*' 

[Opinion  filed  May  8, 1889.] 

In  error  to  the  Superior  Court  of  Cook  County  ;  the  Hon. 
GwYNN  Garnett,  Judge,  presiding. 

Mr.  C.  M.  Hardy,  for  plaintiff  in  error. 

Messrs.  Allan  C.  Stobt  and  Lot? is  Washington,  for  de- 
fendant in  error. 

Gary,  J.  There  is  no  merit  in  this  application  to  have  the 
proceedings  in  the  Superior  Court  reviewed. 

The  only  testimony  as  to  the  accident  was  on  the  part  of 
the  defendant  in  error,  plaintiff  in  the  Superior  Court  She 
testified  and  was  corroborated,  that,  being  a  passenger  on  a 
car  of  the  company,  she  attempted  to  alight  from  it,  when 
the  car  had  been  stopped  for  that  purpose,  and  while  she  was 
partly  off,  the  car  was  started  by  the  conductor,  and  she  was 
thrown  to  the  ground  and  hurt.  On  this  evidence  the  brief 
consists  of  abuse  of  the  witness,  and  a  discussion  on  natural 
philosophy  as  to  where  would  be  the  center  of  gravity  of  a 
woman  alighting  from  a  car. 

The  company  on  the  trial  admitted  that  the  car  was  run  by 
them,  and  yet  the  brief  now  says  there  is  no  proof  of  it  The 
criticism  upon  an  instruction  that  the  word  "  negligently  "  or 
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"carelessly  "  is  omitted  where  it  shonld  have  been  inserted, 
with  referehce  to  the  act  of  the  conductor  in  starting  the  car 
while  she  was  getting  off,  is  abstractly  just.  But  that  omis- 
sion is  ntterly  immaterial  as  to  the  merits  of  the  case. 

It  is  claimed  that  the  jury  should  have  been  told  that  the 
defendant  in  error  could  have  no  damages  except  for  injuries 
sustained  before  the  suit  was  commenced.  There  was  tes- 
timony as  to  permanent  injury,  and  "the  actual  effects 
down  to  the  time  of  the  trial,  are  provable;  and  whether 
those  that  may  ensue  later  may  be  taken  into  account,  will 
depend  whether  they  are  imminent  and  sufficiently  certain." 
1  Sutherland  on  Damages,  IbT.     The  judgment  is  affirmed. 

Judgineftit  affirmed. 


George  W,  Dumond 

V. 

Merchants  National  Bank. 

Bank9— Deposits — Application  qf— -Private  Funds — Privity. 

One  bank  is  not  liable  to  an  individual  for  money  delivered  to  it  by  a 
second  bank,  accompanied  by  a  deposit  ticket  directing  that  the  same  be 
placed  to  the  credit  of  a  third  bank,  in  the  absence  of  notice  that  the  funds 
in  question  belonged  to  such  person. 

[Opinion  filed  May  8,  1889.] 

Appbal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding. 

MesBTB.  Peckham  &  Bbown,  for  appellant. 

We  assert  that  as  this  money  was  the  plaintiff's,  as  it  was  de- 
posited with  the  Merchants  National  Bank  for  the  credit  of  the 
Exchange  Bank  of  Earlville,  as  it  was  by  the  Exchange  Bank 
of  Earlville  admitted  to  be  plaintiff's  and  ordered  turned  over 
to  him,  and  as  it  does  not  appear  that,  upon  the  faith  of   the 
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deix>8it  to  the  credit  of  8a:d  Exchange  Bank  and  before  notice 
of  the  plaintiff's  rights,  the  Merchants  National  Bank  had 
made  any  disbursements  for  said  Exchange  Bank  or  altered 
its  position  with  relation  to  said  Exchange  Bank  at  all,  the 
plaintiff  can  recover. 

We  are  ready  to  admit  that  as  to  any  disbarsements  for  the 
Exchange  Bank  made  in  good  faith  by  the  Merchants  Bank, 
on  the  credit  of  the  deposit  to  the  account  of  said  Exchange 
Bank,  the  Merchants  National  Bank  would  be  protected. 
But  this  protection  would  not  extend  to  a  mere  appropriation 
of  the  money  to  an  antecedent  existing  debt  of  the  Exchange 
Bank  to  it,' either  before  or  after  the  notice,  and  much  less 
can  the  Merchants  National  Bank  defend  itself  from  the 
plaintiff's  claim  without  even  pretending  to  show  any  dispo- 
sition of  the  money,  after  it  was  deposited  with  it. 

We  cite  Van  Alen  v.  American  National  Bank,  52  N.  Y. 
1;  Penncll  v.  Dcffell,  4  De  Gex,  M.  &  G.;  Broderick  v.  Wal- 
tham  Savings  Bank,  109  Mass.  149;  Merrill  v.  Bk.  of  Norfolk, 
19  Pickering,  32;  Burtnett  v.  First  National  Bank  of  Corunna, 
38  Michigan,  030;  Central  Nat  Bank  v.  Conn.  Mutual  Life 
Ins.  Co.,  104  U.  S.  54;  Solomon  v.  Nicholas,  113  111.  351-7. 

In  Yan  Alen  v.  Am.  Nat.  Bank,  where  the  court  cites  with 
approbation  Pennell  v.  Deffell,  tiie  New  York  Court  of 
Appeals  lays  down  the  rule  that  money  deposited  in  his  own 
name  by  A,  which  belongs  to  B,  the  deposit  being  intended 
for  the  benefit  of  B,  is  B's  money,  and  not  A's,  (in  the  case  at 
bar,  the  money  of  Dumond,  and  not  that  of  the  Exchange 
Bank)  although  the  bank  had  no  notice  that  it  was  not  an 
ordinary  deposit  made  by  A,  and  B  can  enforce  payment  to 
himself,  if  the  bank  has  given  nothing  on  the  faith  of  the 
de})Osit.     Says  the  court  in  this  case: 

"  The  title  of  the  plaintiff  does  not  depend  on  whether  the 
bank  knew  he  had  a  title  or  not;  that  rested  upon  other 
facts.  A  notice  to  the  bank  might  have  prevented  any  trans- 
fer or  the  creation  of  a  lien  by  tlie  depositor,  or  prevented 
the  bank  from  taking  or  acquiring  such  lien  in  good  faith, 
but  could  not  otherwise  be  necessary  or  important" 

In  Broderick  v.  Waltham  Savings  Bank  the  plaintiff,  to 
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avoid  attachment,  deposited  Lis  money  in  the  name  of  Ellen 
Whalen.  It  was  held  that  he  could  recover  the  balance  re- 
maining to  tlie  credit  of  the  account,  though  Ellen  Whalen 
refased  to  authorize  payment  to  him. 

In  Merrill  v.  Tlie  Bank  of  Norfolk,  the  court  say — treat- 
ing of  the  right  of  the  plaintiff  in  the  case  of  a  similar  deposit 
totliis,  to  recover: 

"The  plaintiff  may  follow  the  property,  however  it  may 
change  form  or  in  whosesoever  hands  it  may  be  found,  until 
his  rights  be  divested  by  his  own  act  or  authority." 

In  Burtnett  v.  The  First  National  Bank  of  Corunna,  one 
Raynale,  who  was  agent  for  one  Bartnett,  deposited  money  of 
Bnrtnett's,  without  his  knowledge,  in  the  defendant  bank.  The 
bank  did  not  know  but  that  it  was  Baynale's  own  money,  and 
after  Baynale's  death  proceeded  to  appropriate  the  balance  of 
it  (a  small  portion  having  been  checked  out  by  Itaynale  in  his 
lifetime),  to  an  antecedent  debt  owed  by  Haynale  to  it  Suit 
was  brought  by  Burtnett's  administrator  (Burtnett  also  having 
died)  for  the  balance  thus  appropriated,  no  recovery  being 
claimed  of  the  amount  wliich  Eaynale  had  checked  out 
The  court  say :  "  If  decedent  owned  the  proceeds  of  the 
bond  *  *  *  when  Baynale  made  the  deposit,  the  mere 
fact  (if  it  is  a  fact)  that  the  bank  officers  were  ignorant  of  such 
ownership,  or  the  mere  fact  of  their  formal  transfer  on  the 
bank  books  of  such  proceeds  to  satisfy  the  debt  doe  to  the 
bank  from  Baynale  (if  there  was  such  a  debt),  or  both  facts 
together,  could  not  extinguish  Bartnett's  right  to  recov- 
ery as  to  the  fund  left  in  the  bank,  if  capable  of  being  traced. 
Had  it  been  actually  shown  that  Baynale  actually  participated 
in  and  assented  to  the  appropriation  attempted  by  the  bank, 
the  latter  being  ignorant  and  without  any  reasonable  notice  of 
decedent's  rights,  there  might  be  room  for  other  considera- 
tions. But  we  are  not  aware  of  any  principle  which  will 
enable  a  depository  who  has  received  from  a  trustee  or  agent 
a  fund  belonging  in  fact  to  the  principal  or  beneficiary,  to 
appropriate  it  by  his  sole  act  to  his  own  debt  held  against  the 
trustee  or  ageut,  and  thereupon  to  insist  that  his  want  of 
knowledge  of  the  true  ownership  is  sufficient  to  guard  such 
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inequitable  appropriation  and  bar  the  real  owner  from  pursu- 
ing the  fund.  On  tlie  contrary,  the  doctrine  is  well  settled 
that  the  beneficiary  or  principal  may  in  such  cases  follow  and 
claim  his  own." 

In  all  of  the  cases  we  have  cited,  the  general  principle  for 
which  we  contend  has  been  recognized,  and  a  great  number  of 
others  might  be  adduced  for  its  support. 

Mr.  E.  A.  Otis,  for  appellee. 

The  counsel  for  the  appellant  concede  at  the  outset  that 
every  point  which  is  relied  upon  as  ground  of  revei*8al,  has 
been  passed  upon  adversely  in  Drovers  National  Bank  v. 
O'Hare,  119  111.  346,  after  full  hearing  by  the  Supreme  Court 
of  Illinois,  whoBC  decision  upon  a  state  of  facts  conceded  to 
be  identical,  this  court  is  asked  to  reverse. 

The  relation  between  a  bank  and  its  customer  is  simply  that 
of  debtor  and  creditor.     1  Morse  on  Banking,  3d  Ed.,  Sec.  298. 

In  Addison  on  Contracts,  Vol.  1,  *p.  371,  8th  Ed.,  the  doc- 
trine is  laid  down  as  follows :  ^'  In  a  banking  account  of  the 
ordinary  kind  between  a  banker  and  hie  customers,  it  is  not 
competent  to  any  third  person  to  interpose  and  say  that  the 
customer  was  his  agent,  and  that  the  banker  ha^  contracted 
with  such  third  party  through  the  medium  of  such  customer, 
his  agent.  All  checks  and  money  paid  into  the  bank  by  the 
customer  are,  as  between  the  banker  and  the  customer,  tlie 
checks  and  money  of  the  customer,  whoever  may  be  the  real 
owner  of  them.  If  the  owner  of  the  cash  allows  his  agent 
to  deal  with  it  as  his  own,  and  pay  it  into  the  bank  in  his  own 
name,  he  has  no  power  over  it  after  it  has  reached  the  banker^s 
hands. 

In  School  Trustees  v.  Kirwin,  25  111.  76,  the  court  in  a  simi- 
lar case  use  the  following  language : 

"An  important  inquiry  of  a  court  of  equity  is,  whether 
property,  bound  by  a  trust,  has  come  into  the  hands  of  persons 
who  are  either  bound  to  execute  the  trust  or  to  preserve  the 
property  for  the  persons  entitled  to  it  If  the  cases  on  this 
subject  are  adverted  to,  it  will  be  found  that  trusts  are  en- 
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forced,  not  only  against  tlio8o  persons  who  are  rightfully  pos- 
sessed of  trust  property,  as  trustees,  but  also  against  all  per- 
sons who  come  into  possession  of  the  property  bound  by  the 
trust,  with  notice  of  the  trust ;  and  whoever  so  comes  into 
possession,  is  considered  as  bound  with  respect  to  that  special 
property,  to  the  execution  of  the  trust. 

'*  This  court  held  this  doctrine  in  the  case  of  Norton  et  al.  v. 
Hixon,  post, 

"  It  is  not  necessary,  if  the  trusts  be  moneys,  that  the  partic- 
ular coin  or  kind  of  money,  or  the  individual  pieces,  shall  be 
identified,  in  order  to  pursue  it,  but  its  identity  as  a  fund  must 
be  preserved  so  that  it  can  be  distinguished  from  all  other 
money.  *  *  *  Tlie  means  of  ascertaining  the  identity  of 
this  fund  having  failed,  by  the  money  having  been  mixed  and 
confounded  in  a  general  mass  of  property  of  the  bank,  of  the 
same  description,  the  right  to  pursue  it  must  also  fail." 

The  same  doctrine  is  held  in  Otis  v.  Qross,  96  111.  612; 
Phoenix  Bank  v.  Kisley,  111  U.S.  125;  Marine  Bank  v.  Eush- 
more,  28  111.  463. 

These  authorities  establish  the  position  that  the  Merchants 
National  Bank  was  not  liable  to  the  plaintiff  in  this  case,  en- 
tirely independent  of  the  decision  of  the  Supreme  Court  in 
Drovers  Bank  v.  O'Hare.  In  any  event,  the  trust  fund  could 
only  be  followed  in  equity,  when  the  rights  of  all  parties  can 
be  protected.  The  fact  that  the  Earlville  Bank,  two  days 
after  its  failure,  while  its  assets  were  in  the  hands  of  a  third 
person,  presumably  a  trustee  for  its  creditors,  attempted  to 
turn  this  deposit  into  a  trust  fund,  cuts  no  figure  in  the  case. 
It  was  apparently  one  of  the  common  devices  by  which  an 
insolvent  debtor  attempts  to  give  priority  to  a  favored  cred- 
itor. The  creditors  of  the  Earlville  Bank  had  the  right  to  be 
consulted,  and  the  Merchants  National  Bank  had  no  right  to 
give  up  this  money  without  their  consent  Whenever  it  is 
called  upon  to  show  the  disposition  made  of  tliis  money,  its 
answer  will  be  satisfactory  and  sufficient,  but  the  plaintiff  has 
never  placed  himself  in  a  position  to  require  it.  The  plaint- 
iff's remedy,  by  snit  against  the  Stock  Yards  Bank  direct, 
was  plainly  pointed  out  to  him  by  the  decision  of  the  Supreme 
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Conrt  in  the  Drovers  Bank  case,  and  the  records  of  this  court, 
in  that  "  other  case,"  vaguely  referred  to  bj  counsel  in  their 
brief,  show  that  he  promptly  availed  himself  of  it.  The  fact 
that  this  ap()eal  is  prosecuted  by  counsel  for  the  Stock  Yards 
Bank,  indicates  very  clearly  that  it  is  the  real  party  of  record, 
masquerading  under  the  plaiutifiTs  name. 

MoRAN,  J.  On  December  18,  1884,  the  firm  of  Ed  Brown 
&  Tipton  deposited  in  the  Union  Stock  Yards  National  Bank 
$1,182.30,  with  a  deposit  ticket  as  follows:  "  Deposited  with 
Merchants  National  Bank  of  Chicago,  Illinois,  to  the  credit 
of  Exchange  Bank,  Earlville,  Illinois,  by  Ed  Brown  &  Tipton 
for  the  use  of  George  W.  Dumond,  $1,182.30. 

''  Date  December  18,  1884." 

On  the  same  day  the  Union  Stock  Yards  National  Bank 
delivered  to  the  Merchants  National  a  check  for  a  large  sum, 
which  was  paid  through  the  clearing  house  on  December 
«20th.  This  check  was  accompanied  by  the  deposit  ticket, 
which  showed  that  $1,182.30  of  the  sum  included  in  the  check 
was  for  account  of  the  Exchange  National  Bank,  Earlville, 
III.,  but  it  was  not  stated  that  it  was  for  the  use  of  appellant. 
On  December  20th,  appellant  presented  to  the  Merchants 
National  Bank  the  following  letter  from  the  Exchange  Bank 
of  Earlville: 

"ExoHANGB  Bank,  ) 

William  Wilson  &  Co.,  j 

Eaklville,  III.,  Dec.  SO,  188-. 

JoHK  0.  Nblly,  Esq.,  Cashier. 

Dear  Sir: — Deposit  of  eleven  hundred  and  eighty-two 
and  30-100  dollars  by  Stock  Yards  National  for  use  of  Q. 
W.  Dumond,  we  can  not  receive,  as  we  had  closed  our  doors 
before  it  reached  you.  You  will  therefore  deliver  to  him  the 
amount,  his  signature  is  here  (G.  W.  Dumond),  or  to  his  order. 

Respectfully  yours, 

William  Wilson  &  Co." 

The  Merchants  National  Bank  refused  to  pay  the  amount 
to  Dumond,  and  this  action  is  brought  to  recover  it,  as  money 
had  and  received  by  the  bank  which  belongs  to  Dumond,  and 
which  the  bank  ought  not  to  retain. 
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The  same  circumstances  that  have  occarred  in  this  case  with 
reference  to  appellant's  money,  existed  in  Drovers  National 
Bank  v.  0*Hare,  119  III.  646,  as  regarded  the  money  of  O'Hare. 
The  Northwestern  National  Bank  held  the  same  position  in 
relation  to  O^Hare  in  that  transaction  that  appellee  does  to 
appellant  in  this  one.  In  answer  to  the  contention  of  coansel 
in  that  case,  that  the  action  should  have  been  brought  against 
the  Northwestern  National  Bank,  the  Supreme  Court  gave  the 
following  expression : 

"  We  are  of  opinion  the  suit  was  properly  brought  The 
Northwestern  National  Bank  had  no  notice  whatever  that  the 
check  of  appellant  represented  money  belonging  to  appellee, 
or  that  appellee  was  in  any  wise  interested  therein.  It  never 
consented  to  become  his  debtor,  or  to  become  the  depositor 
of  funds  for  his  use,  and  received  the  money  without  notice 
that  it  was  charged  with  such  use.  The  check  purported  to 
transfer  to  the  Northwestern  National  Bank,  funds  of  the 
Henry  Bunk,  going  to  general  account  to  the  credit  of  the 
Ilenry  Bank  by  the  Northwestern  National  Bank.  There  was 
no  privity  of  contract  between  the  Northwestern  National 
Bank  and  appellee.  The  transfer  was  made  to  that  bank 
without  his  authority  or  consent^  nor  did  the  Northwestern 
National  Bank  consent  to  act  as  trustee  in  respect  of  this 
money,  for  its  ti*ansmission  to  the  Henry  Bank,  for  his  nse. 
No  action  would  lie  by  appellee  to  recover  of  the  Northwest- 
ern National  Bank." 

Counsel  for  appellant  in  this  case  contended  that  the  qucs- 
tion  before  the  Supreme  Court  in  the  case  in  which  the  lan- 
guage qnoted  was  used,  was  the  liability  of  the  Drovers  Na- 
tional Bank,  and  not  that  of  the  Northwestern;  and  that  what 
was  said  in  the  opinion  on  the  latter  question  was  merely 
dtctunif  and  ought  not  to  control  this  court  on  tlie  question  as 
now  directly  presented,  and  counsel  have  cited  a  number  of 
cases  which  appear  to  give  substantial  and  authoritative  sup- 
port to  tlieir  contention  that  appellee  is  liable  to  appellant  in 
an  action  for  money  had  and  received  under  the  facts  of  this 
case.  It  may  be  that  Drovers  Bank  v.  O'Hare  could  have 
been    decided    without    reference    to  the   liability   of   the 
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Korthwestcrn  National  Bank,  but  the  question  was  made  in 
the  briefs  of  counse],  and  received  attention  and  consideration 
from  the  court,  and  whatever  mi^Iit  be  our  view  on  the  au- 
thorities, if  the  question  was  clearly  open  to  us,  we  do  not  feel 
at  liberty  to  disregard  the  clear  expression  of  the  Supreme 
Court,  given  advisedly  on  a  question  made  in  argument, 
though  not  necessary  to  the  decision,  as  we  miglit  do  in  a 
ease  where  the  expression  was  inadvertent  and  uncalled  for. 
We  prefer  to  govern  the  action  of  this  court  by  tlie  opinion 
of  the  Supreme  Court  as  expressed,  and  leave  counsel  to  urge 
in  that  court  the  arguments  which  support  their  client's  right 
to  recover  notwithstanding  Drovers  National  Bank  v.  O'Hare. 
The  judgment  of  the  Supreme  Court  will  be  affirmed. 

Judgment  affirmed* 
Gary,  J.,  takes  no  part  in  deciding  this  case. 


iS.  vJ?  The  Union  Stock  Yards  National  Bank 

V. 

George  W.  Dumond, 

Bfinles — Deposits — Acceptance  of  with  Instructions — Identity — Failure 
to  Preserve. 

One  bank  is  liable  for  a  depo<(it  with  it  to  the  credit  oF  a  second  bank  for 
the  use  of  an  individual,  when  it  delivers  the  same  to  a  third  bank  to  be 
credited  to  such  second  bank,  without  giving  notice  of  the  rights  of  the 
person  in  question.  ^ 

[Opinion  filed  May  8,  1889.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gary,  Judge  presiding. 

Messrs.  Peckham  &  Brown,  for  plaintiflf  in  error. 

Mr.  Frank  J.  Crawford,  for  defendant  in  error. 
Garnbti,  p.  J.     The  facts  in  this  case  are  set  out  in  the 
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opinion  of  this  court  filed  at  this  term  in  Dumond  v.  Merchants 
National  Bank.  On  those  facts  the  court  below,  in  this  suit 
of  appellee  against  appellant,  found  the  issues  for  appellee  and 
rendered  judgment  accoxdinglj. 

The  decision  in  Drovers  National  Bank  v.  O'Hare,  119  111. 
646,  we  regard  as  controllii^g  authority  in  this  case.  The 
fault  of  the  Drovers  Bank  was  in  wrongfully  delivering 
O'Hare's  money  to  the  Northwestern  National  Bank.  Here 
the  fault  of  the  Stock  Yards  Bank  was  in  depositing  tjic 
money  of  Dumond  with  the  Merchants  National  Bank,  without 
preserving  its  identity  in  pursuance  of  instructions  which  were 
entirely  plain.  ELaving  accepted  the  money  with  the  instruc- 
tions it  should  have  pursued  the  course  marked  out  for  it. 

If  there  is  any  substantial  distinction  between  this  case  and 
tlie  Drovers  Bank  case,  we  fail  to  pevceive  it 

Judgment  affirmed. 

Gaby,  J.,  took  no  part  in  this  case. 


Benjamin  J.  Ettelsohn 


V. 
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Contracts— Wrif fen  and  Oral— Paiiieulnrs— Bill  of— Bequest  by  Coun- 
sel (hat  Jurors  Shall  Note  Items  of  Claim— Witnesses— 'Credibility  qf 
—Ktidence, 

1.  A  party  to  a  written  agreement  freely  entered  into,  can  not  deny  the 
truth  of  the  recitals  therein. 

2.  An  attorney  in  a  cau«e  pbonkl  not,  upon  trial,  request  a  juror  to  note 
down  the  items  of  his  client's  claim. 

3.  In  an  action  by  one  of  two  creditors* against  the  other  to  recoyer  a 
balance  claimed  to  be  due  under  a  written  agreement  entered  into  by  them, 
evenly  to  divide  the  proceeds  of  such  property  of  a  common  debtor  as  might 
come  to  the  hand  of  either,  this  court,  upon  the  ground  that  the  credibility 
of  the  testimony  was  a  quf^stion  for  the  jury  alone,  declines  to  interfere 
with  the  verdict  for  the  plaintiff. 

[Opinion  filed  May  8,  1889.] 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
BicHARD  S.  TuTHiLL,  Judgo,  prcsidiDg. 

Messrs.  Ebaus,  Maybb  &  Stein,  for  appellant 

Messrs.  Doolittlb  &  McKey,  for  appellee. 

Oaht,  J.  These  parties  both  had  claims  against  one  Emma 
Lesser  who  had  been  doing  business  in  Ishpeming  in  northern 
Michigan  and  who  had  absconded.  The  appellee  resided  there^ 
and  the  appellant  in  Chicago.  The  appellant  went  to  Ishpem- 
ing, and  as  the  result  of  negotiations  between  these  parties  a 
written  agreement  was  made  that  they  should  share  equally  the 
proceeds  of  all  property  of  Lesser  which  either  of  them  could 
obtain,  the  appellant  agreeing  that  f  1,000  for  insurance  should 
bo  considered  as  received  by  him.  In  a  little  time  thereafter 
the  appellant  received  $1,500  or  $1,510  for  goods  of  Lesser 
sold  by  appellant.  He  had  before  this  suit  paid  to  appellee 
$750,  and  this  suit  was  brought  by  appellee  to  recover  the 
unpaid  residue,  according  to  the  terms  of  their  agreement. 

The  appellant  sought  to  avoid  the  effect  of  the  agreement 
by  denying  the  truth  of  its  recitals,  which  was  not  admissible, 
( Wy nkoop  v.  Cowing,  21  111.  570),  and  by  alleging  a  subse- 
quent parol  agreement  that  the  appellee  should  shai'e  ex- 
penses, which  he  testified  to  having  paid.  Whether  such  an 
agreement  was  made,  and  if  made,  whether  the  appellant 
made  any  proof  of  the  payment  of  any  expenses  which  would 
be  covered  by  it,  were  questions  for  the  jury,  in  the  presenta- 
tion of  which  the  appellant  had  greatly  the  advantage,  as  the 
evidence  for  the  appellee,  except  the  original  agreement,  was 
by  depositions,  while  the  appellant  was  present  and  testified 
before  the  jury. 

The  depositions  contained  testimony  as  to  other  claims  of 
the  appellee  than  for  half  of  the  money  received  or  acknowl- 
edged by  appellant  under  the  original  agreement.  On  the 
trial  appellant  testified  in  regard  to  such  other  claims.  No 
bill  of  particulars  of  them  was  actually  filed,  until  the  argu- 
ment of  the  case  began.     While  the  counsel  for  appellant 
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was  making  his  argninent,  he  asked  a  juror  to  put  down  on  a 
slip  of  paper  the  items  of  the  elaims  of  the  appellant  so  that  the 
jury  might  remember  them.  To  this  he  had  no  righf.  lud. 
&  St.  L.  R  R  V.  Miller,  71  111.  463.  The  counsel  for  the 
appellee  said  there  was  no  need  of  that,  as  tlie  jury  could  take 
the  bill  of  particulars  of  the  appellant  with  them.  After  the 
jury  retired  the  appellant  wished  his  bill  of  particulars  to  go 
with  them,  and  the  appellee  wanted  his  to  go  with  it,  to  wliich 
appellant  objecting,  neither  was  sent,  and  appellant  excepted. 
It  Ciin  hardly  be  expected  tliat  this  court  should  hold  that  fair 
and  equal  treatment  in  the  Circuit  Court,  is  error  in  this.  The 
jury  rejected  both  bills  of  particulars,  and  found  for  the 
appellee  the  amount  unpaid  of  the  money  due  under  the  origi- 
nal agreement  In  so  doing  they  may  have  been  influenced 
by  the  attempt  of  the  appellant  to  obtain,  before  them,  an 
unfair  advantage,  but  whatever  may  have  been  the  motive, 
the  credibility  of  testiniony  was  for  their  consideration. 
There  is  no  error  and  the  judgment  is  affirmed. 

Judyinent  affin^med. 


Frank  Belz 

V. 

Gretchen  Belz. 


Dicoree — Desertion — Summone — Service  qf  Default — Collusion, 

This  court  affirms  a  decree  dismissinK  a  bill  for  divorce,  upon  the  ground 
of  collusion. 

[Opinion  filed  May  8,  1889.] 

Appeal  from  the  Circnit  Court  of  Cook  County;  the  Hon. 
OuvEB  H.  HoBTON,  Judgc,  presiding. 

Messrs.  Ooldzisb  &  Bodgebs,  for  appellant. 

No  appearance  for  appellee. 
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Gabnett,  p.  J.  The  bill  for  divorce  in  this  ease  was  filed  by 
appellant  against  appellee  on  the  15th  day  of  December,  1888, 
and  alleged,  as  ground  for  the  relief  prayed,  that  the  defend- 
ant deserted  complainant  on  March  24,  1885,  and  had  ever 
since  that  time,  without  cause  or  provocation,  refused  to  live 
with  him.  The  summons  was  issued  and  served  the  same  day 
on  the  defendant  while  she  was  in  the  office  of  the  solicitor 
who  filed  the  bill.  On  the  same  day  she,  by  a  writing  signed 
by  her,  authorized  another  solicitor  to  appear  in  the  cause  for 
her,  waive  her  right  to  answer  the  bill  and  consent  to  a  default. 
That  paper  was  filed  in  the  cause  on  the  18th  day  of  Decem- 
ber, 1888,  and  at  the  same  time  the  solicitor,  so  authorized, 
entered  her  appearance,  waived  her  right  to  answer  and  con- 
sented to  a  default.  In  pursuance  of  the  consent  so  given, 
the  bill  was  taken  as  confessed  by  the  defendant  on  the  day 
last  named.  The  cause  came  on  to  be  heard  January  5, 1889, 
on  proofs  produced  in  behalf  of  the  complainant  only.  It 
appeared  from  the  testimony  of  complainant,  that  about  three 
weeks  before  the  hearing,  he  and  defendant  had  an  interview, 
and  he  told  her  he  had  filed  a  bill  for  divorce,  to  which  she 
replied  "all  right."  The  judge  by  whom  the  case  was  heard 
interrogated  him,  and  he  answered  as  follows: 

Q.  "Did  your  lawyers  tell  you  anything  about  your  wife's 
entering  her  appearance  in  this  case? " 

A.     "  No,  sir;  1  didu't  know  that  she  did." 

Q.     "  Did  he  tell  you  that  she  signed  that  paper  ? " 

A.     "  Yes,  sir." 

Q.     "  He  told  yon  about  that,  did  he  ?" 

A.     "  Yes,  sir." 

Q.     "  Did  he  tell  you  how  he  got  it? " 

A.     "  Yes,  sir." 

Q.     "What  did  he  say?" 

A.     "  He  said  that  my  wife  had  spoken  to  him  about  it." 

Q.     «  What  did  he  say  she  said?  " 

A.  "  That  she  had  spoken  to  him  about  it  He  told  me 
that  my  wife  said  that  she  wanted  her  divorce  from  me." 

The  judge  called  the  complainant's  solicitor  as  a  witness, 
and  from  his  testimony,  it  appeared  that  before  the  filing  of 
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the  bill  in  this  case,  appellee  applied  to  him  and  requested 
him  to  eeenre  a  divorce  for  her,  at  the  same  time  presenting  a 
])aper  signed  by  her  husband  authorizing  her  to  get  a  divorce. 
After  hearing  her  statement  he  told  her  that  she  could  not  get 
a  divorce,  as  she  had  no  ground  for  it,  and  if  there  was  to  be 
a  separation,  her  husband  would  have  to  ask  for  it.  Proceed- 
ing, the  witness  said :  '*  She  then  sent  her  husband  to  me.  I 
had  a  talk  with  her  husband,  and  found  that  he  had  good 
grounds  for  a  divorce,  and,  consequently,  I  filed  the  bill  for  a 
divorce  for  him.  *  *  *  I  don't  really  know  whether  I 
sent  for  hen  or  whether  she  came  of  her  own  accord."  The 
court  disTuissed  the  bill,  the  order  being  in  form  the  usual 
order  dismissing  for  want  of  equity.  The  real  ground,  hew- 
ever,  for  the  action  of  the  court,  was  the  apparent  collusion 
between  the  complainant  and  defendant  The  iirst  arrange- 
ment they  entered  into  was  that  the  wife  should  file  the  bill, 
and  the  husband,  so  far  as  he  could  make  the  proceedings 
efifectnal,  sought  to  accomplish  the  desii'ed  end  by  giving  her 
written  authority  for  that  purpose.  Why  the  wife  was 
chosen  as  tlie  moving  party  when  she  had,  as  now  claimed,  no 
cause  of  complaint,  is  known  only  to  the  persons  interested. 
So  long  as  she  was  intended  as  the  ostensible  complainant,  they 
were  evidently  of  one  mind,  both  actually  seeking  the  same 
end.  The  change  of  front  which  made  him  take  the  place 
was  not  followed  by  any  adverse  action  on  her  part,  or  even 
by  merely  passive  acquiescence.  She  directed  him  to  the 
solicitor's  ofSce.  She  was  served  with  process  in  the  office  of 
the  same  solicitor  on  the  day  the  bill  was  filed,  and  was  prob- 
ably waiting  there  for  that  purpose.  She  immediately  exe- 
cuted a  written  authority  for  the  entry  of  her  appearance, 
and  for  an  immediate  default  by  consent. 

In  the  usual  course  the  default  could  not  have  been  taken 
until  the  23d  of  January,  but  by  the  accommodating  assistance 
of  the  defendant  the  cause  was  actually  heard  eighteen  days 
earlier  than  that.  We  are  of  opinion  that  the  evidence 
wan*anted  the  court  in  finding  that  there  was  collusion  or 
conspiracy  between  the  complainant  and  defendant  for  the 
purpose  of  procuring  a  divorce.   In  such  cases  the  law  conclu- 
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sivelj  presumes  that  a  good  defense  might  have  been  pre- 
sented, if  there  had  been  no  collusive  action.  What  proof 
was  made  as  to  the  fact  of  desertion,  was  of  no  consequence. 
Desertion  is  sometimes  justified  under  the  law,  and  is  often 
made  to  appear  as  desertion  when,  in  fact,  the  separation  was 
by  agreement  But  it  is  needless  to  speculate  as  to  what 
defense  could  have  been  shown,  as  the  wise  policy  of  the  law 
denies  relief  where  collusion  is  proven. 

In  his  work  on  Marriage  ^nd  Divorce,  Sec.  28a,  Bishop 
says:  ^* Collusion  is  equally  possible  in  a  good  case,  though  it 
is  less  frequently  practiced,  the  temptation  being  wanting. 
For,  however  just  a  cause  in  itself  may  be,  if  parties  corruptly 
collude  in  the  management  of  it  before  the  tribunal,  so  that 
in  reality  both  are  plaintiffs,  while  by  the  record  the  one 
appears  as  plaintiff,  and  the  other  as  defendant,  this,  in  reason, 
and  it  is  believed  also  in  authority,  will,  as  collusion,  bar  the 
proceeding." 

Hamilton  y.  Hamilton,  89  III.  349,  was  a  suit  in  assumpsit 
brought  by  a  divorced  wife  against  her  former  husband,  on  a 
contract  made  between  them  pending  a  suit  by  her  against 
him  for  divorce.  By  the  terms  of  the  contract  he  agreed  to 
give  her  a  certain  farm  and  $500  in  addition,  and  in  consider- 
ation thereof  she  agreed  to  unite  with  him  in  the  conveyance 
of  all  of  his  other  real  estite,  waiving  her  homestead  and 
dower  rights;  she  further  agreed  to  dissolve  the  injunction 
issued  against  him  in  the  divorce  suit,  and  to  dismiss  her 
claim  for  alimony  in  that  suit  The  court  said  that  the  con- 
tract was  "in  its  essence  and  character  against  public  policy, 
and  that  it  must  be  held  invalid  upon  that  ground.  While 
divorces  are  authorized  by  law,  they  ought  not  to  be  encour- 
aged. In  this  contract  there  is  no  express  agreement  that 
the  husband  would  not  resist  the  application  for  a  divorce  or 
that  he  would  consent  to  a  divorce,  still  it  is  thought  that  to 
permit  such  a  contract  as  this  to  be  enforced  in  the  courts, 
would  open  the  door  for  the  attainment  of  divorces  by  collu- 
sion." If  that  contract  had  been  brought  to  the  notice  of  the 
court  on  the  hearing  of  the  divorce  suit  between  those  par- 
tics,  and  no  other  proof  made  on  the  subject  of  collusion, 
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what  would  have  been  the  diitj  of  the  court?     A  disfnissal  of 
the  bill  would  iiecesearilj  have  followed. 

A  similar  case  is  Danforth  v.  Danforth,  105  111.  603,  where 
the  court  said :  *^  It  is  conceded  and  such  is  the  unquestioned 
law,  that  if  there  is  an  agi-eement  in  a  divorce  case  that  the 
defendant  will  not  defend  against  a  decree,  or  the  parties  col- 
lude to  obtain  a  divorce,  or  so  as  to  produce  that  result,  the 
relief  will  not  be  granted.  It  is  upon  the  principle  that  the 
parties  do  not  have  the  only  interest,  but  tlie  public  also  has 
an  interest  in  the  marriage  relation  and  in  its  proper  main- 
tenance; and  the  courts  ha^  ever  been  vigilant  in  preventinur 
divorces  from  being  obtained  bj  fraud  or  collusion  of  the 
parties.  *  *  ♦  The  effect  of  this  agreement  must  have 
been  precisely  the  same  as  had  appellant  and  appellee  agreed 
that  she  would  do  nothing  to  prevent  him  from  obtaining  a 
divorce,  and,  if  necessary,  she  would  assist  for  the  purpose. 
It  is  not  the  mere  form  of  words,  but  it  is  the  intent — the 
thing  or  purpose  intended  to  be  accoipplished — that  consti- 
tutes the  agreement,  when  that  can  be  determined  from  the 
instrument  itself."  The  principle  of  these  decisions  is  appli- 
cable to  the  case  at  bar.  There  was  here  a  common  design 
followed  up  by  both  parties  with  the  intent  that  the  desired 
result  should  be  produced  in  one  way  or  another.  We  have 
neither  the  disposition  nor  the  right  to  depart  from  this 
settled  rule.     The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 


Mathias  Schmidt  et  al.  ^ST^ 


V. 

Edward  F.  Thomas. 

Praefice—D^ault— Motion  to  Set  Aside — Circuit  Courts  Jurisdiction  of 
— Pleading. 

1.  The  Circuit  Court  can  not  grrant  a  motion  to  set  anide  a  default  at  a 
term  Bubsequent  to  the  one  at  which  it  was  entered  for  any  error  of  law 
apparent  on  the  record. 
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2.  The  allegation  as  a  ground  for  such  motion  that  through  "  accident 
and  mistake"  the  party  making  the  tame  waa  prevented  from  presenting  a 
meritorious  defense,  has  no  weight. 

3.  A  declaration  must  state  with  certainty  who  are  the  parties  to  a 
given  suit,  and  the  same  must  be  commenced  and  prosecuted  in  the  proper 
Christian  and  surnames  thereof. 

4.  Failure  in  this  regard  is  cured  by  personal  service,  but  not  in  the 
absence  of  appearance,  where  service  is  by  publication. 

5.  Where  a  defendant  personally  served,  fails  to  appear,  a  judgment  by 
default  is  erroneous,  when  the  name  of  the  party  in  the  process  is  such  that 
the  law  does  not  recognize  it  as  the  name  of  an  individual  or  corporation. 

6.  The  abbreviation  **  Mrs."  is  not  a  name. 

7.  Where  a  case  has  been  fully  tried,  errors  which  did  no  injury  may 
be  disregarded,  if  it  appears  that  justice  haa  been  done. 

[Opinion  filed  May  8,  1889.] 

In  error  to  the  Circuit  Court  of  Cook  County  ;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding. 

Mr.  George  F.  Westover,  for  plaintiffs  in  error. 

The  judgment  below  was  erroneous  and  void,  because  no 
declaration  was  filed  against  the  defendant  as  named  in  the 
writ  of  summons  and  as  named  in  the  judgment. 

The  precipe  and  the  writ  of  summons  issued  August  6, 
1888,  described  the  defendants,  against  whom  the  writ  was 
issued,  as  ''  Mathias  Schmidt  and  Mrs.  Schmidt."  The  return 
of  the  sheriff  shows  the  summons  was  served  on  the  "  defend- 
ants Mathias  Schmidt  and  Mrs.  Schmidt,"  Auo^ust  15,  1888. 

A  declaration  was  filed  on  the  4th  of  October,  1888,  against 
"  Mathias  Schmidt  and  his  wife,  Mrs.  Harriet  C.  Schmidt, 
whose  other  name  is  unknown  to  the  plaintiff." 

The  declaration  states  a  joint  cause  of  action  against 
Mathias  Schmidt  and  Harriet  C.  Schmidt.  The  judgment 
was  rendered  against  ^^  the  said  defendants  Mathias  Schmidt 
and  Mrs.  Schmidt." 

Tlie  person  actually  served  with  summons,  and  who  joins 
Mathias  Schmidt  in  the  writ  of  error,  is  Catherine  Schmidt, 
wife  of  Mathias  Schmidt. 

A  judgment  rendered  against  persons  jointly  liable  is  an 
entirety,  and  if  void  as  to   one  defendant  is  void  as  to  all. 
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Shnford  v.  Cain,  2  Abb.  TJ.  S.  302;  Kitchen  v.  Hutchins,  44 
Ga.  620;  Commercial  Bank  v.  Wilson,  14  Gr.  Ch.  473;  C.  M. 
L.  Ins.  Co.  V.  Clover,  36  Mo.  392;  Holbrook  v.  Murray,  5 
Wend.  661. 

Messrs.  Patterson  &  Lakowortht  and  John  Moffttt,  for 
defendant  in  error. 

Gaby,  J.  The  judgment  complained  of  was  bj  default  and 
entered  at  the  October  term,  1888,  and  the  motion  to  set  it 
aside  was  made  at  the  November  term,  1888. 

The  Circnit  Court  could  not  grant  the  motion  made  at  a 
term  subsequent  to  the  term  at  which  the  judgment  was 
entered,  for  any  error  of  law  apparent  on  the  record.  Such 
a  motion  is  by  statute,  (Sec.  66,  Practice)  a  substitute  for  the 
common  law  writ  of  error  eararn  nobiSy  on  which  the  court 
could  not  correct  its  own  error  in  law.  2  Tidd  Pr.  1137,  and 
notes ;  Knox  v.  Winsted  Bk.,  57  111.  330 ;  Becker  v.  Sauter, 
89  111.  596;  Lill  v.  Stookey,  72  HI.  495. 

The  ground  of  the  motion  that  by  accident  and  mistake  the 
plaintiffs  in  enror  were  prevented  from  presentijig  a  meri- 
torious defense,  is  no  ground  for  such  a  writ.  Kilholz  v. 
Wolflf,  8  111.  App.  371 ;  Fix  v.  Qninn,  75  111.  232 ;  Courson  v 
Hixon,  78  III.  339. 

The  summons  named  Mathias  Schmidt  and  Mrs.  Schmidt 
as  defendants,  and  is  returned  as  served  upon  them.  The 
declaration  is  against  Mathias  Schmidt  and  his  wife,  Mrs. 
Harriet  Schmidt,  and  the  judgment  is  against  Mathias  Schmidt 
and  Mrs.  Schmidt  In  this  writ  of  error  she  is  named  Cathe- 
rine Schmidt 

A  body  of  pleading  called  a  declaration,  but  in  fact,  consist- 
ing of  two  complete  and  formal  declarations,  is  filed  as  one- 
It  must  be  stated  with  certainty  who  are  the  parties  to  the 
suit,  and  actions  to  be  properly  brought,  must  be  com- 
menced and  prosecuted  in  the  proper  Christian  and  surnames 
of  the  parties.  1  Chit  PL  256;  Elberson  v.  Richards,  42 
IS.  J.  Law,  69.  If  this  rule  is  neglected,  but  there  is  per- 
sonal service,  a  judgment  by  default  is  not  void.     Opinion  of 
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Ereose,  J.,  in  Hammond  v.  People,  32  III.  446;  Martin  v. 
Barron,  37  Mo.  301.  Thoup^h  if  the  service  be  by  publica- 
tion, and  DO  appearance,  the  judgment  maj  be  wholly  void. 
Skelton  v.  Sackett,  91  Mo.  877. 

But  if  the  defendant  does  not  appear,  though  there  be  per- 
sonal service,  if  the  name  of  the  parties  in  the  process  be  such 
that  the  law  does  not  recognize  it  as  the  name  of  an  individual 
or  corporation,  a  judgment  by  default  is  erroneous.  Day  v. 
Cushman,  1  Scam.  475;  Elberson  v.  Richards,  42^.  J.  Law. 
69;  Be  vis  v.  Lamme,  2  Mo.  206.  It  seems  superfluous  to 
cite  authority  that  the  abbreviation  •*  Mrs."  is  not  a  name,  yet 
it  has  been  so  decided.   Elberson  v.  Richards,  42  N.  J.  Law  69y 

In  England,  under  the  old  practice,  such  a  question  as  is 
here  presented  could  never  have  arisen  in  a  court  of  error,  as 
there  were  no  judgments  by  default  for  want  of  appearance. 
The  defendant  must  have  appeared  or  been  outlawed,  if  the 
plaintiff  pursued  him  to  the  full  extent  of  the  law  (3  Bl. 
Comm.  280),  and  without  such  appearance,  the  plamtiff  could 
not  proceed  with  the  action.  8  Ch.  Gen.  Pr.  141.  But  the 
court  in  which  the  proceedings  originated,  would  on  such  a 
defect  set  aside  the  writ  and  put  the  plaintiff  to  a  new  suit 
Tomlin  V.  Preston,  1  Ch.  R.  897. 

Where  a  case  has  been  fully  presented  on  both  sides,  errors 
which  did  not  injure  may  be  disregarded  if  it  appears  that 
justice  has  been  done,  but  on  a  judgment  by  default,  this 
court  can  have  no  information  as  to  what  the  merits  are,  and 
can  not  be  required  to  strain  the  rules  of  law  to  supply  the 
omission  of  the  parties.  The  judgment  is  reversed  and  the 
case  remanded.  The  defendant  in  error  may  amend  and  the 
plaintiffs  in  error  plead,  and  their  respective  rights  be 
determined. 

JSeversedand  remanded. 
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Poppen  T.  Wagner. 


1.  In  an  notion  against  an  employer  for  thi^  alleged  Ue»p—  of  his 
ants  in  entering  a  dwellinir  and  removing  personal  propertj  tberefrom. 
(his  coort  bold  as  erroneona  the  action  of  the  trial  coort  in  alioving  the 
wife  of  plaintiff  to  testify  as  to  the  circnmstances  attending  such  remoral- 
her  husband  being  absent  at  the  time. 

2.  In  the  case  presented,  the  acts  of  the  wrongdoers  were  not  '*  mat- 
ters of  business  transactions,  where  the  transactions  were  had  and  con- 
ducted by  such  married  woman  as  the  agent  of  her  husband,'*  as  laid  down 
by  the  statute. 

[Opinion  filed  May  8, 1S89.] 

Appsal  from  the  Circnit  Conrt  of  Cook  County;  the  Hon. 
KiOHABD  S.  TuTHiLL)  Judge,  presiding. 

Mr.  Thomab  Shiblbt,  for  appellant 

Messrs.  Gektleicak  &  PusHELLy  for  appellee. 

Gabt,  J.  This  was  an  action  of  trespass  by  the  appellee 
against  the  appellant  for  an  entry  by,  as  alleged,  servants  of 
appellant,  into  the  dwelling  of  appellee  and  taking  his  goods. 
The  wife  of  the  appellee  was  alone  at  the  time  the  alleged 
trespassers  came,  and  was,  against  the  objection  and  over  an 
exception  taken  by  appellant,  admitted  as  a  competent  wit- 
ness, to  testify  to  what  tlien  happened,  upon  the  gronnd, 
apparently,  that  while  she  was  in  the  control  of  the  fnmitnre, 
in  the  absence  of  her  hnsband,  the  acts  of  wrongdoers  in  her 
presence  affecting  the  furniture,  wci*e,  in  the  language  of  the 
statute,  ^^  matters  of  business  transactions,  where  the  transac- 
tions were  had  and  conducted  by  such  married  woman  as  the 
agent  of  her  husband." 

▼oi.  XXXIII  8 


George  S.  Poppers 

George  F.  Wagxer.  "5    na 

Master  and  Servants — Trespass — Tortious  Act  of  Sert<amfs  umdfr  Direc- 
tion of  Master — Removal  of  Personal  Propert^ffrom  Dtsellim^^Etid^mee  e$ 
Wife. 


3S    IJ4 
64    543 
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This  wa3  error.  She,  as  agent,  conducted  no  business. 
Being  a  spectator  conferred  npon  her  no  more  the  character 
of  an  agent,  as  to  the  acts  she  witnessed,  than  it  would  have 
done  upon  any  other  spectator,  and  the  control  of  the  furni- 
ture by  her  in  the  absence  of  her  husband,  was  a  circumstance 
wholly  extrinsic  to,  and  independent  of,  the  acts  of  the  alleged 
trespassers.  The  acts  were  not  a  transaction  had  and  con- 
ducted by  her.  East  St.  Louis  v.  O'Flynn,  19  III.  App.  64 ; 
White  V.  Chancy,  20  Mo.  App.  389;  Baxter  v.  B.  &  W.  R. 
K.,  102  Mass.  3S3.  The  judgment  must  be  reversed  and  the 
cause  remanded. 

lieversed  and  remanded. 


Chicago  &  Northwestern  Railway  Company 

V. 

Joseph  Drake. 

Enilroad» — Perttonal  Injury — Pa8senger9 — Negligent  Starting  pf 
Train — Intoxication — Evidence — Instructions, 

1.  The  conduct  of  a  man,  drunk  or  sober,  at  the  time  of  a  firiven  traps- 
action,  is  the  sabject  of  investigation,  and  if  it  was  characterized  by  a  proper 
defi^ree  of  care  and  prudence,  whether  he  made  more  or  less  effort  to  pursue 
that  line  of  conduct  is  immaterisil. 

2.  Total  inattention  to  a  p;i8senger  flatting  on  in  the  dark,  and  starting 
a  train  while,  with  ordinary  care,  be  is  attempting  to  get  on,  when  the  cir- 
cumstances are  such  as  constitute  an  invitation  to  the  passenger  to  make 
the  attempt,  render  the  company  responsible  for  the  consequences. 

8.  In  an  action  against  a  railroad  company  to  recover  damages  for 
injuries  alleged  to  have  been  caused  through  the  negligent  starting  of  one 
of  its  trains,  this  court  declines  to  interfere  with  the  verdict  for  the  plaintiff. 

[Opinion  filed  May  8,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Messrs.  W.  0.  Goudy  and  W.  B.  Keep,  for  appellant 
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Messrs.  Jamks  McGrath  and  D.  P.  Hendricks,  for  appel- 
lee. 

Gaby,  J.  Except  as  to  the  safficiencj  of  the  eTidence  to 
justify  tlie  verdict,  the  only  qoestiop  presented  by  the  brief 
of  the  appellants  is  npon  the  refusal  of  this  instruction: 

^^  The  jury  are  instrncted,  as  a  matter  of  law  applicable  to 
this  case,  that  if  they  believe  from  all  tlie  evidence  in  tlie 
case,  that  the  plaintiff,  at  the  time  of  the  injury  complained 
of,  was  intoxicated,  that  tliat  fact  is  not  an  excuse  for  his  not 
exercising  due  care  and  prudence  for  his  own  safety,  but  of 
itself  makes  it  incumbent  upon  him  to  exercise  great  care  and 
prudence  when  he  places  himself  in  a  place  of  danger.^' 

No  argument  is  made  or  authority  cited  that  a  man  intoxi- 
cated is  required  to  exercise  a  greater  degree  of  care  and 
prudence  than  a  sober  one  should  do.  The  conduct  of  the  man, 
drunk  or  sober,  at  the  time  of  the  transaction,  is  the  subject 
of  investigation,  and  if  that  conduct  is  characterized  by  a 
proper  degree  of  care  and  prudence,  whether  the  man  makes 
more  or  loss  effort  to  pursue  that  line  of  conduct  is  immaterial. 

On  the  evidence  the  facts  which  the  preponderance  of  it 
tends  to  prove,  are,  that  May  5,  1S85,  at  10:40  p.  m.,  a  train 
of  appellant  was  due,  and  arrived  from  the  north  at  Rosehill 
Station,  a  few  miles  north  of  Chicago;  the  train  made  the 
usual  stop,  at  the  usual  place;  the  platform  is  a  very  long  one; 
the  night  was  d  irk  and  wet;  the  station  house  was  shut,  and 
both  house  and  platform  nnlighted;  no  conductor  or  brake- 
man  took  any  notice  whether  any  passenger  left  or  took  the 
train.  The  appellee  had  been  waiting  on  the  platform  five  to 
ten  minutes  for  the  train,  and  attempted  to  get  upon  it; 
immediately  after  the  train  started  a  jolt  was  felt,  a  signal  to 
stop  given,  the  ti-ain  backed  again,  and  then  it  was  found  that 
the  right  foot  of  appellant  had  been  crushed  by  the  train. 

He  testified  not  so  explicitly  on  his  direct  examination  as 
he  did  under  the  antagonism  of  the  cross-examination,  that 
after  the  train  stopped,  he  attempted  to  step  upon  the  car 
6t«p,  and  while  he  was  so  doing,  the  train  started  and  the  jerk 
threw  him  off.     If  this  was  in  fact  the  way  the  accident  hap- 
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pened,  and  the  appellee  was  exercising  ordinary  care  in  his 
attempt  to  get  upon  the  train,  the  verdict  is  right.  It  was 
the  duty  of  the  company  "  to  use  all  reasonable  precaution 
for  the  safety  of  the  traveling  public."  0.  &  A.  R.  R.  Co. 
V.  Wilson,  63  III.  167.  Total  inattention  to  a  passenger  get- 
ting on  in  the  dark,  and  starting  the  train  while,  with 
ordinary  care,  he  is  attempting  to  get  on,  when  the  circum- 
stances are  such  as  constitute  an  invitation  by  the  company  to 
the  passenger  to  make  the  attempt,  make  the  company  respon- 
sible for  the  consequences.  There  is  some  conflict  in  the 
testimony  as  to  the  condition  of  appellant  as  to  sobriety. 
That  matter  was  left  to  the  jury  under  proper  instruction. 

A  police  sergeant  testified  that  ho  saw  the  appellee  attempt 
to  get  on  the  train,  and  that  it  was  before  the  train  stopped; 
that  the  train  did  not  stop  at  the  depot,  but  went  about  one 
hundred  feet  south;  that  it  kept  moving  until  after  the  acci- 
dent; and  then  backed  up  one  hundred  feet  or  less.  But  he 
is  so  manifestly  noiistaken  as  to  the  movement  of  the  train, 
and  it  is  so  clear  that  the  train  was  stopped  the  second  time, 
and  backed  up  because  of  the  jolt  felt  upon  the  train  after  it 
started  from  the  first  stop,  that  the  jury  were  fully  warranted 
in  believing  that  he  was  mistaken  also  as  to  the  movements 
of  the  appellee. 

No  cause  is  shown  for  reversing  the  judgment,  and  it  is 

therefore  affirmed. 

Judgment  affirmed. 


Esther  E.  Taylor 

V. 

Lake  Shore  &  Michigan  Southern  Railway  Com- 
pany. 

Injunetiona — Railroad  Right  of  Way — Remedy  at  Late — Costs — RestitU' 
tion. 

Upon  an  app'^al  From  an  order  dissolFini?  an  injunction,  dismisBing  a  bill 
for  want  of  equity,  and  awarding  a  writ  of  restitution  for  premises  taken 
possession  of  under  cover  of  the  injunction,  the  trial  court  finding  that 
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tbe  same  was  improperly  obtained  for  that  purpose,  this  court  enters  a  new 
decree,  in  lien  of,  and  as  a  substitute  for  the  decree  of  the  trial  coart,  bjr 
modifying  tbe  same  in  so  far  as  to  dismiss  the  bill  and  cross-bill  in  the 
case  without  prejudice  to  the  rights  and  remedies  at  law  of  either  and  both 
of  the  parties  to  the  suit. 

[Opinion  filed  May  8,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoRiN  C.  Collins,  Judge,  presiding. 

Messrs.  Booth  &  Booth,  for  appellant 

The  second  assignment  of  error  calls  in  question  the  decree 
dismissing  the  bill  and  cross-bill  at  costs  of  complainant  in  orig- 
inal bill. 

It  is  true  thai  the  awarding  of  costs  in  equity  cases  is  in 
the  discretion  of  the  chancellor,  but  a  sound  discretion  must  be 
exercised. 

The  appellee  filed  a  cross-bill  against  appellant,  which  cross- 
bill the  chancellor  dismissed  for  want  of  equity,  at  costs  of 
defendant  (appellant)  to  said  cross-bill.  If  there  was  no 
equity — no  just  ground  for  filing  the  cross-bill  against  appel- 
lant— why  should  she  pay  the  costs?  We  think  such  a  decree 
oversteps  the  discretion  vested  in  a  chancellor,  and  it  ought 
not  to  stand.  Linton  v.  Quimby,  57  111.  271;  Chapin  v.  Dake, 
67  111.  296. 

Mr.  Pliitt  B.  Smith,  for  appellee. 

Where  an  injunction  is  obtained  by  deception  or  misrepre- 
sentation, the  court  will  dissolve  it.  High  on  Injunctions, 
1474. 

In  Illinois  it  is  the  law  that  where  an  injunction  is  the  only 
relief  sought,  the  court,  on  dissolving  the  injunction^  will 
dismiss  the  bill.  Titus  v.  Mabee,  25  III.  257;  Shaw  v.  Hill, 
67  III.  465;  Weaver  v.  Payer,  70  III.  567;  Prout  v.  Lomer,  79 
111.  331. 

Hence  it  follows  in  this  case  that,  if  the  injunction  should 
be  dissolved,  the  bill  should  be  dismissed. 

The  bill  should  be  dismissed  furthermore  on  the  broad 
ground  that  its  averments  were  proven  to  be  not  true. 
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The  complainant  was  not  and  never  had  been  the  owner  of 
the  premises,  and  was  not  in  possession  until  she  took  posses- 
sion after  the  granting  and  under  cover  of  the  injunction, 
and  inclosed  the  land  with  a  fence.  The  defendant  was  not 
about  to  take  possession  of  the  land,  but  was  in  actual  posses- 
sion, and  had  had  constimctive  possession  since  the  time  it  first 
built  its  track. 

Complainant's  counsel  make  a  distinction  as  to  the  conse- 
quences between  the  act  of  filing  the  bill  and  the  act  of  pro- 
curing the  order  for  the  injunction.  They  say,  in  their  brief, 
"  the  controversy  turns  on  whether,  at  the  time  the  bill  was 
filed,  the  appellant  or  appellee  was  in  possession,"  and  allege 
that  at  the  time  the  bill  was  filed  the  appellant  had  destroyed 
the  fence  and  taken  possession.  It  is  undisputed,  however, 
that  the  bill  was  drawn  and  8woi*n  to  and  the  order  for  the 
injunction  procured  before  the  fence  was  destroyed.  The 
inference  of  counsel,  therefore,  seems  to  be  that  although 
the  allegations  of  the  bill  were  false  when  the  bill  was  drawn 
and  sworn  to,  and  when  presented  to  the  court  and  the  order 
for  the  injunction  procured,  yet,  because  in  the  interim  the 
fence  had  been  torn  down,  the  averments  of  the  bill  were  true 
when  the  bill  was  filed,  and  therefore  the  suit  can  be  main- 
tained. This  proposition  is  not  sound.  The  bill  was  before 
the  court  when  the  order  for  the  injunction  was  granted,  even 
though  the  bill  was  not  filed  until  an  hour  later,  and  the 
inception  of  the  proceedings  must  date  from  the  time  that 
the  bill  was  presented  to  the  court,  even  though  counsel 
carried  the  bill  in  their  pocket  for  some  time  thereafter 
before  filing. 

The  purpose  of  a  writ  of  injunction  is  to  maintain  the  t^ff^^w* 
quo^  until  the  court  can  hear  the  case  and  make  such  order  as 
a  deliberate  consideration  of  the  case  may  require;  and  where 
a  person  procures  a  writ  of  injunction  and  thereby  ties  the 
hands  of  the  opposing  party,  and  then  himself  changes  the 
statuSy  the  court  will  require  the  party  so  abusing  its  process 
to  restore  matters  to  their  original  condition;  and  in  this  case, 
it  was  the  duty  of  the  court  to  dismiss  the  bill  and  restore 
this  property  to  the  defendant.  Wangelin  v.  Goe,  60  111. 
459;*  Herrington  v.  Ilerrington,  11   111.  App.  121;  Hawks  v. 
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(tampion,  Gary's  Ke ports,  51;  Dowche  v.  Bcrrot,  Gary's 
Eeports,  63;  Elill  v.  Portmann,  Gary's  Eeports,  140;  Harbottle 
V.  Pooley,  2  L.  T.  R  436;  Van  Zandt  v.  The  Argentine 
Mining  Go.,  2  McGreary,  642:  Hate  v.  Lucia,  36  Wis.  355. 

Gaby,  J.  The  appellant  claimed  as  her  own,  a  strip  of 
groand  twenty-five  feet  in  width  along  the  side  of  land  which 
is  the  nndisptited  right  of  way  of  the  appellee. 

The  appellee  began,  and  perhaps  finished,  fencing  it  into 
their  apparent  right  of  way.  The  hnsband  of  the  appellant, 
seeing  the  work  in  progress,  procured  the  preparation  of  the 
bill  in  this  case,  swore  to  it  and  departed  for  the  premises, 
several  miles  from  the  city.  The  solicitor  of  the  appellant, 
having  upon  the  bill  so  prepared,  obtained  an  order  for  the  in- 
junction afterward  issued,  waiting  until  they  felt  assured  that 
the  husband  had  had  time  to  tear  down  the  fence  of  the  rail- 
way, filed  the  bill  and  took  out  the  writ,  enjoining  the  railway 
from  disturbing  her.  She  has  parted  with  her  title  j>e?idente 
litey  and  has  now  no  interest  in  the  premises.  On  these  facts 
being  shown  the  court  dismissed  her  bill.  Other  circum- 
stances in  the  case  need  not  be  noticed. 

The  decree  of  the  court  is  right,  except  that  the  right  of 
the  parties  at  law  should  be  left  unaffected  by  it.  It  does  not 
appear  that  the  appellant  asked  that  the  dismissal  should  be 
without  prejudice  to  her  rights  and  remedies  at  law,  nor  is  it 
now  assigned  as  error  that  it  was  dismissed  without  such  sav- 
ing. In  the  brief,  however,  that  matter  is  complained  of,  and 
ex  gratia  the  decree  of  the  Gircuit  Gouil;  is  so  modified  that 
the  bill  of  the  appellant  and  the  cross-bill  of  the  appellee  are 
both  dismissed  without  prejudice  to  the  respective  rights  and 
remedies  of  eitlier  and  both  of  the  parties  at  law,  and  a  new 
decree,  in  lien  of,  and  as  a  substitute  for,  the  decree  of  the 
Circuit  Gourt  will  be  here  entered  to  that  effect. 

The  appellees  will  recover  from  the  appellant  their  costs  in 
this  court,  except  npon  the  cross-error  assigned;  those  of  the 
Circuit  Gourt  are  provided  for  by  that  portion  of  the  decree 
there  not  affected  by  the  decree  here.  Kestitution  is  not 
awarded,  as  she  did  not  take  possession  under  the  process  of 
the  court  Decree  affirmeL 


120  Appellate  (Courts  of  Illinois. 

Vol.  33.]  Packer  y.  Phillipa. 


Charles  P.  Packer  et  al. 

V. 

Elizabeth  Phillips. 

Attachment — Surties — Action  upon  Bond — Costs* 

1.  In  an  action  upon  an  attachment  bond  given  in  proceeding  in  aid  of 
a  pending  action,  this  court  holds,  in  view  of  the  fact  that  the  attachment 
was  not  of  an  original  character,  that  the  costs  thereof  are  not  recoverable 
herein. 

2.  Any  damage  covered  by  such  bond  is  recoverable  without  having  the 
pnme  first  assessed  in  an  a'^.tion  for  wrongfully  suing  out  the  attachment, 
notwithstanding  the  condition  is  to  pay  such  damages  as  shall  be  awarded 
in  any  suit  sub^equeatly  brought  upon  such  ground. 

[Opinion  filed  May  8,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
Fbank  Bakek,  Judge,  presiding. 

Mr.  E.  A.  Shekbubne,  for  appellants. 

Mr.  James  B.  Galloway,  for  appellee. 

Gary,  J.  This  is  an  action  upon  an  attachment  bond,  pur- 
porting to  be  executed  by  appellants  as  sureties  for  Mary  J. 
Lewis,  in  an  action  by  her  against  the  appellee.  The  bond 
recites  that  Lewis  had  prayed  an  attachment,  that  the  court 
ordered  it,  and  that  it  was  about  to  be  issued,  but  there  was 
no  proof  that  it  ever  was  issued,  or  that  it  could  have  done 
any  harm  to  the  appellee  if  it  had  been. 

She  recovered  in  this  case  what  appeared  to  be  the  general 
costs  of  the  action  that  Lewis  prosecuted  against  her  unsuc- 
cessfully. As  the  attachment  prayed  was  not  an  original  one, 
but  in  aid  of  a  pending  action,  those  costs  were  not  covered 
by  the  bond.  "Wallis  v.  Keeney,  88  111.  370,  and  Jevne  v. 
Osgood,  57  III.  340,  are  in  principle  the  same  as  this  case.  If 
the  appellee  had  sustained  any  damage  covered  by  the  bond, 
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she  might  have  recovered,  without  having  her  damages  first 
assessed  in  an  action  for  wrongfnily  sninor  oat  the  attacliment, 
notwithstanding  the  words  of  the  condition  are,  to  pay  such 
damages  as  shall  be  awarded  in  any  suit  which  may  hereafter 
be  brought  for  wrongfully  suing  out  the  attachment.  Church- 
ill V.  Abraham,  22  111.  455. 

There  bsing  no  proof  to  warrant  the  finding,  the  judgment 
is  revei'sed  and  the  cause  remanded. 

JSeversed  and  remaiided. 


First  National  Bank  of  Chicago 

V. 

The  William  Ruehl  Brewing  Company, 

Negoiiobfe  Instruments — Chech — Payment — New  Trial — Netcly  Dis- 
covered  Ecidence. 

In  an  uction  to  recover  the  amount  of  a  check  this  conrt  declines  to  inter- 
fere with  the  judjfinent  for  the  plaintiff,  and  holds  that  the  trial  court 
properly  declined  to  s^nint  a  new  trial  apon  the  ground  of  newly  discovered 
evidence,  it  appearing  that  the  same  is  inconclusive  an  J  cumulative,  and 
that  the  roanons  adduced  for  its  non-production  npon  trial  are  of  an  unsatis- 
factory nature. 

[Opinion,  filed  May  8, 1889.] 

Appkal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
KiCHABD  W.  Clifford,  Judge,  presiding. 

Messrs.  E^baus,  Matbb  &  Steik,  for  appellant, 

Messrs.  Smith  &  Pence,  for  appellee. 

MoRAw,  J.  This  was  an  action  to  recover  the  amount  of 
check  drawn  on  appellant  and  indorsed  to  appellee. 

The  drawer  of  the  check,  one  B.  J.  Ettelsohn,  stopped  the 
payment  of  the  check,  and  is  the  real  defendant,  and  prose- 
cutes this  appeal  in  the  name  of  appellant.  The  case  was  sub- 
mitted to  the  court  for  trial  without  a  jury  and  the  defense 
was  based  on  the  claim  that  fraudulent  representations  were 
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made  to  Ettelsohn  as  to  the  value  of  a  certain  saloon  stock 
by  which  ho  was  indaced  to  advance  to  one  Meyers  the  check 
in  question  as  a  part  of  a  loan  made  on  said  saloon.  The  court 
found  in  favor  of  appellee,  and  thereupon  a  motion  for  new 
trial  was  interposed  which  was  overruled  and  judgment 
entered  on  the  finding.  Afterward  and  at  the  same  term  of 
court  another  motion  for  new  trial  was  made  on  the  ground 
of  newly  discovered  evidence,  which  was  supported  by  afii- 
davits  of  said  Ettelsohn  and  two  others.  The  court  denied 
said  motion. 

The  finding  of  the  court  at  the  trial  is  clearly  supported  by 
the  evidence,  and  it  is  not  contended  that  any  error  of  law 
was  committed.  It  is  urged,  however,  that  the  last  motion 
for  new  trial  should  have  been  allowed  in  order  that  appellant 
might  have  the  benefit  of  the  newly  discovered  evidence. 

Before  the  order  of  a  court  overruling  such  motion  will  be 
reversed,  it  must  apj)ear  from  the  record  tliat  the  newly  dis- 
covered evidence  is  not  merely  cumulative,  but  that  it  is  con- 
trolling and  conclusive,  and  that  the  party  urging  the  new 
trial  has  not  been  negligent  in  not  producing  it  at  the  trial. 

We  have  carefully  examined  the  affidavits  in  connection 
with  the  testimony  given  by  Ettelsohn  on  the  trial,  and  we 
are  satisfied  that  no  case  for  a  new  trial  was  made  which 
comes  up  to  the  conditions  above  stated.  The  testimony  of 
Ettelsohn  given  on  the  trial  shows  that  he  had  knowledge  of 
facts  which  would  have  led,  upon  very  slight  inquiry,  to  all 
he  alleges  he  discovered  after  the  trial,  and  the  two  new  wit- 
nesses were  known  to  him  at  the  time  of  the  trial,  and  it 
appears  that  they  were  ])resent  at  the  very  conversation  in 
which  he  claims  that  fraudulent  representations  were  made  to 
him,  and  the  excuses  presented  by  him  for  not  liaving  their 
testimony,  are  very  tenuous  and  unsatisfactory.  The  evi- 
dence is  also  of  a  cumulative  character,  and  by  no  means  con- 
clusive. It  merely  adds  more  testimony  on  one  side  of  an 
issue  heard  at  the  trial,  and  upon  a  new  trial  the  question 
would  be  as  it  was  on  the  last  one,  who  would  the  court  believe? 

The  court  did  not  err  in  overruling  the  motion  for  a  new 
trial,  and  the  judgment  must  he  aflirmed. 

Judgment  affirmed. 
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Chicago  &  Northwesterbt  Railway  Company 

V. 

Fred  Bouck. 

Ea\lroad9 — Perftonal  Injury — Crossing — Ordinnnf  Cart — OhUg^flom  to 
Look  and  Listen — Special  Finding — Etidence — InBtruetitms* 

1.  In  an  action  for  damng«>s  for  a  personal  injury,  the  ultimate  facts  of 
care  or  negligence  are  questions  for  the  jury,  and  they  should  not  be  in- 
structed by  the  court  as  to  what  acts  constitute  either. 

2.  No  repetition  by  courts  of  review,  that  certain  eridence  does  or  does 
not  sustain  the  verdict  finding  aire  or  neirligenoe  in  the  particular  oise, 
make  the  conclusions  of  fact  arrived  at  by  such  courts  and  the  language  in 
which  they  express  such  conductions,  doctrines  of  law  for  other  cases. 

3.  A  special  verdict  is  a  special  finding  of  facts  inconsistent  with  the 
ireneral  verdict  that  is  to  control  it,  and  no  question  the  answer  to  which 
can  not  have  that  effect  can  be  material. 

4.  This  court  condemns  the  practice  of  requiring  juries  to  find  specially 
upon  an  unreasonable  number  of  interrogatories. 

[Opinion  filed  May  8,  1889.] 

Appeal  from  the  Circnit  Court  of  Cook  Countj ;  the  Hon. 
Abba  N.  Waterman,  Jud^i^e,  presiding. 

Messrs.  W.  C.  Qt)UDY  and  W.  B.  Keep,  for  appellant. 

Messrs.  Cameron  &  Hughes,  for  appellee. 

Counsel  complain  that  the  court,  from  twenty-eight  ques- 
tions proposed  by  appellant  and  a  number  submitted  by  us, 
(which  they  saw  before  the  argument),  should  have  selected 
nine  for  the  consideration  of  the  jury.  Taking  those  asked 
by  defendant  below,  Nos.  1,  10,  20,  21, 14  and  J  5,  as  they  are 
arranged  in  this  record,  were  given  in  Nos.  7,  2,  5,  6,  8  and  9, 
as  sent  to  the  jury.  No.  9  as  asked  by  the  defendant  was  in 
substance  identical,  in  form  deficient,  as  compared  with  No.  1 
submitted  to  the  jury  as  prepared  by  us.  Nos.  3  and  4  as 
given  to  the  jury  were  presented  by  us  to  the  defendant's 
couDsel  before  argument,  and  were  submitted  by  the  court  to 
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be  passed  on  bj  tho  jury.  So  that  appellant  snbmitted  twent}'- 
eight  questions  to  tlio  court  and  the  court  required  the  jury 
to  pass  on  seven  of  theirs,  and  gave  two  not  asked  by  them. 
They  were  all  that  were  material  or  pertinent  to  the  control- 
ling facts  of  the  case. 

We  are  not  aware  of  any  decision  by  onr  Supreme  Court  as 
to  the  number  of  special  findings  that  may  be  required  from 
a  jury,  but  there  must  be  a  limit  The  true  rules  to  be 
applied  to  the  number  of  those  special  questions  would  seem 
to  be  analogous  to  the  rules  laid  down  as  to  instructions.  They 
are  simple,  plain  and  easy  of  comprehension. 

It  is  proper  to  refuse  an  instruction  essentially  embraced  in 
others  already  given.  T.  W.  &  W.  R.  R  Co.  v.  Maine,  67 
III.  298. 

Instructions  which  single  out  a  few  of  many  circumstances 
of  a  case,  and  call  special  attention  of  the  jury  to  their  con- 
sideration are  objectionable.  Hewett  v.  Johnson,  72  111.  513; 
Chittenden  v.  Evans,  41  111.  251;  Protection  Life  Ins.  Co.  v. 
Dill,  91  III.  174. 

So  of  a  fact  which  has  no  direct  bearing  on  the  real  facts 
of  the  case.  Drohn  v.  Brewer,  77  111.  2S0;  Hatch  v.  Marsh, 
71  111.  379. 

They  should,  in  a  clear,  concise  and  comprehensive  manner, 
inform  the  jury  as  to  what  facts  must  be  found  to  recover  or 
bar  a  recovery.     Moshier  v.  Kitchell,  87  III.  18. 

Instructions,  prolix,  numerous,  voluminous  and  containing 
an  argument  are  improper.  R.  Ins.  Co.  v.  Nelson,  75  III.  548; 
S.  Cemetery  Ass'n  v.  Smith,  24  III.  480. 

Where  the  series  of  instructions  given  fairly  cover  the  law 
of  the  case,  a  refusal  to  give  a  correct  instruction,  which  could 
not  have  changed  the  result,  will  not  reverse.  Cusick  v. 
Campbell,  68  111.  508. 

Considering  these  rules  and  the  statute  as  to  such  findings, 
the  court  here  will  see  that  the  court  below  gave  every  one 
that  applied  to  a  material  fact  under  issues  as  made  by  the 
pleadings. 

It  can  not  be  that  a  jury,  by  their  special  findings,  must 
settle  every  controverted  fact     It  is  only  material  facts  that 
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should  be  so  settled.     A  fact  may  bo  controverted,  and  yet  bo 
immaterial  in  arriving  at  a  jast  verdict. 

In  answer  to  the  criticism  on  onr  instructions  as  given,  we 
refer  tlie  court  to  Garland  v.  0.  &  N.  W.  Ry.  Co.,  8  111.  App. 
571;  C.  &  W.  D.  Ry.  Co.  v.  Klauber,  9  111.  App.  613;  Wabash 
Ry.  Co.  V.  Hjnks,  91  111.  408;  I.  C.  R.  R.  Co.  v.  Benton,  69 
111.  174. 

Gary,  J.  This  was  an  action  to  recover  damages  for  per- 
sonal injuries  suifered  by  the  appellee  at  a  railroad  crossing 
of  a  street  in  Chicago  as  stated  in  the  brief  of  appellants. 
^' The  questions  in  this  case  arise  upon  the  decisions  of  the 
court  in  refusing  to  require  the  special  findings  as  requested 
by  the  defendant,  in  submitting  certain  questions  to  the  jury, 
and  in  giving  and  refusing  the  instructions." 

The  questions  actually  submitted  by  the  court  to  the  jury 
are  couceded  to  have  ^een  proper  except  this:  ^^ Was  the 
plaintiff  using  ordinary  care  at  the  time  of  the  injury  com- 
plained of?"  which,  it  is  said  in  the  brief,  is  more  a  question 
of  law  than  of  fact,  and  it  is  but  a  conclusion  based  upon  other 
necessary  facts  to  be  proven  in  the  case.  But  it  is  the  settled 
law  of  this  State  that  the  ultimate  facts  of  care  or  negligen^*e 
are  to  be  found  by  a  jury,  and  the  court  is  not  to  tell  the  jury 
what  acts  constitute  either.  Penn.  Co.  v.  Frana,  112  111. 
398 ;  Chi.  &  A.  R.  R  v.  Pennell,  94  111.  448 ;  Schmidt  v. 
Chi.  &  N.  W.  Ry.,  83  111.  405. 

And  no  repetition  by  courts  of  review,  that  certain  evi- 
dence does  or  does  not,  sustain  the  verdict  finding  care  or 
negligence  in  the  particular  case,  make  the  conclusions  of  fact 
arrived  at  by  such  courts  and  the  language  in  which  they  ex- 
press such  conclusions,  doctrines  of  law  for  other  cases.  Fair- 
bury  V.  Rogers,  98^111.  554.  Or  even  for  a  second  trial  of  the 
same  case.  Chicago  &  N.  W.  Ry.  v.  Moranda,  108  III.  576. 
It  is  also  objected  that  it  is  not  made  a  part  of  the  question 
whether  the  ordinary  care  was  for  the  personal  safety  of  the 
appellee;  not  that  this  omission  makes  the  question  erro- 
neous, but  useless.  The  appellants  asked  the  court  to  submit 
to  the  jury  twenty-eight  questions.  To  do  justice  to  their 
argument  it  is  quoted  as  follows : 
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"  A  Statute  enacted  by  the  legislature  of  1887  provides  that 
a  jury,  in  any  case  in  which  they  render  a  general  verdict, 
may  be  required  by  the  court,  and  must  be  required  on  the 
request  of  any  party  to  the  action,  to  find  specially  upon  any 
material  question  or  questions  of  fact  which  shall  be  stated  to 
them  in  writing,  which  questions  of  fact  shall  be  submitted  by 
the  parties  requesting  the  same  to  the  adverse  party  before 
the  commencement  of  the  argument  to  the  jur}'.  The  statute 
provides  that  submitting  or  refusing  to  submit  to  the  jury, 
when  requested  by  a  party  as  provided  by  the  preceding  sec- 
tion, may  be  excepted  to  and  be  reviewed  on  appeal  by  writ  of 
error  as  a  ruling  on  a  question  of  law.  The  statute  further  pro- 
vides that  when  the  special  finding  of  fact  is  inconsistent  with 
the  general  verdict,  the  former  shall  control  the  latter  and 
the  court  may  render  judgment  accordingly.  Laws  of  1887, 
185. 

**The  rule  requiring  a  special  verdiA  upon  particular  ques- 
tions of  fact  exists  in  several  other  States.  Its  object  is  man- 
ifest When  a  jury  are  permitted  to  render  a  general  verdict 
without  giving  any  reasons,  the  largest  latitude  is  afforded  for 
unjust  verdicts.  These  provisions  are  intended  as  a  resti-aint 
upon  the  passions  and  prejudices  of  the  jury.  It  is  therefore 
made  the  duty  of  the  court,  on  the  request  of  a  party,  to  find 
specially  upon  any  material  question  of  fact,  so  as  to  restrain 
a  jury  from  the  dangers  of  influences  which  ought  not  to 
enter  into  their  consideration.  In  order  to  give  full  effect 
to  this  statute,  every  question  of  fact  material  for  reaching  a 
conclusion  as  to  a  verdict  for  or  against  the  plaintiff  ought  to 
be  submitted  to  the  jury.  The  more  minute  these  questions, 
the  greater  protection  there  is  to  the  rights  of  the  parties. 

"  The  only  justification  for  a  refusal  of  the  court  to  submit 
any  question  proposed  by  a  party  as  to  any  fact,  is  that  such 
fact  would  be  immaterial  for  the  consideration  of  the  jury. 
In  such  a  case  the  evidence  ought  to  be  excluded.  If  the 
evidence  is  allowed  to  go  to  the  jury  at  all,  then  the  court 
ought  to  require  an  answer  specific  as  to  the  fact,  when 
requested  in  writing  by  the  party.  In  the  case  at  bar,  where 
there  was  such  conflicting  evidence,  and  probably  where  some 
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of  the  witnesses  were  knowingly  swearing  to  falsehoods,  there 
was  a  pecoliar  propriety  in  presenting  minute  and  numeroas 
questions  to  the  jury." 

If  the  purpose  of  the  statute  be  to  eatechise  the  jury,  and 
require  them  to  state  the  process  of  reasoning  by  which  they 
have  reached  a  verdict,  it  is  a  revohition.  The  whole  ancient 
theory  of  trial  by  jury  is  gone.  A  jury  is  the  only  deliberative 
body  ^hat  can  reach  a  decision  only  by  being  unanimous. 
Supreme  Courts  decide  by  a  majority,  and  judges  who  concur 
in  the  result,  often  differ  as  to  the  reasons.  The  Supremo 
Court  of  Wisconsin  said  ten  years  ago  in  Ward  v.  Busack,  46 
Wis.  407,  where,  under  a  similar  statute,  only  nineteen  ques- 
tions were  put  to  the  jury,  ''the  presiding  judge  has  the  right 
in  all  cases  to  control  the  form  of  the  special  verdict,  and  no 
refusal  on  his  part  to  submit  a  particular  question  for  their 
answer  would  be  a  ground  of  error,  unless  the  submission  of 
such  question  is  absolutely  a  necessary  part  of  the  special  verdict 
so  that  the  want  of  an  answer  to  it  would  leave  the  verdict  so 
imperfect  that  no  judgment  could  be  rendered  thereon." 
They  cite  their  statute,  to  which  I  have  not  access,  and  proceed: 
"From  our  knowledge  of  the  nature  of  the  special  verdicts 
which  have  come  under  the  consideration  of  this  court,  we 
believe  we  are  justified  in  saying  that  the  tendency  of  some 
of  the  profession,  in  making  use  of  the  law  which  requires 
that  a  special  verdict  shall  be  rendered  whenever  demanded, 
to  abuse  it  by  demanding  that  the  jury  shall  answer  an  infinite 
series  of  questions,  the  object  and  tendency  of  which  is  to 
confuse,  embarrass  and  confound  the  jury,  instead  of  eliciting 
the  facts  upon  which  the  right  of  the  parties  depend,  needs 
the  restraining  hand  of  the  judges  presiding  at  the  circuits, 
and  that  this  court  will  take  pleasure  in  sustaining  such  judges 
in  every  proper  effort  to  make  a  special  verdict  a  concise 
statement  of  the  real  facts  at  issue  in  the  case."  If  this  was 
their  view  in  a  case  where  nineteen  questions  were  asked, 
what  would  they  have  said  in  such  a  case  as  the  A.  T.  &  S.  F. 
R  R.  Co.  V.  Cone,  37  Kansas,  567,  cited  by  these  appellants 
as  authority  in  the  Dunleavy  case,  last  term,  where  one  hun- 
dred and  thirty-six  were  asked } 
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The  learned  judore  of  the  District  Court  tliere  told  the 
jury,  "  The  jury  are  not  required  to  answer  any  speeial  ques- 
tion, unless  they  can  make  such  answer  upon  tlie  testimony 
they  have  heard;  if  any  question  is  submitted,  and  no  sufficient 
evidence  appears  upon  which  to  answer,  the  jury  can  say 
'  don't  know'  or  *  can  not  answer  on  the  evidence.'  It  would 
aggravate  the  tendency  of  this  opinion  to  extend  itself,  to 
quote  the  questions  in  relation  to  which  the  Supreme  Court 
of  Kansas  said,  of  course,  the  court  committed  error  in 
instructing  the  jury  that  they  might  answer  the  special  ques- 
tions by  simply  saying  *  don't  know'  or  'can  not  answer,' 
but  if  they  had  been  truly  and  completely  answered,  the 
answers  would  ahnost  have  furnished  specifications  for  build- 
ing, and  rules  for  running  a  train."  Such  an  administration  of 
the  law  is,  unless  the  subject  is  too  serious  for  the  term,  a 
farce. 

A  special  verdict  is,  like  pleading,  a  statement  of  facts,  and 
not  of  the  evidence,  however  cogent,  of  the  facts.  Starkie  on 
Ev.  766.  And  the  statute  under  consideration  accords  with 
this  ancient  doctrine.  It  is  a  special  finding  of  facts,  incon- 
sistent with  the  general  verdict,  that  is  to  control  it,  and  no 
question,  the  answer  to  which  can  not  have  that  effect,  can  be 
material.  Ward  v.  Busack,  46  Wis.  407;  2  Thompson  on 
Trials,  Sec.  2681.  The  instructions  fairly  told  the  jury  that  to 
entitle  the  phintiff  to  recover  he  must  have  been  in  the  exer- 
cise of  ordinary  care,  and  if  there  could  have  been  any  lack  of 
certainty  as  to  what  that  care  should  relate  to,  at  the  instance 
of  the  appellants  the  court  told  the  jury  that  before  the 
appellee  could  recover  he  must  show  by  affirmative  evidence 
that  he  was,  at  the  time  he  received  the  injury  complained  of, 
exorcising  ordinary  care  and  prudence  for  his  own  safety; 
that  it  was  his  duty  to  look  and  listen  before  going  upon  the 
track;  and  in  other  particulars  went  farther  than  the  law  does 
in  favor  of  the  appellants,  but  refused  to  go  the  length  they 
asked.  There  is  no  error  in  the  record,  and  the  judgment 
should  be  affirmed. 

Judgment  affirmed. 
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The  Chicago,  Rock  Island  &  Pacific  Railway 

cjompany 

V. 

William  Clough. 

Railroads — Personal  Injury — Crossing — Special  Interrogatories — New        53  3M 
Tria  I — Evidence — Instructions — Pleading,  33   129 

J4_364| 

1.  No  direct  statement  that  a  railroad  flaf^man  knew  of  a  fact  which  it 
was  his  duty  to  know,  and  by  which  faojb  his  conduct,  as  he  narrates  it,  was 
prompted,  is  necessary  to  justify  a  finding  that  he  did  know  it. 

2.  Evidence  which  is  merely  cumulative  but  not  conclusive,  will  not  jus- 
tify a  new  trial  upon  the  groand  of  newly  discovered  evidence. 

3.  In  an  action  against  a  railroad  company  to  recover  damages  for 
injuries  received  at  a  street  crossing,  this  court  declines,  in  view  of  the 
evidence,  to  interfere  with  the  verdict  for  the  plaintiff. 

[Opinion  filed  May  8,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
£iBK  Hawes,  Judge,  presiding. 

Messrs.  Thomas  F.  "Witheow  and  James  C.  Hutchins,  for 
appellant. 

Mr.  Joseph  S.  Kennabd,  Jr.,  for  appellee. 

■ 

Gary,  J.  This  was  an  action  by  the  appellee  for  injuries 
sustained  at  a  railroad  crossing  of  a  street. 

A  great  mass  of  conflicting  testimony  was  given  upon  the 
trial,  and  the  verdict  of  the  jury  settles  the  facts  both  as  to 
right  to  and  the  amount  of  the  verdict  The  first  insti'uction 
on  behalf  of  appellee  is  like  the  first  one  sanctioned  by  the 
Supreme  Court  in  Chicago  &  E.  I.  K.  R.  v.  Holland,  122 
111.  461. 

The  special  objection  now  made  to  tliis  instruction  is  that 
the  second  count  added  to  the  original   declaration  is  not 
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proved,  and  therefore  an  instruction  referring  to  the  whole 
declaration  id  wrong.  The  connt  alleges  that  the  flagman  of 
the  appellants  beckoned  to  the  appellee  to  cross  over  wlien 
the  flagman  knew  a  train  was  comingJ  The  appellee  testified 
that  the  flagman  did  beckon  him  to  cross  over.  Whether 
that  was  true  or  not  the  jury  were  to  say.  That  the  flagman 
knew  the  train  was  coming  may  well  be  presumed,  as  he  was 
on  the  ground;  it  was  part  of  his  duty  to  watch  for  trains; 
and  he  testifies  that  he  tried  to  keep  tlie  appellee  out  of  the 
way  of  it.  No  direct  statement  that  he  knew  the  fact  which 
it  was  his  duty  to  know,  and  by  which  fact  his  conduct,  as  lie 
narrates  it,  was  prompted,  was  necessary  to  justify  the  finding 
that  he  did  know  it. 

The  appellants  presented  nineteen  questions  to  be  put  to 
the  jury,  twelve  of  which  were  given  to  them  to  answer.  The 
others  were  rejected,  but  the  answer  to  no  one  of  them,  if 
such  answer  had  been  as  the  appellants  wished  it  to  be,  would 
have  determined  that  the  appellee  was  not  entitled  to  a  ver- 
dict, and  could  not,  therefore,  have  controlled  it  In  C.  &  N. 
W.  Ry.  V.  Bouck,  this  term,  this  subject  is  sufliciently  dis- 
cussed. It  is  impossible,  within  any  reasonable  compass,  to 
follow  the  counsel  of  appellants  through  many  pages  of  brief, 
replying  to  arguments  that  negligence  is  a  question  of  law; 
that  the  jury  should  have  been  told  that  the  appellee  must 
stop  and  listen  before  going  upon  the  track,  and  that  crossing 
the  track  at  all  on  that  street  was  a  bar  to  his  recovery.  Penn. 
Co.  V.  Frana,  112  III.  398. 

The  jury  was  instructed  at  great  length,  at  the  instance  of 
the  appellants,  and  in  many  particulars  more  favorably  to 
them  than  the  law  warrants.  The  supposed  newly  discovered 
evidence  is  merely  cumulative  upon  points  contested  at  the 
trial,  and  not  conclusive.  Krug  v.  Ward,  77  111.  603,  and 
cases  tliere  cited,  are  but  a  part  of  the  authorities  in  this 
State  to  the  eflfect  that  such  evidence  is  not  a  ground  for  a 
new  trial.  There  is  no  error  in  tlie  record  and  the  judgment 
is  afllrmed. 

ludgment  affirmed. 
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Memory  v.  Kiepert. 


Henry  Memory 

V. 

Hermann  Niepert. 

Sales  —  Failure  to   Deliver  —  Agency  —  LitnitationB — Damages — New        l©  232i 
Trial— Contract  in  Writing. 

1.  An  alleged  erroneoos  allowance  of  interest  in  the  compntatioil  of 
damages  in  a  given  case,  will  not  be  considered  by  this  court,  where  the 
motion  for  new  trial  contains  no  suggestion  thereof. 

2.  In  an  action  for  the  recovery  of  damages  alleged  to  have  been  suf- 
fered through  failure  to  deliver  a  quantity  of  bacon  according  to  the  terms 
of  a  certain  writing,  this  court  holds  that  the  same  amounted  to  a  con- 
tract; that  the  action  was  brought  in  apt  time,  and  was  properly  brought; 
that  the  defendant's  authorization  to  the  plaintiff  to  purchase  the  quantity 
named  of  similar  merchandise  and  charge  him  with  the  loss,  did  not  in 
any  way  vary  the  terms  of  the  contract,  and  that  the  adoption  by  the  trial 
court  of  the  Bremen  instead  of  the  Chicago  market  values  by  which  to  as- 
certain the  damages  was  proper  in  view  of  the  acting  by  the  plaintiff  upon 
the  written  authorization  of  the  defendant  to  so  adju;it  matters. 

[Opinion  filed  May  8,  1889.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
JosKPH  £.  Gasy,  Judge,  presiding. 

Messrs.  Bisbbe,  Aheens  &  Dsckeb,  for  plaintiff  in  error. 

Messrs.  Smith  &  f  encs,  for  defendant  in  error. 

Qabkett,  p.  J.  Appellee  sued  appellant  in  assumpsit  to 
recover  damages  for  the  failure  of  the  latter  to  deliver  250 
boxes  of  bacon  in  fulfilment  of  the  following  contract : 

«  BsEMEN,  September  20,  1879. 
^*  Messrs.  Schmidt  &  Fuhrkek, 

Bremen : 
"  Mr.  Henry  Memory,  in  Chicago,  has  sold  to  you  to-day, 
through  my   care,  250  boxes  of  American  bacon,  long  clear 
middles,  at  M.,  25   per  110  lbs.,  Engl.,  cost  and  freight  Bre- 
men, against  draft  at  60  days  sight  on  your  good  selves  or 
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against  bankers'  reimburse  men  t,  in  which  case  one-half  per 
cent  allowance  to  be  returned  to  joo.  Drafts  to  be  accepted 
against  the  delivery  of  documents.  December  or  January, 
18S0,  shipment  from  the  west  by  rail  to  New  York  or  Balti- 
more, hence  by  du*ect  steamer  to  Bremen. 

"  Yours  respectfully, 

"  Febd.  Egoena." 

The  trial  was  before  the  court  without  a  jury,  and  the 
issues  were  found  in  favor  of  appellee,  who  had  judgment  for 
$4,919.96. 

At  the  date  of  the  transaction  in  question,  and  for  some 
time  previous,  appellee  was  engaged  in  business  in  Bremen, 
under  the  name  of  Schmidt  &  Fuhrken,  and  appellant  was 
a  merchant,  having  a  house  in  Chicago.  The  latter  was 
represeuted  in  Bremen  by  his  agent  or  broker,  Fred.  Eggena, 
who  had  authority  to  take  the  contract  in  question.  Inter- 
preted in  the  light  of  the  evidence  in  the  case,  the  contract 
was  for  tlie  sale  of  the  bacon  at  25  marks  for  110  English 
pounds,  less  charges  and  freight  to  Bremen,  a  draft  therefor 
to  be  drawn  on  purchaser  at  60  days  sight,  and  in  case  he 
secured  a  banker's  guaranty  thereof,  ho  was  to  have  returned 
to  him  by  appellant  one-half  of  one  per  cent  on  the  amount 
The  shipment  was  to  be  made  in  December  of  that  year  or 
January  following. 

The  principal  defense  made  was  that  the  action  was  barred 
by  the  statute  of  limitations,  more  than  five  years  having 
elapsed  between  the  time  when  delivery  should  have  been 
made  and  the  bringing  of  the  action.  The  argument  is  that 
the  instrument  which  constitutes  the  basis  of  the  action  is  not 
a  contract  in  writing,  as  it  sliows  upon  its  face  no  agreement 
by  appellee,  and  no  executed  consideration  for  appellant's 
undertaking.  We  admit  there  has  been  great  difficulty  in 
reconciling  the  authorities  on  this  question,  but  it  is  now  set 
at  rest  in  this  State,  contrary  to  the  appellant's  contention. 
Plumb  V.  Campbell,  18  N.  E.  Kep.  790;  Ames  v.  Moir,  March 
term  of  this  court,  1888.  In  the  case  last  named  the  goods 
covered  by  the  written  contract  were  delivered  after  the 
execution  of  the  instrument,  but  that  makes  no  material  differ- 
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ence  as  to  the  character  of  the  conti-act.  Kothing  is  thereby 
added  to  the  writing;  no  more  of  the  contract  is  in  writing 
after  the  delivery  tiian  before. 

Another  reason  nrged  by  appellant  for  the  reversal  is  that 
by  the  terms  of  the  writing  an  option  was  given  to  appellee 
to  accept  the  di-aft  himself,  or  to  procure  a  banker's  guaranty; 
it  is  said  that  until  appellant  was  notified  of  the  exercise  of 
the  option  he  could  not  sliip,  and  as  he  was  never  so  notified 
the  fault  is  with  appellee.  We  think  the  construction  more 
in  keeping  with  business  usages  and  the  terms  of  the  writing 
is  that  the  option  was  to  be  exercised  when  the  draft  was  pre- 
sented for  acceptance.  If  not,  why  was  the  one-half  per  cent 
to  be  returned  to  appellee  ?  The  simple  plan  would  have  been 
to  deduct  the  half  per  cent  from  the  draft  if  the  option  was 
first  to  be  exercised  and  notice  thereof  given. 

Appellant  wrote  appellee  Deceml)er  4, 1879,  that  he  would 
be  unable  to  ship  the  goods  unless  there  should  be  a  decline 
in  prices^  and  authorized  appellee  to  buy  the  bacon  in  Bremen 
after  the  time  for  filling  the  contract  expired  and  debit  him 
with  the  loss.  When  the  time  had  elapsed  appellee  bought 
the  bacon  and  charged  appellant  with  the  loss^  sending  him 
at  the  same  time  a  statement  of  the  amount  To  that  state- 
ment Memory  never  objected.  It  is  now  contended  that  this 
was  a  now  contract  between  the  parties  by  which  the  written 
agreement  signed  by  Eggena  was  satisfied  and  any  recovery 
must  be  for  money  paid  out  for  appellant's  account. 

We  are  inclined  to  think  that  was  not  the  intention  of  the 
parties  but  that  it  was,  in  substance,  merely  a  method  of 
adjusting  the  amount  of  the  damages,  leaving  the  original 
contract  in  full  force. 

Objection  is  made  that  the  court  adopted  the  Bremen  mar- 
ket v^alues  instead  of  Chicago  values,  when  the  property  should 
have  been  delivered,  by  which  to  ascertain  the  damages.  But 
if  in  fact  the  court  followed  the  adjustment  which  appellant 
authorized  by  his  letters  of  December  4,  1879,  and  which 
appellee  accepted  and  acted  upon,  that  was  snfiicient  war- 
rant for  the  action  of  the  court  whatever  may  be  the  construc- 
tion of  the  original  writing  as  to  the  place  of  delivery. 
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In  the  computation  of  damages  it  is  said  the  court  erro- 
neously inchided  interest,  but  in  the  motion  for  new  trial  thero 
was  no  suggestion  of  excessive  damages,  and  it  is  now  too 
late  to  complain  on  that  score.  Oberman  Brewing  Co.  v. 
Ohlerking,  opinion  filed  in  this  court  April  17,  1889. 

We  think  there  is  no  error  in  the  record  and  the  judgment 
is  affirmed. 

Judgment  affirmed. 

Gast,  J.)  took  no  part  in  this  case. 
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Henry  C.  Parmly  et  al. 

V. 

Benjamin  F.  Head. 

Agency —  8aU$  —  Real  Property^  Cammisaion  —  Defective  Title^Evi- 
dence — In  structions* 


1.  A  real  estate  broker  who  procures  a  purchaser,  able,  willinir  and 
ready  to  complete  a  sale  on  the  terms  stipulated  between  him  and  the  seller, 
is  entitled  to  his  commission  if  the  sale  fails  through  the  default  of  the 
seller,  or  his  inability  to  make  a  good  title. 

2.  Where  the  commission  is  to  be  paid  if  the  sale  goes  through,  (he  same 
can  not  be  recovered,  where  a  person  procured  by  the  broker  verbally 
agrees  to  make  the  purchase,  and  afterward  for  no  legal  reason  refuses  to 
do  so. 

8.  An  instruction  should  be  given,  when  the  evidence  justifies  the  argu- 
ment to  the  jury  that  the  facts  supposed  therein  are  true,  and  upon  the 
assumption  made  the  law  is  correctly  stated,  and  the  proposition  in 
question  is  contained  in  no  instruction  given. 

4.  A  purchaser  of  real  estate  is  entitled  to  a  merchantable  title. 

5.  Whether  or  not  a  title  is  defective,  is  a  question  of  law  for  the  court. 


[Opinion  filed  May  8,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  Wallace  Heokkan,  for  appellants. 

Mr.  George  W.  Pluhhsb,  for  appellee. 
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MoRAN,  J.  This  action  was  brought  to  recover  from  appel- 
lants $1,000  commissions  which  appellee  claimed  was  due 
to  him  for  services  aboat  the  sale  of  certain  land.  Appellee 
was  not  retained  by  appellants  to  find  a  purchaser  for  the 
land,  but,  knowing  that  thej  would  sell  it,  he  communicated 
with  parties  who  he  knew  would  like  to  buy  such  land,  and 
after  some  correspondence  about  the  price  and  talks  with 
appellants,  the  latter  offered  to  sell  for  $73,000.  Appellee 
relates  what  occurred  with  reference  to  commissions  as  fol> 
]ows: 

"  We  had  a  meeting  in  Mr.  Parmly's  office,  Mr.  Parmly, 
Mr.  Farrar  and  myself,  and  at  that  meeting  the  question  of 
commissions  came  up  in  regard  to  the  sale.  I  said,  gentle- 
men, you  know  what  the  usual  commission  is  on  such  a  sale 
here,  two  and  one-half  per  cent  Well,  they  said  it  is  quite  a 
large  deal,  and  we  are  making  some  concessions,  and  you  must 
take  less  than  that  for  your  commissions.  I  said,  gentlemen, 
if  you  make  the  sale  promptly  and  quickly  I  will  agree  to 
take  $1,000.  Then  tliey  said  that  if  the  sale  went  through 
at  $73,000,  they  would  give  me  $1,000;  if  I  got  these  parties 
up  and  got  them  $73,000,  that  I  was  to  have  $1,000." 

Appellee  thereupon  telegraphed  the  proposed  purchasers, 
and  tliey  met  appellants  at  their  Qffice  and  a  verbal  agreement 
was  made  that  said  purchasers  would  take  the  property  at 
$73,000.  The  abstract  was  given  to  the  parties  to  be  exam- 
ined, and  after  some  time  appellee  stated  to  appellants  that 
the  purchasers'  attorneys  would  not  pass  the  title  ;  that  there 
were  defects  in  it  that  could  be  cured  by  filing  a  bill  under 
the  burnt  record  act;  but  appellants  claimed  that  the  title  was 
good,  that  they  had  bought  it  so,  and  they  did  not  propose  to 
make  any  correction  in  it,  and  tliey  would  not  file  such  a  bill, 
and  consequently  the  sale  did  not  go  through. 

At  tlie  trial,  appellee  put  in  the  testimony  of  attorneys  to 
prove  that  the  title  was  defective,  and  appellants  introduced 
the  evidence  of  other  attorneys  to  sustain  their  contention 
that  the  title  was  not  defective. 

The  court  gave  to  the  jury,  at  the  request  of  appellee,  the 
following  instruction : 
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"  ikcoiid.  Tho  jury  are  further  instructed  tliat  if  they 
believe  from  the  evidence  that  an  agreement  was  made 
between  the  plaintiff  and  the  defendants  whereby  the  defend- 
ants agreed  to  pay  to  the  plaintiff  the  sum  of  $1,000  for  pro- 
curing and  furnishing  a  purchaser  for  the  land  in  question, 
and  if  the  jury  further  believe  from  the  evidence  that, 
pursuant  to  said  agreement,  the  plaintiff  did  procure  and  fur- 
nish a  purchaser,  who  was  accepted  by  the  defendants,  and  with 
whom  the  defendants  made  an  agreement  for  the  sale  of  said 
land  upon  the  terms  given  by  the  defendants  to  the  plaintiff, 
then  the  jury  are  instructed  that  the  plaintiff  has  earned 
and  is  entitled  to  the  commission  or  compensation  agreed 
upon  to  bo  paid  to  him,  if  from  the  evidence  they  find  any 
such  agreement  was  made." 

The  giving  of  said  instruction  was  manifest  error.  There 
is  no  evidence  in  the  record  to  sustain  the  first  hypothesis  con- 
tained in  it.  Appellee  did  not  pretend  in  his  testimony  that  he 
had  been  engaged  to  procure  a  purchaser  for  the  land,  bat 
expressly  testified  that  the  agreement  was  that  if  the  sale  went 
through,  and  he  got  the  parties  then  in  negotiation  to  give 
$73,000  for  the  land,  he  was  to  have  $1,000. 

The  remainder  of  the  instruction  is  also  faulty  and  does 
not  state  the  law  correctly,  as  applicable  to  this  case.  It  was 
not  enough  to  entitle  him  to  recover  under  the  facts  of  this 
case,  that  the  broker  should  procure  a  purchaser  who  was 
accepted  by  defendants,  and  with  whom  they  made  a  ver- 
bal agreement  for  the  sale  of  the  land.  Bis  purchaser  mnst 
not  only  be  accepted  and  agree  to  purchase,  but  he  must  also 
carry  out  the  agreement  unless  prevented  by  the  fault  of 
appellants.  The  rule  is,  that  if  the  broker  procures  a  pur- 
chaser able  and  willing  and  ready  to  complete  the  purchase 
on  the  terms  stipulated  between  the  broker  and  the  seller,  the 
broker  shall  have  his  compensation  notwithstanding  the  sale 
is  not  consummated,  if  it  fails  through  the  default  of  the  seller, 
or  his  inability  to  make  a  good  title.  But  where  the  compen- 
sation is  to  be  paid  if  the  sale  goes  through,  the  broker  does 
not  entitle  himself  to  claim  it,  if  he  brings  a  purchaser  who 
says  he  will  buy,  and  verbally  agrees  to  do  so,  but  who,  for 
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no  legal  reason,  refuses  to  complete  the  transaction.     Hamlin 
V.  Sclmltz,  3i  Minn.  534  and  cases  there  cited.     The  conrt 
refnsed  to  give  tlie  jnrj  the  following  instruction  in  behalf 
of  defendants: 

^^JEighth.     The  Jury  are   instructed  that  even  though  they 
may  believe,   from    the   evidence   in  the  case,  that  Messrs. 
Parmly  Brothers  and  Farrar  agreed  to  pay  the  plaintiff  $1,000 
for  selling  the  property  referred  to  in  this  case  for  $73,000, 
and  that  Dr.  Shepard  was  procured  by  the  plaintiff,  and  did  at 
one  time  express  a  willingness  to  buy  said  property  at  said  price, 
still,  if  the  jury  further  believe  from  the  evidence  in  the  case 
that  said  Shepard  did  not  buy  said  property  at  said  price,  but 
after\rard  refused  to  do  so,  and  that  the  real  cause  of  such 
refusal  was  not  any  defect  or  supposed  defect  in  the  title  to  said 
property,  but  was  in  reality  the  fact  that  said  Shepard  found  an 
opportunity  to  buy  other  lots  adjoining  said  property  which  he 
preferred  to  said  property,  then  the  defendants  are  not  respon- 
sible   in  law   for   the  failure   of  said  Shepard  to  buy  said 
"**"mly  and  Farrar  property,  and  the  jury  should  find  for  the 
^'^^endants." 

The  refusal   was  error.     There    was  evidence  on   which 

appellants  were  entitled  to  argue  to  the  jury  that  the  facts  sup- 

P^^d  in  the  instruction  were  true,  and  upon  the  assumption 

"^^de  the  law  was  correctly  stated,  and  the  proposition  is  con- 

'^'^ed  in  no  instruction  given.     Reidle  v.  Mulhausen,  20  111. 

^Pp-  68;  Stearns  v.  Eeidy,  18  III.  App.  582. 

,    -Appellants    assign    for   error    the    refusal  to  give  their 

^^trnction   No.  7.    We  think  it  was  properly  refused.     It 

.     '^  the  jury  in  substance  that  the  purchaser  would  not  bo 

l^^tiged  in  refusing  to  complete  the  purchase  on  objections 

^he  title  if  they  "  believe  from  the  evidence  that  the  title 

^  ^id  property  was  not  substantially  defective."    Whether 

^  ^tle  is  defective  is  a  question  of  law  for  the  court.     The 

^^^^  should  find   the  facts,   but  it  is  for  the  court  to  say 

^^other  they  constitute  defects,  or  whether,  on  the  whole, 

^"^^  tifle  is   defective.     Then  the  phrase  "not  substantially 

^^fective,*'  is  loose  and  indetinite.     A  purchaser  is  entitled 

^  a  merchantable  title,  a  marketable  title — such  a  one  as  will 
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bring  in  the  market  as  high  a  priee  with,  as  without  the  objec- 
tion. Parker  v.  Porter,  11  111.  App.  605;  Brown  v.  Cannon, 
5  Gilm.  174 

Other  errors  complained  of  we  deem  it  nnnecessary  to  dis- 
cass,  as  they  are  not  likely  to  occnr  on  another  trial. 

For  the  errors  indicated  the  judgment  will  be  reversed  and 
the  case  remanded. 

Meversed  and  remcmded. 


Isaac  V.  Brokaw  et  al, 

V. 

Cornelius  R.  Field  et  al. 

Moi'tgagea — Foreclosure — LAmitations — Husband  and  Wife. 

1.  The  makers  oi  a  mortgage  are  estopped  from  denying  the  indebted- 
ness set  forth  therein. 

2.  The  recitals  in  a  mortgage  setting  forth  the  existence  of  a  debt^ 
accompanied  by  an  agreement  to  pay  the  same,  are  **  evidences  of  indebted- 
ness in  writing,'*  within  Sec.  16  of  the  act  concerning  limitations. 

8.     Where,  under  the  terms  of  a  mortgage,  the  whole  debt  does  not . 
become  due  by  default  in  the  payment  of  interest,  and  proceedings  to  sell 
under  such  default  are  begun,  a  tender  of  the  sum  due,  with  interest  and 
expenses,  will  be  suflScient  ground  for  bringing  the  same  to  an  end. 

4.  In  the  case  presented,  this  court  holds  that  both  the  legal  and  equi- 
table estates  were  conveyed  by  the  mortgage  given,  and  that  the  debt  of  the 
husband  was  a  valid  consideration  for  the  giving  thereof. 

5.  The  burden  of  proving  the  discharge  of  property  standing  in  the 
relation  of  surety,  by  an  extension  of  the  time  of  payment  of  a  debt,  is  upon 
the  person  contending  the  same  was  made. 

[Opinion  filed  May  8,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  Connty;  the 
Hon.  Henry  M.  Shepard,  Judge,  presiding. 

Mr.  Thomas  Dent,  for  appellants. 

Messrs.   James  K.   Edsall  and  Henry  W.   Magee,  for 

appellees. 
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Gaby,  J.  The  record  shows  that  December  27,  1872,  the 
appellee  Field,  as  trustee  for  Harriet  M.  Harvey,  wife  of 
James  M.  Harvey,  and  the  said  Harriet  and  James,  executed 
a  mortga^  to  the  appellants  to  secure  to  them  the  sum  of 
$10,032.65,  which  the  mortgage  recited  that  James  owed  them 
for  merchandise.  The  mortgage  was  not  accompanied  by  any 
extrinsic  evidence  of,  bnt  recited  that  James  had  agreed  to 
pay  tlie  indebtedness,  on  or  before  three  years  thereaf tei*,  with 
semi-annual  interest. 

July  22,  1884,  the  original  bill,  in  nsnal  form,  was  filed  to 
foreclose.  There  was  no  reason  why  the  foreclosure  should 
not  have  been  had  without  delay,  upon  the  original  bill;  but 
by  amendments^  demurrers,  pleas,  answers,  exhibits,  deposi- 
tions and  oral  testimony  the  record  has  grown  to  a  bulk 
of  over  350  pages,  and  still  there  is  no  reason  why  the 
mortgage  should  not  bo  foreclosed.  The  amendments  by 
the  appellants  have  brought  in  a  great  deal  of  surplus- 
age, bnt  the  facts  of  the  execution  of  the  mortgage,  and 
that  the  indebtedness  has  never  been  paid,  stand  uncontested 
upon  the  record,  the  bill  having  been  dismissed  without  tbc 
introduction  of  any  evidence  by  the  appellees.  In  1877 
James  M.  died,  and  the  indebtedness  was  not  presented  in  the 
course  of  administration  as  a  claim  against  his  estate. 

The  recitals  in  the  mortgage  estop  the  makers  of  it  to  deny 
the  indebtedness  as  therein  stated.  This  rule  has  been  so 
often  repeated  that  it  seems  useless  to  refer  to  cases.  They 
run  from  Oriaman  v.  Mathews,  1  Scammon,  148,  through  a 
large  part  of  the  subsequent  volumes  of  the  Illinois  reports. 
Conger  v.  Lancaster,  6  Yerg.  477;  Newbury  v.  Rutter,  38 
Iowa,  179,  and  Jones  on  Mtg.,  Sees.  677,  1225,  show  that  the 
recitals  of  the  existence  of  the  debt  and  of  the  agreement  of 
James  M.  to  pay  it,  are  ^'  evidences  of  indebtedness  in  writ- 
ing," to  which  the  limitation  is  ten  yeai*8,  under  Sec.  16  of  the 
act  in  regard  to  limitations.  If  he  had  given  his  note  for  the 
debt,  and  the  mortgage  had  been  to  secure  it,  it  would  have 
been  no  better  than  it  is  m  the  present  shape. 

Whether  there  were  defaults  in  the  payment  of  interest 
more  than  ten  years  before  the  filing  of  the  bill  or  not,  is  now 
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of  no  importance.  Those  installments  of  interest  have  been 
paid.  If  they  had  not  been,  it  may  be  that  such  of  tlicm  as 
became  due  more  than  ten  years  before  suit  would  have  been 
barred,  but  that  is  by  no  means  certain.  Grafton  Bk.  v.  Doe, 
19  Vt.  463. 

The  provision  in  the  mortgage  that  upon  any  such  default 
it  should  be  lawful  to  sell,  does  cot  in  terms,  or  by  consti'uc- 
tion  make  the  whole  debt  due,  by  such  default  of  the  interest. 
It  does  not  provide  that  the  sale  shall  be  to  pay  the  whole 
debt,  and  no  sale  for  more  than  the  interest  due  could  be 
made  under  it,  unless,  perhaps,  the  premises  not  being  sus- 
ceptible of  division,  the  sale  must  be  of  all  or  not  at  all.  And 
even  then  it  seems  that  the  appellants  could  only  retain  the 
amount  due,  and  their  security  for  the  residue  of  the  debt  would 
be  gone.  Smith  v.  Smith,  32  111.  198.  Such  a  provision  is  a 
mere  privilege  to  the  creditor;  inoperative,  and  of  no  effect, 
unless  he  elects  to  avail  himself  of  it.  Cleaver  v.  Herbert, 
61  111.  126;  Barbour  v.  White,  37  111.  164;  Richardson  v.  War- 
ner,  28  Fed.  E.  343. 

And  if  proceedings  to  sell  on  such  default  had  been  com- 
menced, a  tender  of  the  sum  due,  with  interest  upon  it  and 
expenses,  would  have  been  sufBcient  ground  for  stopping 
them.  Tiernan  v.  Ilinman,  16  111.  400;  Bane  v.  Gridley,  67 
111.  388.  The  debt,  therefore,  was  not  due,  and  the  statute  of 
limitations  did  not  begin  to  run  until  December  27,  1875,  and 
the  bill  was  filed  within  ten  years  thereafter. 

If  the  statute  of  1874,  in  relation  to  tlie  relief  of  sureties 
when  the  principal  debtor  dies  and  the  claim  is  not  within 
two  years  presented  against  his  estate,  can  apply  to  this  case, 
it  will  only  reduce  the  mortgage  so  much  as  the  parties 
resisting  the  foreclosure  shall  show  would  have  been  paid  in 
the  course  of  administration.  All  of  the  matter  in  this 
record  as  to  the  charge  of  the  goods  to  Mrs.  Harvey,  the 
agreement  of  February  29,  1872,  to  give  a  mortgage,  the 
$10,000  bond  and  mortgage  never  used,  and  all  the  evidence, 
except  the  mortgage  itself  and  that  relating  to  taxes,  is  sur- 
plusage. There  is  nothing  in  the  objection  that  Field,  as 
trustee,  could  not  mortgage.     His  execution  of  the  mortgage 
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carried  the  legal  estate.  Dawson  v.  Ilayden,  67  111.  52; 
Graham  v.  Anderson,  42  111.  614;  Reece  v.  Allen,  5  Gihn. 
236.  By  joining  in  it  Mrs.  Harvey  and  her  husband  carried 
the  equity.  Sec.  18,  Act  1872,  Conveyances.  His  debt  was 
a  valid  consideration.     Edwards  v.  Schoencman,  104  111.  278. 

The  decree  must  be  reversed  and  the  cause  remanded.  The 
ap])ellant8  are  entitled  to  the  same  remedy  upon  the  mortgage, 
and  no  other,  that  they  would  be  entitled  to  if  they  had  now 
to  present  to  the  court  the  promissory  note  of  James  H.  Har- 
vey properly  described  in  the  mortgage,  to  the  same  effect  as 
his  agreement  there  is  recited.  It  makes  no  difference  in  the 
case  whether  Mrs.  Harvey  is  a  defendant  in  her  capacity  as 
executrix  or  not;  no  additional  costs  are  made  thereby. 

TJ^is  record  could  not  be  made  intelligible  to  any  but  those 
conversant  with  the  case,  within  any  reasonable  limits,  and 
therefore  no  effort  is  made  to  state  all  the  facts,  and  the  law 
applicable  to  them,  as  their  like  will  never  happen  again. 

If  there  was  any  extension  of  the  time  limited  for  payment 
of  the  debt,  without  the  consent  of  Mrs.  Harvey,  by  which 
her  property  standing  in  the  relation  of  surety,  was  discharged, 
the  burden  of  proving  such  extension  is  upon  her.  Stearns 
V.  Sweet,  78  111.  446. 

JReversed  and  remanded. 


GUSTAVE  MaNOWSKY  FOR  USE,  ETC., 

V. 

James  Conroy,  Impleaded,  etc. 

Garnishment — Answer  qf  Garnishee — Truth  of— Burden  of  Proof  Sec. 
2,  Chap.  62,  B,  S. 

1.  The  answer  of  a  garnishee  must  be  taken  as  true  in  the  absence  of 
proof  to  the  contrary. 

2.  The  traverse  of  such  answer  by  the  execution  creditor  does  not 
relieve  him  of  the  duty  of  proving  the  same  untrue. 

3.  Upon  garnishment  proceedings  wherein  it  is  sought  to  reach  funds 
claimed  to  be  due  the  judgment  debtor,  notice  having  been  served  upon 
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the  (T'lrnishee  by  Bub-contractors  under  such  debtor  in  conformity  with 
the  requirements  of  the  lien  law,  to  recover  claims  aggregating  the  b.il- 
ance  due  or  more,  this  court  declines  to  interfere  with  the  verdict  for  the 
garnishee,  for  the  reason  that  Sec  2,  Chap.  62,  R.  S.,  touching  the  appear- 
ance of  claimants  and  the  litigation  of  their  rights,  was  not  complied  with. 

[Opinion  filed  Maj  8,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Kirk  Ha  web,  Judge,  presiding. 

Judgment  was  rendered  in  the  Superior  Court  of  Cook 
County  for  $335.12  and  costs,  in  favor  of  Edward  Otto  and 
against  Gostave  Manowsky;  execution  was  issued  and  returned 
by  the  sheriflF,  no  property  found.  Otto  then  filed  an  aflS- 
davit  for  garnishment,  and  appellee  was  served  with  sum- 
mons, as  garnishee,  and  interrogatories  being  filed,  he 
answered  that  there  was  a  written  contract  between  himself 
and  Manowsky,  by  the  terms  of  which  Manowsky  agreed  to 
build  for  him  a  house  to  cost  $1,300;  that  the  price  was  to  be 
paid  in  installments;  that  $900  of  the  amount  had  been 
paid  before  the  service  of  the  garnishee  summons,  and  that  the 
remaining  $400  was  not  due,  as  Manows'ky  had  not  completed 
his  contract;  that  notice  under  the  lien  law  of  the  State  had 
been  served  on  him,  Conroy,  for  liens,  to  the  amount  of  about 
$350,  the  names  of  the  claimants  and  amounts  being  specific- 
ally stated;  that  the  time  for  giving  such  notices  has  not 
expired,  and  that  he  believes  the  amount  of  sub-contractor's 
liens,  to  which  the  building  is  liable,  exceeds  the  sum  of  $400; 
that  Manowsky  abandoned  the  work  before  the  building  was 
completed,  leaving  about  $50  worth  of  labor  and  materials 
still  to  be  furnished  therefor;  and  insisting  in  said  answer 
that  under  the  statute  he  was  entitled  to  retain  whatever  is 
due  Manowsky  to  protect  himself  against  said  liens.  The 
answer  was  sworn  to,  and  a  traverse  thereto  filed  by  Otto.  On 
the  trial,  the  judgment,  execution  and  return  were  introduced 
in  evidence.  Otto  then  testified  that  the  judgment  was 
wholly  unpaid,  and  plaintiff  rested.  On  motion  of  Conroy, 
the  court  then  instructed  the  jury  to  find  for  him,  Conroy. 
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Verdict  was  rendered  accordingly  and  motion  for  new  trial 
by  appellant.  Motion  overruled  and  judgment  on  verdict, 
from  which  Otto  appeals. 

Messrs.  Holden  &  Farson,  for  appellant. 

Messrs.  Snowhook,  Johnston  &  Gray,  for  appellee. 

Garneti,  p.  J.  The  only  question  presented  is,  on  whom 
was  the  burden  of  proof?  The  court  below,  in  its  instruction 
to  tlie  jury,  assumed  that  the  answer  of  the  garnishee  was  to 
be  taken  as  true,  in  the  absence  of  proof.  That  the  ruling 
was  sound,  is  attested  by  a  series  of  decisions  in  this  State, 
which  must  control  the  action  of  this  court.  Kergin  v.  Daw- 
sun,  1  Gilinan,  86;  III.  Central  R.  R  Co.  v.  Cobb,  48  111.  402; 
C.  &  St.  L.  R.  R  Co.  V.  Killenl^rg,  b2  111.  296;  C.  &  St.  L. 
R  R  Co.  V.  Hindman,  85  111.  521. 

The  ti-avcrse  of  the  answer  did  not  relieve  the  execution 
creditor  of  the  duty  of  proving  what  the  garnit^hee  declined 
to  admit.  If  the  answer  was  uncertain  or  insufficient  in  any 
material  point,  the  court,  on  proper  application,  would  have 
required  a  further  answer.  But  having  taken  issue  on  the 
facts  presented  by  the  answer,  the  burden  of  proof  remained 
on  Otto. 

Sec.  2,  Chap.  62,  prescribes  the  course  to  be  pursued,  wlien 
the  fund  in  the  hands  of  the  garnishee  is  claimed  by  any  other 
person;  it  provides  that  such  claimant  shall  be  allowed  to 
appear  and  maintain  his  right,  and  if  ho  does  not  voluntarily 
api^ar,  notice  shall  be  issued  and  served  on  him  in  such  a 
manner  as  the  court  may  direct.  Here  tlie  parties  claiming 
the  remaining  $400  of  the  price  of  the  building  never 
appeared,  nor  were  they  served  with  any  notice  to  appear, 
and  it  may  well  be  doubted  whether  the  court  could  have 
compelled  the  garnishee  to  litigate  the  validity  of  their  claims 
until  they  were  so  notified.     The  judgment  is  affirmed. 

Judgment  affirmed. 
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33    lu 


Joseph  Koerper 

ff   657  v. 

,JoJ«|  Ja(X)b    Jung. 

Sales — Fixtures — TitU-^Warraniy  of— Avoidance  hy  Parol— Freehold 
— Damages — Evidence — Instructions, 

1.  A  warranty  of  title  contained  in  a  bill  of  sale  of  firtores,  constituting? 
a  part  of  the  freehold,  can  not  be  avoided  by  the  declaration  of  the  vendor 
to  the  vendee  before  the  executiQn  thereof,  that  he  does  not  own  them. 

2.  ]n  an  action  for  a  breach  of  such  a  warranty,  a  recovery  may  be  had 
foe  the  value  of  the  property  in  question,  to  a  tenant  occupying  the  premises 
wherein  they  are  located. 

[Opioion  filed  May  8,  1889.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  C.  A.  Allen  and  Frank  J.  Loesch,  for  plaintiff  in 
error. 

Mr.  Louis  Shissler,  for  defendant  in  error. 

Gary,  J.  This  was  an  action  upon  a  warranty  of  title  con- 
tained in  a  bill  of  sale  of  fixtures  of  a  butcher  shop  or  meat 
market.  With  the  fixtures  was  transferred  a  lease  of  the 
premises.  It  is  conceded  that  the  fixtures  did  not  belong  to 
the  vendor,  plaintiff  in  error,  but  were  part  of  the  freehold. 

He  seeks  to  escape  liability  on  the  ground  that  before  the 
execution  of  the  bill  of  sale,  he  told  the  vendee,  defendant  in 
error,  that  the  fixtures  in  question  were  not  his.  The  war- 
ranty is  not  thus  to  be  avoided  by  parol.  Wadhams  v.  Innes, 
4  ril.  App.  642;  Wadhams  v.  Swan,  109  111.  46;  Beach  v. 
Miller,  51  111.  206;  Keegan  v.Kinnaire,  12  111.  App.  484; 
Eawle  on  Gov.  for  Title,  Sec.  88. 

At  the  instance  of  the  plaintiff  in  error  the  jury  were 
instructed  that  the  recovery  could  be  only  what  the  articles 
were  reasonably  worth  for  the  purpose  of  removal.     It  is 
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quite  clear  from  the  whole  case  that  between  the  parties  at 
the  time  of  the  sale,  the  value  was  considered  from  $350  to 
$400,  and  that  price  paid,  so  that  if  money  had  and  received, 
being  paid  for  a  consideration  that  had  failed,  would  lie,  that 
would  be  the  measure  of  recovery. 

And  in  trespass  for  taking  fixtures,  the  plaintiff  being  but 
a  tenant,  the  value  is  to  be  estimated  by  what  they  are  worth 
for  use  to  tenant,  as  situated.  Thompson  v.  Pettitt,  59 
m.  101;  Lockley  v.  Rye,  8  M.  &  W.  133;  and  the  same  rule 
applies  on  a  broach  of  warranty  of  title.  Grose  v.  Hennessey, 
13  Allen,  389.  The  insti'uction  was,  therefore,  more  than  the 
plaintiff  in  error  was  entitled  to,  but  the  jury,  in  the  adminis- 
tration of  natural  justice,  assessed  the  damages  at  $350.  In 
this  they  made  no  mistake.  These  views  dispose  of  the  ques- 
tions in  the  case,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


33    14d 
64    628 

Lake   Shore    &    Michigan    Southern    Kailway    ^moi 

Company 

V. 

Joseph  Probeck. 
Same 

V. 

Frederick  Schmidt. 

Railroads — Crossings — Personal  Injuries — Trains — Carele ss  Manage' 
meat  of  ^Excessive  Speed — Ordinance — Flagman — Negligence  of — Evi- 
dence— Instruction  s. 

1.  A  law  or  ordinance  touching  the  npeed  of  passenger  trains,  does  not 
apply  to  an  engine  and  tender. 

2.  An  instmction  which  does  not  confine  the  right  of  recovery  for  a 
personal  injury  to  the  ground  alleged  in  the  declaration,  is  bad. 

[Opinion  filed  May  8,  1889.] 

You  XXXIII  10 
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Appeal  from  the  Saperior  Court  of  Cook  County;  tlio 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  Flint  B.  Smith,  for  appellant 

Mr.  Farlin  Q.  Ball,  for  appellees. 

Gaby,  J.  These  are  eases  to  recover  separate  damages  for 
injuries  sustained  at  the  same  time  by  the  appellees  at  a  rail- 
road crossing  of  a  street  in  Chicago.  In  all  respects,  except 
the  injuries,  the  cases  are  alike,  and  were  tried  at  once  by  the 
same  jury.  The  declarations  each  contained  two  counts,  the 
first  alleging  careless  and  improper  management  of  the  train 
as  the  cause  of  the  injury,  and  the  second,  speed  in  excess  c»f 
that  allowed  by  an  ordinance  of  the  city. 

There  was  no  train  of  cars ;  only  an  engine  and  tender  with 
nothing  attached.  There  was  testimony  that  the  flagman  at 
the  crossing  was  inattentive  to  his  duty.  The  ordinance  lim- 
ited the  speed  of  ''  passenger  trains." 

The  first  instruction  for  the  appellees  put  before  the  jbry 
as  a  ground  of  recovery,  "  a  greater  rate  of  speed  than  is 
allowed  by  the  ordinance  of  the  City  of  Chicago,  or  by  the 
laws  of  the  State  of  Illinois."  Tlie  second,  that  the  appellants 
were  "then  and  there  guilty  of  negligence  which  directly  con- 
tributed to  the  injury."  The  cases  will  have  to  be  tried  again, 
as  both  these  instructions  are  wrong.  An  engine  is  not  a 
"passenger  train."  There  may  bo  the  same  reason  for  limit- 
ing its  speed,  but  that  is  for  the  authorities  of  the  city  to 
determine.  There  is  neither  ordinance  of  the  city  nor  law  of 
the  State,  to  which  the  first  instruction  could  refer. 

The  second  instruction  does  not  confine  the  right  of  recovery 
to  the  ground  alleged  in  the  declaration.  Any  neglect  by  the 
flagman  was  a  matter  for  the  jury  to  consider  under  the  instruc- 
tion, but  not  under  the  declaration.  In  principle  the  fault  is 
the  same  as  in  C,  B.  &  Q.  R  E.  Co.  v.  Magee,  60  111.  629 ; 
see,  also,  C.  &  A.  Ry.  Co.  v.  Mack,  72  111.  141.  It  is  unneces- 
sary, if  not  improper,  to  comment  upon  the  evidence.  The 
judgments  are  reversed  and  the  causes  remanded. 

Reversed  and  remanded. 
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Peter  D.  Gilek  -?^-5??i 


V. 

Ernst  Stock. 

Negotiable  Tnstrutnenis — Notes — Collection  of— Injunctions — Frand  and 
Duress — Conflicting  Claims — Voluntary  Compromise — Mistake   of  Law. 

This   court  will  not  disturb  a  voluntary  settlement  of  conflicting  claims, 
though  based  upon  an  erroneous  interpretation  of  the  law. 

[Opinion  filed  May  8,  1889.] 

Appeal  from  tlie  Superior  Court  of  Cook  County;    the 
Hon.  Hknhy  M.  Shepasd,  Judge,  presiding. 

Mr.  F.  H.  Tbddb,  for  appellant 

^r.  Edw.  U.  Flibhmann,  for  appellee. 

Gaet,  J.  This  is  a  bill  in  chancery,  filed  by  the  appellant, 
for  an  injunction  against  the  collection  of  some  promissory 
notes,  given  by  him  to  the  appellee.  Whether  he  is  entitled 
to  any  relief  can  not  be  determined  upon  this  bill,  because  of 
the  insufficiency  of  its  allegations,  and  the  affirmance  of  this 
decree  will  be  no  bar  to  another  suit,  upon  a  bill  presenting  a 
good  case,  or  to  an  application  on  Uie  law  side  of  the  court 
for  an  opportnnity  to  make  a  defense  to  the  notes,  upon 
which  judgments  by  confession  have  been  entered.  The  bill 
seeks  to  make  a  case  of  fraud  and  duress. 

The  parties  had  been  partners.  The  appellee  wished  to 
withdraw  from  the  business.  In  the  dissolution  the  interest 
of  the  appellant  was  fixed  at  $4,000,  and  that  of  the  appellee 
at 8,000.  The  mode  adopted  for  a  dissolution  was  that  one 
Potthost  became  a  partner  with  appellant,  the  new  firm  gave 
their  notes  to  the  appellee  for  $4,000,  and  Potthost  gave  to  ap- 
pellee cash  and  notes  to  the  amount  of  $4,000.    After  the  new 
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firm  had  been  in  business  about  fifteen  months,  the  appellant 
became  dissatisfied  with  Potthost,  and  bought  him  out  for 
$1,000.  Potthost  then  owed  the  appellee  $2,870  on  judg- 
ment notes.  What  became  of  Potthost  then,  the  bill  does  not 
show;  it  may  reasonably  be  inferred  that  the  claim  of  appel- 
lee upon  him  had  no  value. 

The  charges  of  the  bill  upon  which  relief  is  asked  are  that  the 
appellee  presented  to  the  appellant  the  notes  of  Potthost,  and 
demanded  that  appellant  should  pay  them,  threatening  that 
nnless  the  appellant  paid  them,  the  appellee  would  enter  judg- 
ment upon  them  and  seize  the  stock  and  business  of  the  appel- 
lant and  the  appellant  believed  hin\;  that  the  appellee  then  told 
the  appellant  to  come  to  the  office  of  the  appellee,  where  he 
repeated  his  threats;  stated,  and  procured  his  attorney  to  repre- 
sent to  the  appellant  that  he  was  liable  for  the  amount  of  the 
notes,  and  that  they  represented  a  firm  debt;  that  unless  ho 
at  once  paid  them,  his  stock  of  groceries  and  business  would 
be  sold  and  he  turned  out  of  doors;  that  he  believed  what  was 
80  told  him,  and  gave  the  judgment  notes  in  question  amount- 
ing to  $2,500,  and  the  appellee  gave  to  the  appellant  the 
notes  of  Potthost  on  which  was  then  unpaid  $2,870,  besides 
probably,  some  accrued  interest.  Now,  upon  these  facts  it  is 
quite  clear  that  the  appellee  might,  in  good  faith,  have  believed 
that  the  purchase  by  theap|>ellant  from  Potthost  for  $1,000 
of  what  the  appellant  had  sold  to  him  for  $4,000,  of  which 
Potthost  had  paid  $1,130,  leaving  tKe  appellee  apparently  no 
prospect 'of  getting  anything  from  Potthost,  was  a  fraud  upon 
him,  and  that  under  an  execution  against  Potthost  he  could 
avoid  the  sale  by  Potthost  to  the  appellant. 

All  of  the  allegations  of  the  bill  are  consistent  with  the 
hypothesis  that  the  parties  dealt  with  each  other  at  arm's 
length,  with  no  relation  between  them  that  took  the  trans- 
action out  of  the  ordinary  rule  that  governs  business 
transactions.  "  A  voluntary  compromise  or  settlement  of 
doubtful  or  conflicting  claims  will  not  be  set  aside  or  disturbed 
in  the  courts  merely  because  the  parties  may  have  acted  under 
a  mistake  as  to  the  law," — quoted  from  Stover  v.  Mitchell,  45 
111.  213,  which  was  a  case  like  this,  in  the  circumstances  that 
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tlie  property  of  the  plaintiff  was  being  subjected  to  executions 
against  his  vendor,  and  that  both  the  defendant  and  his 
attorney  said  that  the  judgments  on  which  the  executions 
issued,  were  liens  upon  the  property.  Many  authorities  are 
there  cited  in  support  of  the  doctrine.  The  decree  sustaining 
the  demurrer  and  dismissing  the  bill  is  affii'med. 

Decree  affirmed. 


Andrew  F.  Wanner  et  al. 

V. 

Michael  J,  WiNTERa 

Beplerin — UfaJiee — Trovers-Partnership— Damages — Actual  and  Vin- 
dlctice— Estoppel — Bemitiitur. 

1.  The  acts  or  words  of  one  of  several  partners  touching  property  of  his 
firm,  is  as  to  third  persons  in  good  faith  acting  thereon,  the  same  as  if  done 
or  said  by  all. 

t  Where  wilful  acts  or  words  of  one  partner,  of  which  the  reot  of  the 
firm  are  ignorant,  resalt  in  injury  to  another,  there  can  be  no  verdict  for 
aepiraie  or  different  amounts  air<iin4t  the  individual  members  of   the  firm. 

3.  A  firm  maintaining  replevin  for  the  recovery  of  property  purchased 
from  their  lessee  through  the  false  representations  of  one  of  its  members 
that  the  said  leasee  was  its  owner,  the  rest  of  the  firm  being  in  ignorance 
ttiereofy  is  liable  for  the  actual  damages  arising  therefrom. 

[Opinion  filed  May  29,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
-FfiANK  Baker,  Judge,  presiding. 

Messrs.  CjBtATPY  Bros.  &  Ashcraft,  for  appellants. 

Messrs.  Camebon  &  Huohes,  for  appellee. 

Gary,  J.  This  was  an  action  for  maliciously,  and  without 
Any  probable  cause,  taking  chattels  of  the  appellee  of  the 
value,  as  the  jury  have  found,  of  $360,  by  a  replevin  writ, 
iesned  by  a  justice,  with  counts  in  trover  joined. 

The  property  had  been  the  appellants',  and  they  had  leased 
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it  to  one  Woodruff.  The  appellee  claimed  that  he  applied  to 
Wanner  for  information  in  regard  to  Woodruff;  told  him  that 
he  was  negotiating  for  a  partnership  with  Woodruff,  and  to 
buy  a  half  interest,  and  that  Warner  told  him  the  property 
belonged  to  Woodruff.  There  is  nothing  in  the  record  tend- 
ing to  show  that  the  other  appellant,  Webber,  ever  had, 
before  the  property  was  taken  on  the  replevin  writ,  any 
information  that  any  such  conversation  was  had  between 
appellee  and  Wanner. 

In  answer  to  questions  put  to  them  under  the  statute,  the 
jury  have  found  that  such  conversation  did  occur;  that  the 
appellee  relied  upon  Wanner^s  representation  and  bought  from 
Woodruff  first  the  one  half  and  then  the  other  of  the  prop- 
erty in  dispute,  and  that  when  the  appellants  took  it,  it  was 
worth  $350.  They  found  a  verdict  for  $850.  The  taking 
was  March  11,  1885,  and  the  verdict  September  29,  1888. 

The  value  of  the  property  and  the  interest  thereon 
amouiited,  at  the  time  of  the  verdict,  to  $424,  so  that  there  is 
an  excess  as  to  Webber,  against  whom  there  was  no  founda- 
tion for  vindictive  damages,  of  $426,  and  as  to  him  the  ver- 
dict is  wrong.  Orund  v.  Van  Vleck,  69  111.  478;  Becker  v. 
Dupree,  75  111.  167.  And  there  could  not  be  a  verdict 
against  the  appellants  for  separate  or  different  amounts. 
Pardridge  v.  Brady,  7  111.  App.  639.  But  for  the  actual 
damages  the  appellants,  being  partners,  are  both  liable  for  the 
taking  of  the  pro|>erty  of  the  appellee,  in  which  taking  they 
both  joined,  although  his  title,  as  against  them,  was  by  estop- 
pel, by  reason  of  the  representations  of  Wanner.  What  either 
partner  does  or  says  as  to  partnership  property  is,  as  to  third 
persons  in  good  faith  acting  upon  it,  the  same  as  if  done  or 
said  by  both.  Story  on  Part.,  Sec.  108;  Wolf  v.  Mills,  56  111. 
360.  The  specific  findings  by  the  jury  save  this  court  the 
labor  of  reviewing  twenty-five  instructions  on  the  part  of  the 
appellee,  and  thirty-two  on  the  part  of  the  appellants,  many 
of  them  lengthy,  and  a  couple  dozen  special  questions. 

As  the  appellee  remits  $426,  the  judgment  will  be  reversed 
as  to  that  amount,  and  affirmed,  at  his  costs,  for  the  residue 
only,  $424. 

Eeveraed  in  part  and  affirmed  in  part. 
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Chicago  Hansom  Cab  Company 

V. 

Sophie  H.  Havelick, 

MoRter  and  Servant — Cab  Company — Driven — Negligence  qf— Personal 
Injuries— Evidence. 

1.  The  credibility  of  the  witnesses  in  a  given  case  is  for  the  jury. 

2.  In  an  action  for  the  recovery  of  daina^Tes  from  a  ci\b  company  for 
ioiories  suffered  through  the  alleged  negligence  of  one  of  its  drivers,  the 
errors  complained  of  being  of  a  harmless  character,  this  court  declines  to 
interfere  with  the  verdict  for  the  plaintiff. 

[Opinion  filed  May  29,  1889.] 

Appeal  from  the  Superior  Coart  of  Cook  County;  the 
Hon.  John  P.  Altgbid,  Judge,  presiding. 

Mr.  H.  S.  MoNBOB,  for  appellant. 

Messrs.  Joseph  8.  Kennabd  and  Johk  Gibbons,  for  appel- 
lee. » 

JPer  Curiam.  This  is  an  appeal  from  a  judgment  rendered 
against  appellant  for  injuries  to  appellee,  alleged  to  have  been 
received  by  being  run  over  by  a  cab  driven  by  one  of  appel- 
lant's servants. 

There  is  no  complaint  of  the  instructions,  but  it  is  contended 
that  the  verdict  is  against  the  evidence.  The  contest  was 
upon  the  extent  of  the  injury  suffered  by  appellee.  Upon 
this  question  there  was  great  conflict  of  evidence,  and  it  was 
manifestly  settled  by  the  jury  by  their  giving  credence  to  the 
witnesses  of  appellee,  and  refusing  to  believe  those  who  testi- 
fied for  appellant 

The  credit  to  be  given  to  witnesses  can  be  much  more  intel- 
ligently determined  by  a  jury  than  it  can  be  by  a  reviewing 
court,  and  the  law  gives  to  the  jury  the  exclusive  right  to  set- 
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BernRtein  v.  PuttersoD. 


tie  SQch  a  question.  It  can  not  bo  said  that  the  evidence  does 
not  support  the  verdict,  and  in  snch  case  the  court  can  not 
interfere  except  for  error  of  law. 

It  is  contended  that  improper  evidence  was  admitted  over 
defendant's  objection,  and  that  the  court  made  soma  improper 
intimations  in  questions  asked  some  of  the  witnesses,  and  in 
remarks  to  counsel.  We  are  of  opinion  that  no  error  was 
made  in  admitting  evidence,  which  in  any  manner  affected  the 
result.  The  errors,  if,  indeed,  any  at  all  were  committed  in 
this  regard,  were  slight  and  immaterial.  It  is  doubtful  whether 
counsel  has  any  proper  exception  in  the  record  to  the  questions 
and  remarks  of  the  judge  of  which  complaint  is  made,  but 
treating  them  as  properly  excepted  to,  we  are  of  opinion 
there  was  no  material  error  in  that  regard. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

Judgment  affirmed. 


33 
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Abraham  Beknstein 

V. 

William  .  Pa  tterson. 


SaleB — Overpafftnent — Recovery  of  Surplus — Evidence. 

In  an  action  to  recover  an  amount  claimed  to  have  been  paid^over  and  above 
what  was  due  upon  a  certain  purchase  of  goods,  the  plaintiff  alleging  that, 
being  unable  to  read  or  write,  he  had  trusted  a  third  person  to  figure  for 
him,  this  court,  holds  that  his  testimony  alone  did  not  warrant  the  judgment 
in  his  behalf. 

[Opinion  filed  May  29,  1889.] 

Appbal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding, 

Messrs.  Blum  &  Blum,  for  appellant. 

No  appearance  for  appellee, 

Gaky,  J.     There  is  no  appearance  in  this  court  by  the 
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appellee,  and  it  would  seem  that  the  real  case  can  hardly  be 
fairly  presented  by  this  record,  but  the  court  must  take  it  as 
it  is. 

The  appellee  can  not  read  or  write.  He  bought  goods 
from  the  appellant  to  the  amount  of  $70,  for  which  he  gave 
notes  secured  by  chattel  mortgage.  He  testified  that  in  a 
month  or  six  weeks  after  he  gave  the  notes  he  paid  the  first 
one  and  took  it  up,  and  in  a  week  or  ten  days  thereafter  that 
he  paid  the  second  one  and  took  it  up,  and  thereafter,  down  to 
date,  more  tlian  sixteen  months  after  the  notes  were  given, 
went  on  paying  small  sums, until,  as  he  said,  he  had  paid  in  all 
over  $120.  His  excuse  for  thus  continuing  to  pay  was  that 
he  could  not  figure,  and  as  to  the  $120,  a  constable  figured  it 
up  for  him.  He  was  the  sole  witness  on  his  own  behalf.  The 
constable  wa^  not  produced.  He  said  he  always  gqt  receipts 
some  of  which  he  had  lost,  but  those  he  produced  only 
amounted  to  $60.20,  and  ho  now  recovers  $60,  on  the  assump- 
tion that,  deducting  the  value  of  some  goods  taken  away  from 
bim  under  the  mortgage,  he  has  overpaid  that  sum.  His  tes- 
timony alone  did  not  warrant  a  recovery.  If  his  excuse  for 
paying  after  his  debt  was  paid,  that  he  could  not  figure,  was 
sufficient,  it  made  his  testimony  of  no  value. 

The  appellant  and  his  clerk  contradicted  the  appellee  on  the 
most  material  points,  but  it  would  be  useless  labor  to  take 
more  time  or  space  with  the  case. 

Judgment  must  be  reversed  and  the  case  remanded.  Peas- 
lee  V.  Glass,  61  III.  94 

Heversed  and  refnanded. 


David  R  Fraser  et  al, 

V. 

Thomas  Hand. 

Mafier  and  S errant— Foundry — Molder^a  Helper — Vice-Principal — 
Negligence  of— Personal  Injuries — Defective  Machinery — Improper  Meth- 
ods— Fellow-Servants, 
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In  an  action  to  recover  for  perf^onal  injuries  imifiired  by  an  employe 
throagrh  the  negligence  of  a  superior  servant  whose  orders  he  was  bound  to 
objy,  this  court  declines,  there  being  no  error  of  law  in  the  case,  to  disturb 
the  verdict  in  behalf  of  the  plaintiff. 

[Opinion  filed  May  29,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Tathah  &  Webster,  for  appellants. 

Messrs.  John  M.  Southwobth  and  Edwabd  T.  Glennon, 
for  appellee. 

Gabt,  J.  This  is  an  action  on  the  case  by  the  appellee,  for 
injuries  sustained,  as  he  alleges,  in  consequence  of  defects  in 
machinery  of  the  appellants  by  reason  of  which  the  apjjellee, 
while,  with  due  care  on  his  part,  obeying  the  orders  of  a 
superior  servant,  was  injured.  If  this  version  is  true,  the  case 
is  brought  within  the  principle  of  Chi.  &  A.  R.  K.  v.  May,  108 
111.  288. 

The  appellee  was  a  helper,  working  with  a  molder  in  a 
foundry,  and  it  was  his  duty  to  obey  the  molder.  The  par- 
ticular work  they  were  then  at  was  moving  a  "  flask,"  an  iron 
box,  then  filled  so  heavy  as  to  require  a  crane,  on  one  side  of 
which  flask  the  handles,  that  once  were  on  it,  had  been  broken 
off.  The  appellee  testifies,  and  to  that  there  is  no  contradic- 
tion or  corroboration,  that  the  molder  told  him  to  hook  the 
chain,  by  which  it  was  to  be  raised,  to  the  flange  of  the  box, 
and  it  being  so  raised  and  swung,  he  was  told  to  steady  it 
down,  and  while  so  doing  the  chain  or  hook  slipped  on  the 
side  of  the  appellee,  and  the  flask  fell  and  crushed  some  of  his 
toes.  With  four  chains  instead  of  two,  or  with  precautions 
which  might  have  been  adopted  to  prevent  the  slipping,  the 
accident  would  not  have  occurred;  but  the  manner  of  doing 
tlie  work  was  not  under  the  direction  of  the  appellee. 

The  injury  did  not  occur  through  any  carelessness  of  the 
molder  in  doing  what  he,  as  a  fellow-laborer  did;  his  side  did 
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not  slip.  It  was  a  conscqnence  of  the  unsafe  mode  adopted, 
with  a  defective  flask,  by  direction  of  a  superior  to  the  appel- 
lee, and  in  obeying  the  orders  of  that  superior  he  met  the 
injury. 

The  appellee  testified  to  considerable  permanent  disability, 
from  the  loss  of  liis  toes,  as  well  as  pain  and  expense.  The 
jnry  assessed  his  damages  at  $700.  This  is  not  manifestly 
excessive. 

The  verdict  of  juries  in  cases  of  this  character,  where  no 
error  of  law  is  in  the  case,  are  usually  conclusive. 

Judgment  affirmed. 


Charles  H.  Talcott  et  al, 

V. 

Grant  Wire  &  Spring  Company, 

TtiMhenctf — Creditor's  Bill — Receiver — See.  25,  Chap.  32,  R.  S. — Ifijune- 
fions—Prefereneea — Judgment  by  Confesnion. 

Upon  a  contention  involving  the  winding  up  of  an  insolvent  corpora- 
tion. tbLi  court  holds  that  certain  notes  were  given  by  it  to  plaintiff  and 
judjrment  confessed  thereon  upon  an  agreement  that  a  creditor's  bill  for  the 
benefit  of  all  the  creditors  of  the  firm  should  be  filed;  that  plaintiffs  were 
not  entitled  to  any  preference  over  the  other  creditors  of  the  firm,  and  that 
althonflfh  it  was  error  to  dismiss  the  intervenintr  petition  of  another  cred- 
itor setting  forth  the  facts  above  recited,  the  name  was  cured  by  the  decree 
ordering  a  pro  rata  distribution  of  the  assets  in  the  receiver's  hands. 

[Opinion  filed  May  29,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henry  M.  Shepabd,  Judge,  presiding. 

Messrs.  George  S.  House  and  E.  C.  Hagab,  for  appellants. 

Hr.  MiLLABD  R  Powers,  for  appellee. 

Messrs.  Munroe  &  Oeer,  and  Makning  &  Castle,  for 
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Joseph  G.  Bcmis  et  ah,  and  MeBsrs.  Isham,  Lincoln  &  Beale, 
for  Naylor  &  Co. 

Gaknett,  p.  J.  On  December  16,  1887,  appellee,  a  corpo- 
ration organized  under  the  general  incorporation  law  of  tbis 
State,  being  insolvent,  ceased  business,  and  called  a  meeting 
of  its  creditors  on  the  21st  of  that  month.  One  of  its  credit- 
ors, Joseph  G.  Bemis,  in  behalf  of  himself  and  all  other  cred- 
itors who  might  come  in  and  contribute  to  the  expense  of  the 
suit,  filed  a  bill  in  equity  in  the  Superior  Court  on  December 
17,  1887,  alleging  thei*ein  the  names  of  the  owners  of  the  cap- 
ital stock;  that  the  company  had  ceased  doing  business,  leaving 
a  large  indebtedness  unpaid,  including  his  own;  that  the 
company  was  insolvent,  and  praying  therein  for  the  appoint- 
ment of  a  receiver;  that  the  corporation  might  be  dissolved 
pursuant  to  Sec.  25,  Chap.  32,  Eevised  Statutes,  and  that 
George  Bancroft  and  Stephen  Mershon,  the  president  and 
secretary  of  said  company,  might  be  enjoined  from  assigning, 
incumbering  or  interfering  with  any  of  its  assets,  and  from 
making  any  entries  upon  its  books  or  papers.  On  the  same 
day  a  summons  was  issued  and  served  on  the  company,  its 
president  and  secretary  (who  were  also  stockholders),  and  a 
writ  of  injunction  in  conformity  with  the  prayer  was  at  the 
same  time  issued  and  served  on  the  president  and  secretary. 
Appellants  were  also  simple  contract  creditors  of  the  corpora- 
tion, and  began  immediately  to  make  efforts,  through  their 
attorneys,  to  secure  priority  over  other  creditors.  At  the 
meeting  of  creditors  on  December  21st,  tue  counsel  for  appel- 
lants suggested  that  judgment  notes  should  be  given  for  their 
clients'  claims,  and  appellee  did  execute  and  deliver  to  them 
notes  and  confessed  judgments,  as  requested. 

Appellants  caused  judgments  to  be  entered  in  their  favor 
and  against  appellee,  by  its  confession,  on  December  21, 1887. 
Executions  were  at  once  issued,  and  retui-ned  no  property 
found,  and  a  creditor's  bill  was  filed  by  appellants  against 
appellee  on  December  22,  1887,  which  appellants  now  insist 
is  a  first  lien  in  equity  in  their  favor,  and  that  they  have  thus 
secured  a  preference  over  all  the  other  creditors.     In  the  lat- 
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ter  Bait  an  interveDing  petition  was  filed  by  Naylor  &  Co., 
also  creditors,  in  which  they  alleged  that  tlie  confessions  of 
judgment  were  given  to  appellants  on  their  agreement  to  enter 
judgment  and  file  a  creditor's  bill  for  the  equal  benefit  of  all 
the  creditors.  The  answer  of  the  appellee  alleges  the  same 
fact  Tlie  two  bills  were  heard  together,  and  the  court 
denied  the  petition  of  Naylor  &  Co.,  excluded  the  evidence 
taken  thereon,  and  dismissed  their  petition,  but  also  denied 
appellant's  claim  to  a  preference,  and  ordered  a  pro  rata  dis- 
tribution of  the  funds  in  the  hands  of  the  receiver  among  all 
the  creditors.  Denying  the  preference  to  appellants  is  now 
the  subject  of  their  complaint. 

Altlious^h  the  decree  in  form  io^nores  the  contention  of 
Naylor  &  Co.,  in  substance  it  grants  all  that  they  prayed  for, 
and  some  reference  by  appellants  to  the  facts  asserted  in  the 
intervening  petition  might  therefore  reasonably  have  been 
anticipated.  But  in  the  brief  filed  for  them  a  discreet  silence 
on  this  topic  is  maintained,  and,  while  the  brief  of  appellee  is 
largely  composed  of  a  discussion  of  these  facts,  appellants 
have  not  adverted  thereto,  either  by  oral  argument  or  reply 
brief.  In  this  condition  of  things  the  silence  of  appellants 
may  be  taken  as  a  confession  that  the  allegations  of  Naylor  & 
Co.'s  petition  are  true.  Upon  that  alone,  however,  we  have 
not  relied.  Examination  of  the  record  satisfies  us  that  tlie  peti- 
tion was  sustained  by  the  proof.  Appellee  had  consistently 
maintained  the  attitude  of  impartiality  between  these  credit- 
ors. For  three  days  priot  to  December  2l6t  its  ofiScers  and 
legal  advisers  had  been  importuned  by  appellants'  attorneys 
for  priority  over  other  creditors,  but  all  overtures  to  that  end 
were  steadfastly  resisted  until  December  21st,  when  the  cred- 
itors met  in  answer  to  the  call.  Although  the  evidence  is 
conflicting  on  the  point,  we  think  it  establishes  with  reasona- 
ble cleai-ness  that  when  the  attorneys  of  appellants,  at  their 
meeting,  suggested  that  confessions  of  judgment  be  given  to 
enable  them  to  enter  judgments  on  appellants' demands,  the 
suggestion  was  not  assented  to  until  assurance  was  given  that 
a  creditor's  bill  for  the  equal  benefit  of  all  the  creditors  would 
be  filed.    No  good  reason  can  be  advanced  why  an  appellee 
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shoald  shift  its  position  at  that  meeting  and  fall  in  with  the 
request  for  preferences,  which  it  had  before  that  time  persist- 
ently refused.  In  fact,  one  of  the  counsel  for  the  appellants 
admits,  in  his  testimony  given  in  the  cause,  that  he  knew  of 
no  reason  which  made  it  the  duty  of  appellee  to  give  appel- 
lants preferences.  There  were  then  no  judgments  against  the 
company,  and  all  the  creditors  were  of  equal  merit.  No  supe- 
rior equity  has  even  been  suggested  in  behalf  of  appellants, 
nor  does  there  appear  any  peculiar  obligation  to  them  which 
distinguishes  them  from  other  creditors.  Tlie  maxim  that 
equality  is  equity  is  applied  to  this  case  without  any  sense  of 
regime  t. 

The  petition  of  Naylor  &  Co.  should  not  have  been  dis- 
missed, nor  should  the  evidence  taken  thereunder  have  been 
ruled  out;  but  as  these  errors  were  cured  by  the  decree  noth- 
ing is  left  for  complaint.     The  decree  is  afSrmcd. 

Decree  affirmed. 


Frederick  Langfeldt 

V. 

Mary  McGrath. 


Trespass — Orerhatiging  Wall — Limitationa^Nuisanee — Conftnuanee — 
Real  Property^Damagea. 

1.  The  doctrine  of  entirenpss  of  recovery  in  one  action  for  injaries  of  a 
permanent  kind,  is  limited  to  cases  where  the  damacre  is  caused  by  public 
improvements  under  authority  of  law,  the  construction  thereof  being  done 
in  a  reasonably  proper  and  skillful  manner,  so  as  to  avoid  all  unnecessary 
loss  and  injury. 

2.  Where  improvements  have  been  imperfectly  built,  and  there  has  been 
nejfligence  in  the  mode  of  their  construction,  the  person  whose  property  baa 
bwjn  injured   thereby  need  not  assume  that  the  injury  is  a  permanent  one. 

3.  An  act  which  the  law  allows,  if  done  in  a  proper  manner  is  not  a 
nai«ancc,  although  damages  may  be  recovered  therefor  as  in  certain  cases  of 
permanent  injury,  while  an  act  done  in  deflance  of  the  law,  which  naturally 
and  necessiirily  injures  the  property  of  another  must  be  looked  upon  as  such. 

4.  A  wall  so  built  as  to  overhang  the  property  of  another  is  a  nuisance 
for  which  an  action  may  be  maintained. 
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5.  In  such  cafte  the  damages  nin^t  be  limited  to  the  time  of  commenc- 
ing the  suit,  and  the  mra^ure  thereof  to  such  injury  to  the  value  of  the  use 
and  occupation,  as  may  have  accrued  after  the  acquirement  of  title  and 
before  the  bringing  of  suit. 

6.  In  the  case  presented,  this  court  holds  that  the  measure  of  damages  is 
the  difference  betweeen  what  the  value  of  the  use  and  occupation  of  the 
land  in  question  would  have  been  during  the  period  named,  had  the  wall 
not  overhung  the  same,  and  what  it  was  a<*  the  wall  actually  stood. 

7.  In  such  cases  there  can  be  no  recovery  for  any  time  anterior  to  the 
p!«iintiff*8  right  of  possession. 

[Opinion  filed  May  29,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altobld,  Judge,  presiding, 

Mr.  John  T.  Richards,  for  appellant. 

Mr.  William  J.  English,  for  appellee. 

Garnett,  p.  J.  In  1882  appellant  was  tlie  owner  of  a  lot 
on  Archer  avenue  in  Chicago,  which  was  west  of  and  adjoin- 
ing another  lot  then  in  possession  of  appellee's  husband.  A 
brick  building  was  erected  by  appellant  on  his  lot,  the  east 
wall  thereof  being  completed  in  February  of  that  year.  That 
wall  was  not  true,  but  to  some  extent  overhung  the  lot  in 
McGrath's  possession.  About  January  1,  1886,  McGrath 
died,  and  later  in  that  year  his  widow,  appellee,  made  prepa- 
rations to  put  np  a  four-story  brick  building  on  the  lot  of 
which  her  husband  had  been  in  his  lifetime  in  possession. 
Her  architect  then  discovered  that  appellant's  wall  was  not 
plumb,  and  he  thought  it  necessary  to  reduce  the  building  to 
three  stories,  which  he  then  determined  to  do,  and  which 
was  accordingly  done.  In  the  progress  of  building  she  found 
the  overhanging  of  appellant's  wall  had  increased  after  she 
besan  the  work  on  her  house,  and  this  made  some  chancre  in 
her  west  wall  necessary,  but  she  actually  built  such  founda- 
tions and  walls  (excepting  a  part  of  her  west  wall)  as  were 
necessary  for  a  four-story  building,  although  they  were  much 
more  expensive  than  a  three-story  building  required.     This 
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action  was  originally  in  ejectment,  having  been  commenced  by 
appellee  against  appellant,  May  7,  1887,  but  by  consent  of 
the  parties  was  changed  to  an  action  of  trespass  on  the  case, 
and  the  declaration  charges  appellant  with  wrongfully  build- 
ing his  said  wall  overhanging  the  premises  of  appellee,  so  as 
to  make  tlie  latter  unsafe  and  dangerous,  and  to  prevent  her 
from  erecting  proper  and  suitable  buildings  thereon,  and  tliat 
her  possession  and  enjoyment  have  been  greatly  damaged  and 
injured,  and  she  has  been  deprived  of  great  gains  from  the 
use  of  her  premises. 

The  defense  was  that  the  injury  was  permanent,  and  hav- 
ing been  committed  in  the  lifetime  of  Michael  McGrath  and 
before  appellee  acquired  title,  the  right  of  action  was  in  him 
alone  and  could  not  be  assigned,  and  that  if  it  could  be 
assigned  the  original  cause  of  action  was  barred  by  the  five- 
year  statute  of  limitation.  A  verdict  for  $576  was  foimd  for 
appellee,  and  judgment  thereon  having  been  rendered  the 
defendant  appealed.  There  appears  to  be  a  distinction 
between  injuries  permanent  in  their  nature,  which  are  author- 
ized by  law,  and  those  which  are  wrongful  and  without  legal 
sanction.  The  doctrine  of  entireness  of  recovery  in  one  action 
for  injuries  of  a  permanent  kind  is  limited  to  cases  where 
the  damage  is  caused  by  public  improvements  under  authority 
of  law,  the  construction  thereof  being  done  in  a  reasonably 
proper  and  skillful  manner,  so  as  to  avoid  all  unnecessary  loss 
and  injury.     O.  &  M.  Ky.  Co.  v.  Wachter,  123  111.  440. 

But  when  the  improvement,  such  as  a  bridge,  has  been* 
imperfectly  built,  and  there  has  been  negligence  in  the  mode 
of  its  construction,  the  party  whose  property  is  damaged  is 
not  bound  to  assume  that  the  structure  will  be  a  permanent 
one.  To  indulge  in  such  assumption  would  be  to  take  it  for 
granted  that  the  party  building,  having  done  a  wrong,  intended 
to  continue  in  such  wrong  doing.  C,  B.  &  Q.  R.  R.  Co.  v. 
Shaffer,  124  111.  112. 

An  act  which  the  law  allows,  if  done  in  a  proper  manner, 
can  not  be  considered  a  nuisancs  (C.  &  E.  1.  R.  R.  Co.  v, 
Loeb,  118111.  203),  although  damages  may  be  recovered  there- 
for, as  in  the  common  ease  of  permanent  injury  by  the  opera- 
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tion  of  railroads  to  premises  adjoining  their  right  of  way; 
but  an  act  committed  in  defiance  of  law,  which  naturally  and 
necessarily  injures  the  property  of  another,  as  in  the  case 
at  bar,  is  a  nuisance.  ^*  An  action  may  be  maintained  for  the 
creation  of  a  nuisance,  and  a  subsequent  action  may  be  main- 
tained for  its  continuance.  The  continuance  of  that  which  was 
originally  a  nuisance  is  regarded  as  a  new  nuisance,  and  although 
a  recovery  may  be  barred  upon  tlie  original  cause,  an  action 
on  the  case  may  be  brought  at  any  time  before  an  entry  is 
barred,  to  recover  such  damages  as  have  accrued  by  reason 
of  its  continuance  within  the  statutory  period."  C,  B.  &  Q. 
R.  R.  Co.  V.  Shaffer,  ^upra.  Even  if  appellee  might  have 
treated  the  injury  as  permanent  (C.  &  E.  L  K.  E.  Co.  v.  Loeb, 
supra)  we  do  not  understand  that  she  has  so  elected.  On  the 
contrary  she  seeks  to  recover  damages  for  the  continuance  of 
the  wrong.  There  can  be  no  doubt  that  the  overhanging 
wall  was  a  nuisance,  for  which  an  action  was  maintainable, 
(Cooley  on  Torts,  667,)  and  appellee  was  therefore  entitled  to 
recover.  The  basis  of  her  recovery  in  the  trial  court, 
was,  however,  unwarranted.  The  theory  of  the  court  as 
shown  by  the  admission  of  evidence  over  the  objection  of 
appellee,  was,  that  she  might  recover  the  value  of  the  fourth 
story  of  the  proposed  building,  over  the  cost  thereof,  and  the 
difference  in  the  expense  between  the  walls  and  foundations 
for  a  four-story  and  a  thrce-«tory  house.  Following  that 
measure  of  dajnages  appellant's  liability  would  depend  on 
the  contract  which  appellee  had  made  for  the  improvement 
of  her  property;  that  is,  if  she  had  agreed  to  build  a  fourteen- 
story  house,  the  damages  would  be  very  large;  but  if  her  con- 
tract was  only  for  a  small  one-story  building  on  the  easterly 
side  of  her  lot,  remote  from  appellant's  wall,  the  damages 
might  be  merely  nominal.  The  making  of  her  contract  was 
unknown  to  appellant  and  entirely  beyond  his  control.  Yet 
by  the  rule  adopted  in  ascertaining  the  damages,  if  the  con- 
tract had  been  for  a  fourteen-story  building,  he  might  have 
been  held  to  pay  the  value  of  appellee's  lot,  and  at  the  same 
time  she  remain  the  owner  of  it.  What  is  the  true  measure 
of  damages?    If  the  suit  was  for  condemnation  of  that  part 
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of  the  lojt  overhang  by  the  wall  the  limit  of  compensation 
would  be  the  market  value  of  the  land  to  be  taken,  and  such 
damage  as  the  remainder  of  the  .land  would  suffer  on  account 
of  the  taking.  In  that  case  the  injury  would  be  treated  as 
permanent.  But  in  the  case  presented  by  this  record  there 
can  be  no  recovery  for  permanent  injury.  The  damages  must 
be  limited  to  the  time  of  commencing  the  suit,  and  the  meas- 
ure thereof  to  such  injury  to  the  vahie  of  the  use  and  occu- 
pation, as  may  have  accrued  to  plaintiff's  lot  after  she  acquired 
her  title  and  before  she  brought  suit  The  first  question  will 
be,  what  was  the  value  of  the  use  and  occupation,  during  the 
period  named,  if  appellant's  wall  had  not  overhung  any  part 
of  appellee's  lot?  And  next,  what  was  the  value  of  the  use 
and  occupation,  during  the  same  period,  with  appellant's  wall 
as  it  actually  stood  ?  The  difference  is  the  measure  of  dam- 
ages.    Francis  v.  Schoellkoff,  53  N.  Y.  152. 

In  conclusion  it  should  be  said,  we  have  assumed  that 
appellee  had  the  right  of  possession  of  the  lot  she  claims 
from  a  period  prior  to  the  beginning  of  her  improvement, 
but  there  is  no  satisfactory  evidence  in  the  record  that  she 
liad  either  )X)86ession  or  right  of  possession  before  that  time. 
She  certainly  can  not  recover  damages  for  any  time  anterior 
to  her  right  of  possession. 

For  the  error  in  admitting  the  evidence  referred  to  the 
judgment  is  reversed  and  the  cause  remanded. 

Meveraed  and  remanded. 


John  W.  Scott  et  al. 

V 

John  Magloughlin  et  al. 

Trust  Deed— Foreclosure — Note — Consideration — Lack  qf— Fraudulent 
Con  veya  w  ee — A  limony, 

1.    A  conveyance  made  by  a  hoRband  for  the  purpose  of  defrauding  a 
wife,  seeking  a  divorce,  of  alimony  or  maintenance,  can  not  stand. 
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2.    Equity  will  not  foreclose  a  trust  deed'gi^^i^  ^^  ^^  &&  ^^^  ^ 
view. 

[Opinion  filed  May  29,  1S89.] 

Appeal  from  the  Superior  Conrt  of  Cook  County;  the  Hon. 
£oB£BT  Jamieson,  Judge,  presiding. 

Mr.  C.  C.  Mabgh,  for  appellants. 

Messrs.  Wiubon  &  Zook,  for  appellees. 

Garnktt,  p.  J.  The  bill  in  this  case,  filed  by  John  "W. 
Scott,  as  trustee,  against  John  Magloughlin,  Robert  Blair, 
WiHiam  T.  Blair  and  others,  prays  for  a  foreclosure  of  a  trust 
deed,  dated  February  2,  18S5,  executed  by  Ma^longhlin  and 
wife  to  Scott,  to  secure  payment  of  Magloughlin's  note  of 
that  date  for  $1,000.  One  of  the  defenses  set  up  is  that 
Kobert  Blair  was  the  equitable  owner  in  fee  of  the  premises 
conveyed  by  the  trust  deed,  and  that  the  note  and  trust  deed 
were  executed  at  the  instance  of  his  attorney,  William  T. 
Blair,  to  protect  the  property  for  Robert's  benefit,  against  his 
wife,  who  at  the  date  of  the  transaction  had  a  divorce  suit 
pending  against  him. 

The  Superior  Court  found  there  was  no  consideration  for 
the  note,  and  dismissed  the  bill  for  want  of  equity.  There 
was  no  lawful  consideration  for  the  note.  The  evidence  in 
the  record  satisfies  us  that  the  purpose  of  making  the  note 
and  trust  deed  was  to  guard  the  property  against  attack  by 
Robert  Blair's  wife. 

A  conveyance  made  by  the  grantor  for  the  purpose  of 
defrauding  his  wife  of  alimony  or  maintenance,  is  so  tainted 
that  a  conrt  of  equity  will  not  enforce  an  agreement  of  the 
grantee,  made  at  the  same  time,  to  hold  the  property  in  trust 
for  the  grantor.     Tyler  v.  Tyler,  126  111.  525. 

Equity  will  not  foreclose  a  mortgage  executed  to  defraud 
creditors  of  the  mortgagor.  Miller  v.  Marckle,  21  111.  152. 
That  the  claims  of  a  wife  to  maintenance  stand  on  the  same 
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footing  as  the  claims  of  creditors,  can  admit  of  no  donbt  since 
the  decision  in  Tyler  v.  Tjler. 

The  transfer  of  the  note  by  mesne  assignments  to  Albert 
B.  Clark,  one  of  the  appellants,  vests  in  him  no  greater  right, 
in  a  suit  to  foreclose  the  trust  deed,  than  the  original  holder 
had.  Olds  v.  Cnmmings,  31  III.  188,  and  numerous  other 
cases,  decided  since,  concur  in  this  rule.  It  is  not  necessary 
to  examine  any  other  of  the  questions  argued.  The  decree 
is  affirmed. 

Decree  affirmed. 


Gabriel  Jacobs  et  al. 

V. 

E.  L.  Kastholm  £T  al. 


Partnership — Dissolution — Reeeivef^-^SettUment  by  Attorney— A  uthor- 
ity  to  Act, 

This  court  holds  that  the  »olicitor  of  certain  co-partnerB  was  duly  author- 
ized by  them  to  act  according  to  his  best  judgment,  touching  proceedings 
instituted  for  the  dissolution  of  the  firm  of  which  they  were  members. 

[Opinion  filed  May  29, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoRiN  C.  CoLUNs,  Judge,  presiding. 

Messrs.  Walker  &  Judd,  for  appellants. 

Messrs.  Abbott,  Oliver  &  Snow  alter,  for  appellees. 

Per  Curiam,  A  bill  for  the  dissolution  of  the  partnership 
and  for  an  account  was  filed  by  some  of  the  co-partners  against 
the  others.  A  receiver  was  appointed,  and  assets  of  the  firm 
were  converted,  and  an  examination  of  the  books  and  papers 
of  the  partnership  was  made  by  the  receiver  and  a  statement 
in  writing  submitted  to  the  parties,  showing  the  expenses  and 
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dUbarsements,  and  the  balance  remaining  in  the  receiver's 
hands,  and  the  shares  of  said  balance,  to  which  the  parties 
respectively  were  entitled;  and  appellants  and  appellees  by 
their  solicitors  agreed  to  an  order  which  the  court  entered, 
reciting  among  other  things,  that  the  parties,  ^'  having  approved 
tlie  doings  of  the  receiver  as  so  reported,  and  agreed  to  the 
distribation  of  said  balance,  as  shown  by  said  report,  and  as 
below  set  forth,  and  agreed  and  stipulated  that  said  receiver 
shall  be  discharged  when  he  shall  have  distributed  and 
)iaid  said  balance  pursuant  to  his  order,  and  that  said  bill  of 
complaint  shall  be  thereupon  dismissed  without  costs."  Sub- 
sequently, and  at  the  same  term,  appellants  moved  the  court 
to  set  aside  said  decree  on  the  ground  that  they  were  not  con- 
sulted by  the  solicitor  about  the  matter,  that  the  order  was 
entered  wholly,  without  their  knowledge  or  consent  and  against 
their  wishes,  and  that  appellee  was  owing  to  the  firm  upward 
of  $1,500.  The  court  overruled  the  motion,  and  from  said 
order  of  the  court  appellants  have  appealed.  The  appeal 
brings  before  the  court  only  said  order  denying  the  motion  to 
set  aside  the  decree. 

There  is  a  conflict  of  evidence  on  the  question  whether  ap- 
pellants gave  their  solicitor  authority  to  settle  the  case  in  his 
discretion  and  upon  the  best  terms  he  could  get  The  solicitor 
so  swears,  and  says  that  in  agreeing  to  the  order  he  acted 
according  to  his  best  judgment  and  for  the  best  interests  of 
appellants,  as  he  nndei'stood  the  matter.  He  swears  that 
Bichard  J.  Dnggan  was  present  on  one  occasion,  when  one  of 
appellants  told  him  to  settle  the  case,  and  said  Dnggan  swears 
that  he  heard  appellant,  Gabriel  Jacobs,  tell  his  solicitor  to 
make  the  best  disposition  of  the  case  that  his  judgment 
wonld  snggest.  It  is  denied  by  each  of  the  appellants  by 
affidavit,  that  they,  or  either  of  them,  ever  authorized  the 
solicitor  to  settle  the  case.  We  can  not  say  npon  the  evidence 
in  the  record,  that  the  court  erred  in  overruling  the  motion 
to  set  aside  said  order.  If  the  solicitor  was  given  the  author- 
ity which  he  claims  he  had,  the  decree  was  binding  on  appel- 
lant, provided  the  solicitor  acted  according  to  his  best  judg- 
ment, and  there  is  no  evidence  whatever  that  would  lead  to 
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tho  belief  that  in  consentino^  to  the  decree  he  did  other  thau 
what  he  believed  to  be  for  the  best  interest  of  tliose  whom 
he  represented. 

On  the  whole  record,  we  are  inclined  to  the  opinion  that  it 
is  fairly  made  out  that  he  had  the  authority  to  act  as  he  did 
for  appellants.  The  order  of  the  court  denying  the  motion 
to  set  aside  the  decree  will  therefore  be  affirmed. 

Decree  affirmed. 


F^  Henry  B.  Robinson 

V. 

John  B.  Raulston,  Receiver, 

Creditor* 9  Bill — Judgment — CoitfeeBion  ^^-Preferenu — Attachment — 
Oarniehment — Injunctions, 

A  courf,  or  receiver  appointed  by  it  upon  bill  filed  by  certain  stockhold- 
en  of  a  corporation  praying  among  other  things  for  the  dissolution  thereof, 
its  directorn  alone  being  named  as  defendants  therein,  acquire  no  control 
over  stockholders  thereof. 

[Opinion  filed  May  29,  1889.] 

Appeal  from  the  Circnit  Court  of  Cook  Coonty;  the  Hon. 
Oliveb  H.  Horton,  Judge,  presiding. 

Messrs.  Campbell  &  Custsb,  for  appellant. 

Messrs.  Hotnb,  Follansbeb  &  O'Connor,  for  appellee. 

Oabt,  J.  September  20,  1888,  Leopold  J.  Eadish,  in  his 
own  behalf  and  of  all  others  similarly  situated  who  might 
desire  to  join  him  as  complainants  and  pay  their  share  of  the 
expenses,  filed  in  the  Circuit  Court  his  bill  in  chancery  against 
the  Chicago  Co-operative  Brewing  Association,  alleging  that 
he  was  a  stockholder  in,  and  creditor  of,  the  corporation;  that 
the  corporation,  September  18,  1888,  confessed  a  judgment  in 
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favor  of  one  of  its  directors,  which  '^  is  a  preference  and  null 
and  void  ; "  that  nnder  execution  upon  that  judgment,  and 
attachments  in  other  cases,  including  one  in  favor  of  £[adish, 
the  sheriff  had  levied  upon  perishable  property,  which,  unless 
taken  cai*e  of,  would  become  worthless  ;  that  the  corporation 
had  been  doing  a  losing  business;  that  dissensions  existed 
among  the  directors  and  they  conld  not  agree  upon  any  plan 
for  rescuing  the  corporation  from  its  difficulties,  but  all 
thought  it  proper  to  have  a  receiver  appointed. 

The  prayer  was  for  a  receiver,  an  injunction  against  further 
business,  setting  aside  of  the  judgment,  winding  up  of  the 
business,  and  a  distribution  of  its  property.  The  directors,  but 
not  the  stockholders,  were  made  defendants.  No  cause  men- 
tioned in  Sec.  25  of  the  Act  concerning  Corporations,  for 
which  a  bill  may  be  filed,  is  alleged  in  the  bill.  September 
22, 188S,  the  appellee  was  appointed  receiver.  The  appel- 
lant had  commenced,  before  the  bill  was  filed,  an  attachment 
against  the  corporation,  and  by  an  amendment  of  the  bill  was 
made  a  defendant,  upon  the  allegation  that  he  had,  or  claimed 
to  have,  some  interest  in  the  property  of  the  corporation. 
February  5,  1SS9,  the  appellee  filed  a  petition  stating  that 
without  leave  of  the  court,  the  appellant  had  commenced 
garnishment  proceedings  against  a  stockholder  named,  and 
others,  to  compel  them  to  pay  for  his  use,  sums  due  from 
them  as  stockholders,  and  praying  an  injunction,  which  peti- 
tion the  appellant  answered,  admitting  the  fact,  insisting  upon 
his  right  to  prosecute  his  garnishments,  and  denying  the  right 
of  the  receiver  to  collect  from  the  stockholders  what  might 
be  due  from  them.     The  court  awarded  the  injunction. 

It  is  not  necessary  in  this  case  to  inquire  whether,  under  the 
power  conferred  by  Sec.  25,  on  courts  of  equity,  ^^  on  good  cause 
shown,  to  dissolve  or  close  iip  the  business  of  any  corporation," 
any  other  cause  would  be  good,  than  some  one  of  tliose  spe- 
cifically mentioned  in  the  section  itself.  In  one  part  of  the 
appellee's  brief  it  seems  to  be  conceded  that  it  would  not,  and 
the  tendency  of  the  cases,  Hyde  Park  Gas  Co.  v.  Kerber,  5 
111.  App.  132,  and  Chi  Mut  Life  v.  Hunt,  127  111.  257,  is  in 
the  same  direction. 
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It  18  clear,  liowever,  from  the  eases  of  the  Lamar  Ins.  Co., 
Chandler  v.  Brown,  77  111.  333,  followed  in  83  111.  288,  84 
111.  275,  and  92  III.  55,  that  the  stockholders  are  not  affected 
by  the  present  bill.  Neither  the  receiver  nor  the  court 
obtained  any  hold  upon  them  by  it. 

Several  persons  are  named  as  defendants  in  this  bill,  with- 
out any  allegations  showing  why,  but  among  them  is  not  the 
name  of  the  one  against  whom  the  garnishee  process  issued. 
It  would  be  a  convenient  way  of  escaping  or  postponing  the 
liability  of  delinquent  stockliolders  of  an  insolvent  corpo- 
ration, for  some  of  them  to  lile  a  bill  against  the  corporation 
and  all  its  creditors,  and  get  the  affairs  into  the  hands  of  a 
receiver,  if  thereby  they  could  stop  their  creditors,  without 
giving  anybody  else  the  right  to  pursue  them. 

As  the  appellant  was  not  seeking  his  remedy  from  any 
fund  over  which  the  court  had  obtained  control,  ho  ought  not 
to  have  been  enjoined,  and  the  order  awarding  the  injunction 
is  reversed,  and  the  cause  remanded  with  directions  to  the 
Circuit  Court  to  dissolve  the  injunction. 

Order  reversed, 

138    lfl8 
|l97s  j»9, 

S3     168 
,  64    344  " 

I  33  lesl 

I  78    fl53| 

I  Jg  John  Ring 

V. 

The  United  States  Life  and  Accident  Association. 

Insurance — Life  and  Accident  Companies — Policy — Conditions — Assess* 
ments — Levy  o/-^  Jurisdiction — Pleading, 

1.  Where  the  contract  in  a  mutual  insurance  certificate  provides  thnt 
upon  a  death  the  corporation  shall  make  an  assessment  and  pay  over  the 
proceeds,  not  exceeding  a  certain  amount,  in  an  action  thereon,  the  decla- 
ration mui<t  charge  a  refusal  or  failure  to  make  the  assessment  and  allege 
that  if  the  same  had  been  made  it  would  have  resulted  in  the  amount  which 
the  plaintiff  claims  as  damages. 

2.  The  allegations  necessary  in  a  pleading  is  to  be  determined  from  the 
language  of  the  contract  on  which  the  rights  of  the  parties  depend. 

3.  In  an  action  to  recover  upon  an  insurance  certificate,  the  same 
agreeing  that  the  amount  named  therein  should  be  paid  at  the  death  of 
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006  of  two  pRrwins  named,  to  the  survivor,   this  court  holds   that  the 
demurrer  to  the  declaration  was  improperly  sustained. 

[Opinion  filed  May  29,  1889.] 

In  ebrob  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Julius  S.  Grinnell,  Judge,  presiding. 

This  action  was  brought  to  recover  on  an  insurance  certifi- 
cate. The  declaration  counts  on  a  policy  of  insurance  which 
is  set  forth  in  haec  verba.  The  portions  of  the  certificate  and 
declaration  material  in  this  case  are  as  follows: 

"The  United  States  Life  and  Accident  Association  of 
Chicago,  Illinois,  by  this  certificate  of  membership,  witnesseth, 
that  Id  consideration  of  the  statements,  representations  and 
agreements  made  to  it  in  the  application  for  this  certificate, 
and  a  membership  fee  in  hand  paid,  and  for  a  semi-annual  due 
of  ^1.50  on  each  $1,000  herein  named,  to  be  paid  within 
thirty  days  from  date  of  this  certificate,  and  semi-annually 
thereafter,  and  the  further  payment  of  an  assessment  propor- 
tioned to  the  maximum  indemnity  herein  provided  for  to  be 
made  according  to  the  table  of  graduated  assessment  ratios 
given  hereon,  to  be  paid  at  the  death  or  disability  of  a  mem- 
l)er,do  assure  the  life  of  J.  and  M.  Ring  for  $2,000,  in  case  of 
death  or  permanent  and  total  disability  for  life;  or  one-fourth 
the  amount  for  the  loss  of  an  arm  or  leg;  or  $10  weekly 
indemnity,  in  accordance  with  the  terms  and  conditions  of 
tills  certificate. 

^'And  the  said  association  does  hereby  promise  and  agree 
to  pay  said  claim  at  its  office  in  Chicago,  Illinois,  to  disabled 
member,  if  living;  if  not,  to  survivor  at  the  death  of  either  ben- 
eficiary, or  the  said  beneficiary's  heirs,  executors  and  admin- 
tratorg,  etc.,  within  ninety  days  after  acceptance  and  approval 
of  proofs  of  death  or  disability  of  said  party  whose  life  is 
hereby  assured. 

^^Tliis  certificate  is  issued  by  this  association  and  accepted 
by  tbe  assured  upon  the  following  terms  and  conditions." 

"Indemnity  Fund. — CTpon  the  death  or  disability  of  a  mem- 
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ber  tlic  surviving  membei*8  whose  certificates  have  been  in  force 
thirty  days  from  date  of  notice  thereof,  will  be  required  to  pay 
an  assessment,  not  to  exceed  one  a  month,  for  each  $1,000,  for 
indemnity  above  named,  according  to  the  table  of  graduated 
assessment  ratios,  the  ])rocei*d$  of  which  shall  form  the  indem- 
nity fund,  which  shall  bo  used,  first,  in  the  pro  rata  payment 
of  weekly  benefits  occurring  in  the  month  assessed  for,  and 
the  balance  to  be  pvi\dj)ro  rata  among  said  month's  matured 
indemnity,  other  than  weekly  benefits,  but  in  either  case 
will  not  exceed  amount  named  in  this  certificate.  Any  part 
of  said  indemnity  fund  not  consumed  in  the  payment  of  one 
month's  matured  indemnity  will  be  placed  to  surphis,  which 
will  be  distributed  jE>r9  rata  among  the  beneficiaries,  when  an 
assessment  is  not  sufScient  to  pay  one  month's  matured  indem- 
nity in  full;  and  when  said  surplus  shall  accumulate,  sufficient 
in  amount  to  pay  one  month's  matured  indeumity  in  full,  the 
same  will  be  used,  and  no  assessment  made  on  account  of  such 
indemnity." 

And  the  plaintiff  avers  that  the  J.  and  M.  King  mentioned 
in  said  policy  were  the  plaintiff,  John  King,  and  Mary  King, 
his  wife,  and  that  at  the  time  of  the  mnking  of  the  said  policy 
and  from  thence  until  the  death  of  the  said  Mary  King,  as 
hereinafter  mentioned,  he  had  an  insurable  interest  in  the  life 
of  the  said  Mary  King,  so  by  the  defendant  insured  as  afore- 
said. 

And  the  plaintiff  further  avers  that  thereafter,  to  wit,  on 
the  4th  day  of  May,  A.  D.  1887,  the  said  Mary  King  departed 
this  life,  and  that  the  said  plaintiff,  John  King,  is  the  survivor 
in  said  policy  mentioned,  and  that  forthwith,  after  the  death 
of  the  said  Mary  King,  the  plaintiff  therein  gave  notice 
thereof  to  the  defendant,  giving  the  name  and  residence  in 
full,  the  cause  and  date  of  death  or  disability,  and  number  of 
certificate,  and  demanded  of  the  said  defendant  that  it  furnish 
to  the  plaintiff  the  association  proof  blanks  upon  which  to 
make  preliminary  proof  of  the  death  of  said  Mary  King;  but 
the  defendant  thereupon  refused  to  furnish  such  proof  blanks, 
and  refused  to  pay  the  amount  of  said  policy,  on  the  ground 
that  said  certificate  or  policy  of  insurance  was  null  and  void, 
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and  forfeited  by  reason  of  the  non- payment  of  assessments 
thereon. 

And  the  plaintiff  further  avers  that  within  thirty  days 
after  the  execution  of  said  policy  he  paid  or  cansed  to  be 
paid  to  said  defendant  a  semi-annual  due  of  $1.50  on  each 
$1,000  therein  mentioned,  and  tliat  semi-annually  thereafter 
he  paid  a  semi-annual  due  of  $1.50  on  each  $1,000  mentioned 
in  said  policy,  and  from  and  after  the  date  of  said  policy  paid 
all  assessments  made  and  assessed  upon  said  policy  to  be  paid 
at  the  death  or  disability  of  a  member  of  said  association  of 
which  the  said  defendant  gave  notice;  nevertheless,  although 
the  plaintiff  has  kept  and  performed  all  things  in  the  said 
policy  mentioned  on  his  part  to  be  kept  and  performed,  the 
defendant  has  not  yet  paid  to  the  plaintiff  the  said  sum  of 
$2,000  in  said  policy  mentioned  or  any  part  thereof,  but 
refuses  so  to  do,  wherefore  the  plaintiff  says  tliat  he  is  injured, 
etc.,  etc.,  and  brings  his  suit 

There  was  a  demurrer  to  said  declaration  which  was  siis- 
tained  by  the  court,  and  plaintiff  electing  to  stand  by  his  dec- 
laration, judgment  was  rendered  for  defendant,  and  the  case 
is  brought  to  this  court  by  a  writ  of  error,  and  sustaining  the 
Baid  demurrer  is  the  error  assigned. 

Messrs.  Kubbns  &  Mott,  for  plaintiff  in  error. 

This  positive  and  unequivocal  contract  to  pay  $2,000  can 
not  be  affected  by  the  existence  or  absence  of  a  surplus  fund 
nor  by  the  refusal  or  consent  of  defendant  in  error  to  levy  an 
assessment;  these  financial  questions  will  be  more  worthy  of 
consideration  when  plaintiff  comes  to  collect  his   judgment 

Where  the  certificate  promises  to  pay  a  stated  sum,  and 
that  an  assessment  shall  be  made  upon  all  the  members  for 
the  full  amount  named  in  their  respective  certificates,  and  the 
Bum  so  collected,  less  cost  of  collection,  shall  be  paid,  the  ben- 
eficiary is  entitled  to  recover  the  full  amount  of  the  certifi- 
cate, unless  it  is  reduced  by  some  defense,  and  a  court  of  law 
has  jurisdiction.  Snppiger  v.  Covenant  Mutual  Benefit  As- 
sociation, 20  HI.  App.  595. 

"Where  a  policy  contains  an  undertaking  on  the  part  of 
the  insurance  company  to  pay  the  beneficiary  therein  named 


172  Appellate  Couhts  op  Illinois. 

Vol.  33.]  Ring  v.  U.  S.  Life  and  Accident  Ass'n. 

*■  ■  ■  1 

$2,000  upon  tlio  deatli  of  the  assoi'ed,  and  not  to  exceed 
Beventy-iive  per  cent  of  the  assessments  collected,  the  bene- 
ficiary may  recover  on  said  policy  without  proving  demand 
on  the  company  to  make  assessments  or  showing  that  assess- 
ments have  been  made,  or,  if  made,  the  amount  collected 
thereon.     Kansas    Protective  Union  v.  Whitt,  36  Kas.  760. 

In  a  New  York  case  defendant  issued  a  certificate  by  which 
there  was  to  be  paid  to  plaintiff,  in  ninety  days  after  the 
proof  of  the  death  of  a  member,  ''  a  sum  equal  to  the  amount 
received  from  a  death  assessment,"  not  exceeding  an  amount 
named.  Held,  in  an  action  to  recover  the  amount  due,  that 
the  promise  to  pay  was  not  contingent  upon  the  existence  of 
a  fund  from  which  to  make  payment;  the  requirement  that 
payment  was  to  be  made  within  ninety  days  implied  an  obli- 
gation to  make  an  assessment  to  raise  the  fund;  that  having 
power  to  make  it,  defendant  could  not  resist  payment  by  omit- 
ting to  make  it;  the  proof  of  death  operated  as  a  demand  for 
payment,  and  by  implication,  a  demand  that  the  proper  steps 
be  taken  to  procure  the  necessary  funds.  Freeman  v.  National 
Benefit  Society,  42  Hun,  262. 

In  the  case  at  bar  the  promise  also  is  to  pay  within  ninety 
days  after  receipt  of  proofs  of  death. 

In  the  following  cases — In  re  Solidarite  Mut.  Ben.  Ass'n,  68 
Cal.  392;  Ball  v.  Granite  Stete  Mut.  Aid  Ass'n,  9  Atl.  Rep. 
103;  Newman  v.  Covenant  Mut.  Ben.  Ass'n,  33  N.  W.  Rep. 
662;  Tobin  v.  Western  Mut.  Aid  Ass'n,  Id.  663;  Ranisbarger 
V.  Union  Mut  Aid  Ass'n,  Id.  626;  Smith  v.  Covenant  Mut 
Ben.  Ass'n,  24  Fed.  Rep.  685;  Curtis  v.  Mut  Ben.  Life  Co. 
48  Conn.  98 — the  certificates  were  wholly  different  from  that 
sued  upon  here,  providing  expressly  for  the  payment  merely 
of  the  amount  to  be  realized  by  one  assessment,  and  to  be  paid, 
in  many  instances,  only  after  collection.  In  an  action  upon 
such  certiiicates  it  would  be  necessary  to  make  the  averments 
claimed  by  defendant  in  error  to  be  necessary  in  this  case;  but 
the  doctrines  of  these  cases  have  no  application  here — the 
contract  being  essentially  different  This  is  a  contract  to  pay 
$2,000. 

Messrs.  Cbattt  Bbos.  &  Ashckaft,  for  defendant  in  error. 
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MoRAsr,  J.  It  is  contended  in  support  of  the  jndo^nient  of  the 
Circnit  Court,  first,  that  no  action  at  law  can  be  maintained  on 
the  contract  set  ont  in  the  declaration;  that  the  remedy  is  to 
be  had  in  equity  only.  Counsel  for  defendant  in  error  cite  a 
number  of  cases  in  support  of  this  contention,  among  others. 
Covenant  Mut.  Ben.  Ass'n  v.  Scars,  114111.  108.  In  that  case 
the  undertaking  of  the  association  as  stated  in  the  certificate 
was,  that  on  the  proof  of  the  death  of  the  member,  he  hav- 
ing complied  with  the  conditions  of  the  certificate,  an  assess- 
ment should  be  levied  upon  the  surviving  members  to  the 
amonnt  of  the  certificate,  $5,000,  *'  which  sum  so  collected  on 
such  assessments  the  association  agi*ees  well  and  truly  to  pay," 
etc.  The  heirs  of  the  deceased  member  filed  a  bill  in  equity 
and  one  of  the  grounds  of  defense  was  that  the  court  had  no 
jurisdiction — that  there  was  an  adequate  remedy  at  law. 
The  court  said:  **The  certificate  of  membership  does  not 
contain  any  contract  to  pay  to  the  beneficiaries  $5,000,  or  any 
sum  absolutely,  but  to  levy  assessments  ratably  upon  ail  mem- 
bers holding  certificates  in  force  at  the  death  of  decedent, 
for  the  amonnt  not  less  than  the  limit  of  the  certificate,  and 
to  pay  over  the  sum  so  collected  on  such  assessments,  less  the 
collection  costs.  As  the  corporation  is  not  organized  for  ^pe- 
cuniary profit,'  has  no  surplus,  and  relies  entirely  upon  the 
mortuary  assessments  made  upon  each  death  for  the  payment 
of  benefits  to  the  beneficiaries  of  a  decedent,  it  would  be 
difficult  to  realize  anything  by  execution.    *    *    ♦ 

"It  would  seem  that  a  court  of  equity  might  properly  be 
resorted  to  as  being  capable  of  affording  a  more  adequate 
remedy,  by  directing  a  specific  performance  of  the  contract  of 
the  defendant  by  the  levying  of  the  proper  assessments." 

That  case  is  undoubtedly  an  authority  that  where  the  con- 
tract is  not  to  pay  a  sum  absolutely,  but  to  levy  an  assess- 
ment and  pay  the  proceeds  thereof,  not  exceeding  a  certain 
sum,  to  the  beneficiary,  equity  will  give  redress  in  the  nature 
of  specific  performance  of  the  contract;  but  it  is  by  no  means 
an  authority  that  an  action  at  law  might  not  be  maintained  on 
the  same  contract,  and  a  judgment  recovered.  There  is  a 
large  class  of  cases  arising  on  contract,  where  equity  will  take 
jurisdiction  as  furnishing  a  more  direct  and  complete  remedy 


174  Appellate  Courts  of  Illinois. 

Vol.  33.]  Bia?  ▼.  U.  8.  Life  and  Accident  Ass'n. 

than  the  law  conrt,  yet  where  there  is  no  donbt  of  the  juris- 
diction at  law,  if  the  party  elects  to  porsne  his  remedy  on 
that  side  of  the  court  In  snits  on  certificates  of  benefit  soci- 
eties, there  seems  to  be  some  contrariety  in  the  decisions. 
The  contracts  of  the  different  corporations  differ  in  form. 
Some  are  absolute  in  the  promise  to  pay  a  certain  sum  upon 
the  member's  death.  Others  provide  that  npon  the  death  of 
the  member,  the  company  shall  only  pay  over  the  proceeds  of 
certain  assessments,  not  to  exceed  a  stipulated  amount  In 
this  latter  class  of  cases,  ^^It  is  not  entirely  agreed  what 
remedy  is  most  proi)er,  if  the  association  denying  its  liability 
refuses  to  levy  the  promised  assessment,  for  the  authorities 
are  not  in  harmony.  *  *  *  The  decided  preponderance 
of  authority  is  in  favor  of  the  view  that  an  action  at  law  can 
be  maintained  against  the  society  for  a  refusal  or  neglect  to 
make  the  assessment."  Bacon,  Benefit  Societies,  Sec.  453) 
and  cases  there  cited. 

The  certificate  sued  on  in  this  case,  differs  essentially  from 
those  in  cases  cited  by  counsel  for  defendant  in  error.  In 
nearly  all  said  cases  the  contract  is  not  absolute  for  the  pay- 
ment of  a  certain  amount,  but  is  that  the  association  shall  levy 
an  assessment  and  pay  the  proceeds  thereof,  not  exceeding  the 
amount  named  in  the  certificate  to  the  beneficiary.  Such 
cases  are  Smith  v.  Covenant  Mutual  Benefit  Ass'n,  24  Fed. 
Rep.  685;  Bailey  v.  Mutual  Benefit  Ass'n,  71  Iowa,  689; 
Newman  v.  Covenant  Mut.  Ben.  Ass'n,  72  Iowa,  242;  Bur- 
don  V.  Mass.  Safety  Co.,  17  N.  E.  Rep.  874;  Eglcston  v. 
Association,  6  McCrary,  484;  Curtis  v.  Mutual  Benefit  Life 
Company,  48  Conn.  98. 

In  most  of  said  cases  the  question  decided  was  the  suffi- 
ciency of  the  allegations  in  the  declaration  or  complaint  at  law, 
and  if  the  contract  here  sued  on  was  similar  in  its  terms  to 
the  contractson  which  the  actions  in  said  cases  were  brought, 
the  decisions  would  be  authorities  in  support  of  defendant  in 
error's  second  contention,  which  is  that  the  demurrer  was  well 
sustained,  for  the  reason  that  the  declaration  does  not  aver 
that  an  assessment  had  been  made  and  collected,  or  the  num- 
ber of  members  liable  to  assessment,  and  the  amount  that 
could  have  been  made  by  an  assessment 
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Where  the  contract  is  that  the  corporation  shall  make  an 
assessment,  and  pay  over  the  proceeds  not  exceeding  a  certain 
amount,  it  is  well  settled  that  the  declaration  must  charge  a 
failure  or  refusal  to  make  the  assessment,  and  that  if  such 
assessment  had  been  made  it  would  have  resulted  in  the 
amount  which  plaintiff  claims  as  damages.  The  New  Homo 
Life  Assurance  Co.  v.  Hazen,  23  111.  App.  457;  Abe  Lincoln 
Mat  L.  &  A.  Society  v.  Miller,  23  III.  App.  341,  and  cases 
cited,  supra. 

The  certificate  here  sued  on  is  not  a  contract  to  make  an 
assessment  and  pay  over  the  proceeds,  but  an  absolute  promise 
and  agrecinont  to  pay  the  amount  named  to  the  survivor,  at 
the  death  of  either  beneficiary,  etc.,  within  ninety  days  after 
acceptance  and  approval  of  proofs  of  death.  Sec.  5th,  it  is 
true,  shows  how  the  indemnity  fund  for  the  payment  of  losses 
is  to  be  created  and  kept  up,  but  it  in  no  manner  limits  the 
amount  paj^able  under  the  certificate  to  what  might  be  col- 
lected from  one  assessment,  nor  does  it  provide  that  an  assess- 
ment shall  be  specially  levied  to  pay  a  loss  on  any  particular 
certificate.  The  scheme  is  to  create  and  keep  up  a  geuei-al 
fund,  out  of  which  losses  shall  be  paid  as  they  occur.  It  fol- 
lows that  good  pleading  only  required  the  plaintiff  to  set  out 
the  certificate,  and  allege  the  death  and  the  performance  on 
his  part  of  the  conditions  required  of  him,  and  that  he  has 
fiuflScicntly  done  in  the  declaration  to  which  the  demurrer 
was  sustained.  Protective  Union  v.  Whitt,  36  Kan.  760; 
Freeman  v.  National  Ben.  Society,  42  Hun,  257;  Neskern  v. 
North  W.  E.  &  L.  Ass'n,  30  Minn.  406;  Lueder's  Ex'r  v.  Annu- 
ity  Co.,  12  Fed.  Rep.  465;  Excelsior  Mutual  Aid  Ass'n  v. 
Kiddle,  91  Ind.  84.  The  allegation  necessary  in  a  pleading  is 
to  be  determined  from  the  language  of  the  contract  on  which 
the  rights  of  the  parties  depend. 

In  our  opinion  the  declaration  is  entirely  sufficient  in  alleg- 
ing a  cause  of  action  on  the  certificate  set  out,  and  for  the 
error  in  sustaining  the  demurrer  thereto  the  judgment  of  the 
Circuit  Court  must  be  reversed,  and  the  case  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Meveraed  and  remanded. 
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33  m\  Charles  G.  Smith 

James  McCarthy. 

Negligencp  —  Insecure  Area  Rail — Personal  Injuries  —  Contributory 
Negligence — Damages — IjOSS  of  Time — Special  Interrogatories — Evidence 
— Instructions — Practice. 

1.  The  (general  verdict  in  a  given  case  will  control,  where  the  special 
finding  therein  can  upon  any  hypothi'sis  be  reconciled  therewith. 

2.  Interference  by  the  trial  court  with  the  righ^  of  the  jury  to  pass  upon 
the  question  of  negligence,  is  juBtiliabie  only  when  the  verdict  is  against 
the  weight  of  the  evidence. 

3.  An  instruction  setting  forth  that  damages  may  be  assessed  for  the 
plaintiff*8  time  while  being  cured,  and  for  a  permanent  injury,  if  proved, 
is  not  seriously  contradictory. 

4.  The  grounds  of  the  objections  to  evidence  offered  by  way  of  im^ach. 
ment  should  be  specific. 

[Opinion  filed  May  29,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliot  Anthony,  Judge,  presiding. 

Messrs.  Edward  Maheb  and  A.  D.  Rich,  for  appellant 

Messrs.  J.  Lylb  Kino  and  T.  Mokrison,  for  appellee. 

Garnett,  p.  J.  In  this  action  appellee  recovered  a  ver- 
dict and  judgment  for  $2,000  against  appellant  for  personal 
injuries  received  through  the  alleged  negligence  of  appellant. 
At  the  time  of  the  injury  Smith  was  the  owner  of  a  business 
building  in  Chicago,  having  an  area  adjoining  the  sidewalk, 
and  a  stairway  in  the  area  leading  to  the  basement  of  tlie 
premises.  Around  the  outer  edge  of  the  area  was  an  iron 
guard  which  was  secured  by  stanchions  let  into  the  sidewalk. 
The  stanchions  at  the  time  in  question,  and  for  some  time 
previous,    were  loose  and  the  rail  unsteady.     The  evidence 
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tends  to  show  that  McCarthy  was  talking  to  an  acquaintance 
near  this  guard  on  October  4,  1886,  and  on  turning  round 
struck  the  rail,  which  gave  way,  and  he  was  precipitated  into 
the  area  and  severely  injured.  Evidence  was  also  given, 
tending  to  prove  that  Smith's  agent  had  known  of  the  unsafe 
condition  of  the  guard  long  before  that  date. 

In  answer  to  a  special  interrogatory  to  the  jury,  they  said 
that  appellee,  at  the  time  he  fell,  was  leaning  against  the  rail 
or  post.  Counsel  for  appellant  assumes  that  this  finding  is 
contradictory  of  the  general  verdict,  which  finds  appellant 
guilty.  If  that  is  true,  it  must  be  because  leaning  against  the 
rail,  even  unintentionally  and  but  for  an  instant,  is  per  se  and 
as  a  matter  of  law,  such  negligence  on  the  part  of  the  appel- 
lee as  to  bar  his  recovery.  If  the  s|>ecial  finding  can,  upon 
any  hypothesis,  ba  recjnuilel  with  tlie  general  verdict,  the 
latter  will  control,  and  the  court  will  not  render  judgment 
^S^inst  the  jmrty  who  has  the  general  verdict  in  his  favor. 
"S^^tltnan  v.  Taylor,  75  III.  GSO, 

^ow,  is  there  any  hypothesis  upon  which  the  special  finding 
\xv  this  case  can  be   reconciled  with  due  care  on  the  part  of 
appellee?    He  may  have  been  entirely  ignorant  of  the  condi- 
tion of  the  guard,  and  he  may  have  struck  the  I'ail  as  he  turned 
round  without  intending  to  do  so,  and  he  may  have  been  instan- 
taneonely,  without  fault  on  his  part,  and  without  any  oppor- 
tunity to  recover  his  bal.mce,  thrown  into  the  bottom  of  the 
area  where  he  received  the  injuries  complained  of,  and  these 
fact8  are  all  consistent  with  the  special  finding  and  are  sup- 
ported by  evidence  which  the  jury  had  the  opportunity  to 
believe  and  did  believe.     But  aside  from  this,  negligence  is  a 
qnestion  of  fact  for  the  jnry,  and  interference  by  the  court 
with  their  right  to  find  on  that  question  can  only  be  justified 
where  the  verdict  is  manifestly  against  the  weight  of  the  evi- 
dence.   This  doctrine  is  one  of  the  common-places  of  the  law, 
and  citation  of   authority  is  superfluous.     It  is  suflicient  to 
sav  that  the  record  now  before  us  presents  no  such  case  of 
preponderance  of  evidence  as  requires  the  verdict  to  be  set 
aside. 
One  of  the  instructions  for  plaintiff  told  the  jury  that  if 
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they  found  the  defendant  guilty,  they  might  assess  damages 
for  plaintiff's  loss  of  time  while  being  cured,  if  there  was 
such  a  loss,  and  for  any  permanent  injury,  if  such  permanent 
injury  was  proved.  Appellant  insists  that  there  is  a  contra- 
diction here  in  the  alleged  hypothesis  that  plaintiff  was  cured 
on  the  one  hand,  and  on  the  other  that  he  was  permanently 
injured.  This  is  manifestly  l>ut  a  verbal  criticism  which  has 
no  merit.  The  expression  of  the  instruction  may  not  be 
philologically  exact,  but  we  must  assume  that  the  trial  conrt 
performed  its  duty  by  discharging  from  the  panel  all  jurors 
who  were  not  of  sound  judgment,  and  not  well  informed,  and 
if  that  duty  was  performed,  there  is  no  reason  to  apprehend 
that  the  jury  were  misled  to  the  injury  of  the  appellant  by 
this  trifling  slip  of  the  pen. 

There  was  no  direct  evidence  given  by  any  physician  as  to 
the  probable  duration  of  the  plaintiff's  injuries,  but  from  the 
facts  sworn  to  by  the  plaintiff  himself,  the  jury  might  prop- 
erly have  drawn  the  inference  that  he  was  disabled  for  life,  so 
that  it  can  not  be  said,  as  appellant  claims,  that  there  was  no 
evidence   to  support  the   hypothesis  of  permanent  injury. 

Tlie  objections  of  the  defendant  to  the  evidence  offered  to 
impeach  the  physician  who  was  introduced  as  a  witness  for 
appellant,  were  too  general  in  their  character  to  be  available 
here.  The  grounds  of  the  objection  should  have  been  spe- 
cifically pointed  out,  as  they  might  have  been  removed. 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

Jvdgment  affirmed. 
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46    378 

Minna  Frohard. 
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1.  The  act  of  buntinar  does  not  amount  to  the  occupition  of  hunting. 

2.  A  classification  of  hazards  of  an  insurance  company  confined  exclu- 
sively to  occupations,  does  not  cover  isolated  acts. 

S.  A  policy  of  insurance  must  be  construed  liberally  in  favor  of  the 
adored. 

4.  The  burden  of  proof  is  upon  a  mutual  insurance  company  to  show  in 
t\se  o!  loss  that  an  assessment  would  not  realiza  the  amount  at  risk.  The 
presumption  is  to  the  contniry. 

5.  It  is  proper  to  require  payment  in  full  where  an  association  refuses  to 
levy  an  assessment  upon  the  untenable  ground  that  it  is  liable  only  for  a 
portion  of  the  sum  named. 

6.  That  portion  of  a  decree  directing  payment  by  the  officers  of  such 
coaip:my.  no  officer  thereof  being  a  party  to  the  suit,  is  nugatory  and  can 
not  be  complained  of. 

[Opinion  filed  May  29,  1889.] 

Appeal  from  the  Circuit  Oonrt  of  Cook  County;  the  Hon. 
MuKRAT  F.  TuLBY,  Jodgc,  presiding. 

Messrs.  Johit  M.  Hamilton  and  Charles  C.  Gilbebt,  for 

appellant. 

Messrs.  Hamline  &  Scorr,  for  appellee. 
The  by-laws  could  not  be  changed  to  affect  the  amount  pay- 
able in  case  of  death.  Northwestern  Benefit  and  Mutual  Aid 
Association  v.  Wanner,  24  111.  App.  360;  Morrison  v.  Wis- 
c'^nsin  Odd  Fellows,  etc.,  59  Wis.  162;  Becker  v.  Fanners' 
Kutnal,  etc.,  48  Mich.  610. 

Engaging  in  an  act  which  is,  or  may  be  at  times,  engaged 
in  bj  men  of  any  occupation  or  profession,  is  not  changing 
occupation  within  the  meaning  of  the  contract.  Administra- 
tors of  Stone  V.  United  States  Casualty  Co.,  34  N.  J.  371. 
The  North  American  Life  Accident  Co.  v.  Burroughs,  69  Pa. 
St.  43;  Miller  et  al.  v.  Travelers  Insurance  Co.,  40  N.  W. 
Kep.  839. 

To  make  effective  a  provision  of  the  certificate  limiting  the 
amount  to  be  paid  in  case  the  insured  should  be  killed  while 
engaged  in  any  act  classed  as  more  hazardous  than  that  in 
which  he  was  insured,  the  association  should  have  made  a 
classification  of  acts,  which  it  did  not  do.     Payment,  as  pro- 
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vided  bv  both  by-laws  and  certificate,  was  to  be  according  to 
the  rate  of  the  occujyation  in  which  the  member  was  engaged. 
The  word  act  was  not  used  in  that  connection.  The  contract 
will  be  construed  most  stron<rly  against  the  association. 
North  Western  Benefit  and  Mutual  Aid  Ass'n  v.  Wanner, 
supra;  Administrators  of  Stone  v.  (J.  S.  Casualty  Co.,  supra; 
District  G.  and  Lodge  v.  Cohn,  20  III.  App.  335. 

The  printed  "  manual  "  offered  in  evidence  by  appellant, 
contains  the  association's  own  interpretation  of  this  clause  of 
its  contract,  which  agrees  with  that  contended  for  by  ns. 
The  manual  may  properly  be  considered  in  construing  the 
contract.  May  on  Insurance,  Sec.  356;  Kuse  v.  The  Mutual 
Life  Ins.  Co.,  24  N.  Y.  654;  Wheelton  v.  Hardisty,  92  Eng. 
C.  L.  231;  Brooklyn  Life  Ins.  Co.  v.  Dutcher,  95  U.  S.  269. 

It  having  bejn  stipulated  that  the  number  of  members 
liable  to  contribute  was  more  than  8ufl[icient  to  make  up  the 
full  amount  of  $5,000  by  paj-ment  of  one  regular  assessment, 
if  members  would  all  pay,  the  court  properly  decreed  that  the 
full  sum  be  paid.  Suppiger  v.  Covenant  Mutual  Benefit  Co., 
20  111.  App.  599. 

In  absence  of  proof  as  to  amount  to  be  realized  by  one 
assessment,  in  view  of  the  failure  to  levy  the  assessment,  and 
of  defendant's  ability  to  show  what  would  have  been  realized 
from  such  assessments,  and  the  plaintiflE's  inability  to  do  so,  it 
will  be  presumed  that  the  assessment  would  have  realized  full 
amount  O'Brien  v.  Ilome  Ben.  Society,  46  Hun,  429;  Kan- 
sas Protective  Union  v.  Whitt  36  Kan.  761;  North  Western 
Benevolent  and  Mutual  Aid  Ass'n  of  Illinois  v.  Wanner,  24 
111.  App.  357;  Elkhart  Mutual  Aid,  etc.,  Ass'n  v.  Houghton, 
2  N.  E.  Kep.  763;  Lender's  Ex'rs  v.  Hartford  Life  and  Aimu- 
ity  Co.,  12  Fed.  Rep.  465;  Excelsior  Mutual  Aid  Ass'n  v. 
'  Riddle,  91  Ind.  84;  Neskern  v.  N".  W.  Endowment  &  Legacy 
Ass'n,  3()  Minn.  406;  Freeman  v.  National  Benefit  Society, 
42  Hun,  252;  Earnshaw  v.  Sun  Mutual  Aid  As^'n  (Md.),  12 
Atl.  Rep.  884. 

The  decree  against  the  association  for  the  deficiency  was 
])roper.  Earnshaw  v.  Sun  Mutual  Aid  Ass'n,  12  Atl.  Rej). 
8S4;  Swett  v.  Citizens  Mutual  Aid  Ass'n,  78  Me.  641;  O'Brien 
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V.  Home  Benefit  Society,  46  Hun,  426;  Covenant  Mutual 
Benefit  Association  v.  Sears,  114  III.  108. 

Association  failing  to  levy  an  assessment  is  a  wrongdoer, 
and  can  not  take  advantage  of  its  own  wrong  by  asserting  that 
members  might  not  have  paid.  Freeman  v.  National  Benefit 
Society,  42  Hun,  252;  Birnbaum  v.  Passenger  Conductors,  etc., 
15  Weekly  Notes  of  Ca^es  (Pa.),  518. 

Joining  in  the  decree  with  the  association  "  its  proper 
officers"  was  not  error,  but  had  it  been,  appellant  not  being 
injured  thereby,  can  not  take  advantage  of  such  error.  Han- 
nas  V.  Hannas,  110  111.  53;  Brown  v.  Miner,  21  111.  App.  60. 

GiBNETT,  P.  J.  Appellant  is  a  corporation  organized  un- 
der the  law  of  this  State,  for  the  purposes  of  carrying  on  the 
accident  insurance  business.  It  insures  its  members  against 
death  or  disability  from  external,  violent  and  accidental  causes 

only. 

On  the  first   day  of  September,  1885,  John   Frohard  was 
accepted  as  a  member  of  the  association,  and  on  that  date  a 
certificate  or  policy  of  insurance  was  issued  to  him.     In  this 
certificate  it  is  provided  "that  John  Frohard,  by  occupation, 
profession   or  employment,  a   merchant,  residing  at   Sparta, 
State  of  Illinois,  is  accepted  as  a  meniber  in  division  'A'  of 
said  association,  subject  to  all  the  requirements,  and  entitled 
to  all  the  benefits  thereof,  as   provided  in  the  by-laws,  and 
that  said  member,  in  case   of  death  occurring  tlirough   ex- 
ternal, violent  and  accidental  injuries,  is  entitled  to  participate 
in  the  mortuary  or  relief  fund  of  the  association,  not  to  ex- 
ceed the  amount  of  $5,000,  which  sum,  or  such  part  thereof 
as  may  be  collected  for  that  purpose  by  the  payment  of  one 
regalar  assessment  of  two  dollars  ($2)  for  each  member   of 
the  association  liable  at  the  date  of  the  accident,  shall,  within 
sixty  (60)  days  after  suflicient  proofs  have  been  received,  be 
paid  to  his  wife,  Minna,  if  surviving.     *    *    *     It  is  ex- 
pressly stipulated  and  agreed  that  in  the  event  of  the  member 
heing  either  fatally  injured  or  otherwise  disabled  while  engaged 
temporarily  or  otherwise  in  any  act  or  occupation  classed  as 
more  hazardous  than  the  one  in  which  he  is  accepted,  accord- 
ing to  the  classification  given  by  the  rates  and  by-laws  of  this 
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aRsociation  (or  if  not  epecificallv  mentioned,  approximating 
thereto)  tlicn  an  amount  shall  be  paid  cqnal  to  the  rate  of  the 
occupation  in  which  tlie  member  is  engaged  when  receiving 
the  injury,  and  such  amount  shall  be  payment  in  full  upon  the 
part  of  the  association.  *  *  *  It  is  expressly  stipulated 
and  agreed  that  this  certificate  is  issued  and  accepted  subject 
to  all  the  provisions,  conditions,  limitations  and  exceptions 
herein  contained  or  referred  to.'* 

On  January  26, 1887,  the  insured  went  hunting  with  a  gun, 
and  while  climbing  a  fence  accidentally  shot  and  killed  him- 
self. Proofs  of  death  having  been  made,  and  the  sixty  days 
having  elapsed  without  payment,  suit  in  equity  was  brought 
by  the  beneficiary  named  in  the  policy  to  compel  appellant  to 
levy  an  assessment  of  $2  for  each  member  of  the  association 
liab'e  at  the  date  of  the  accident,  for  the  purpose  of  paying 
the  amount  specified  in  the  policy,  or  such  part  thereof  as 
might  be  collected  on  the  assessment.  There  was  also  a  prayer 
for  general  relief.  The  answer  alleged  that  the  insured  was 
killed  by  the  discharge  of  a  gun  while  hunting,  and  that  hunt- 
ing was  an  occupation  classed  by  the  association  as  more  haz- 
ardous than  the  one  in  which  the  insured  was  accepted  as  a 
member  of  the  association,  and  that  by  virtue  of  its  by-laws 
appellee  was  only  entitled  to  receive  $500,  which  had  been 
tendered.  On  the  hearing  the  court  directed  the  levy  of  the 
assessment  and  the  payment  of  the  amount  thereof  to  com- 
plainant, and  in  case  the  sum  collected  should  be  less  than 
$5,000,  the  association  and  its  proper  ofiicers  were  decreed  to 
pay  complainant  the  difference  between  $5,000  and  the  amount 
so  realized  from  the  assessment.  By  stipulation  of  the  par- 
ties it  appears  that  the  number  of  members  liable  to  assess- 
ment at  the  date  of  the  accident  was  more  than  enough  to 
make  $5,000  by  one  assessment,  if  the  members  all  paid. 

The  act  of  hunting  is  not  equivalent  to  tlie  occupation  of 
liunting.  The  case  of  N.  A,  Life  and  Accident  Ins.  Co.  v. 
Burroughs,  69  Pa.  St.  43,  furnishes  a  close  analogy  on  this 
point.  See,  also.  Stone's  Adm'rs  v.  U.  S.  Casualty  Co.,  34 
N.  J.  375.  The  classification  of  hazards  in  appellant's  by-laws 
is  confined  to  occupations.     They  do  not  profess  to  classify 
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acte.  Until  the  act  is  classed  as  more  hazardous  than  the 
occnpation  in  which  the  insui*ed  was  accepted  as  a  member, 
he  may  engage  therein  temporarily  for  exercise  or  recreation 
without  reducing  the  amount  of  risk  incuiTcd  by  the  associa-^ 
tioD.  The  terms  are  made  by  the  company;  the  by-laws  and 
certificates  are  framed  in  language  chosen  by  itself,  and  it 
must  be  presumed  to  have  made  all  the  exceptions  to  its  lia- 
bility that  it  deemed  desirable.  The  court  must  follow  the 
^neral  rule  of  construction,  and  interpret  the  policy  liberally 
in  favor  of  the  insured.  May  on  Ins.,  Sec.  175;  Stone's  Adm'rs 
V.  U.  8.  Casualty  Co.,  supra. 

Id  this  case  the  association  refused  to  make  an  assessment 
as  it  had  undertaken  to  do  bj  its  contract  with  the  deceased, 
and  it  now  says  that  the  decree  should  not  have  ordered  pay- 
ment of  the  full  sum  of  (5,000,  because  it  is  uncertain  what 
amount  can  be  realized  from  the  assessment  But  to  whose 
fault  is  tiie  uncertainty  chargeable  ?  The  appellee  could  not 
make  the  assessment,  and  appellant  wrongfully  refused  to 
make  it,  and  fails  entirely  to  make  any  showing  by  pleading 
or  proof  as  to  the  amount  that  can  bo  collected  from  the  mem- 
bers liable  at  the  date  of  the  accident.  If  this  contention  of 
appellant  is  sustained,  the  valu^  of  the  policy  in  question 
might  now  be  greatly  diminished,  on  account  of  inability  to 
collect  from  those  liable  to  assessment  when  the  death  hap- 
pened. If  any  such  change  has  taken  place,  it  is  not  just 
that  the  loss  should  fall  upon  appellee,  when  appellant 
alone  is  to  blame.  Newman  v.  Cov.  Ben.  Ass'n,  40  N.  W. 
Kep.  91,  92. 

The  authorities  say  that  the  burden  is  on  appellant  to  prove 
that  an  assessment  would  not  realize  the  full  sum  insured. 
Until  proof  on  that  point  is  made,  the  stipulation  showing 
enough  members  to  raise  the  $5,000,  the  presumption  is  that 
the  entire  amount  of  the  insurance  could  be  collected. 
Northwestern  B.  &  M.  A.  Ass'n  v.  Warner,  24  111.  App.  363; 
Neekem  v.  N.  W.  E.  &  L.  Ass'n,  30  Minn.  406 ;  Elkhart 
Mut.  Aid  Ass'n  v.  Houghton,  103  Ind.  286 ;  Kansas  Pro- 
tective Union  v.  Whitt,  36  Kans.  760;  Freeman  v.  Nat. 
Bea  Soc,  42  Hun,  252 ;  Lueder's  Ex'rs  v.  Hartford  L.  &  A. 
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Ins.  Co.,  12  Fed.  Rep.  465;  Gov.  Mii.  Ben.  Ass'n  v.  Hoffman, 
110  111.  603. 

If  appellant  Lad  diligently  proceeded  in  the  execution  of 
ita  contract  bj  levying  an  assessment  and  making  all  reason- 
able efforts  to  collect  the  same,  a  different  case  would  be  pre- 
sented; but  as  it  has  denied  its  liability  for  any  sum  over  $500, 
and  wilfully  refuses  to  perform  its  contract,  it  is  only  right 
that  it  should  be  required  to  pay  any  deficiency  arising  from 
failure  to  collect  the  assessment. 

That  part  of  the  decree  directing  payment  of  the  deficiency 
by  the  proper  officers  of  the  association  is  nugatory  (no  officer 
thereof  being  a  party  to  this  suit),  and  is  no  ground  for  assign- 
ment of  error.     The  decree  is  affirmed. 

Decree  affirmed. 


Chables  B.  Egqlbston 

V. 

AsAHEL  Gage. 

Ittal  Prope  ty — Tax  Deed—Redemption^It\junetion9 — TUle-^Cloud— 
See.  21It  Revenue  Statute. 

Upon  a  bill  filed  to  enjoin  the  taking  out  of  a  tax  deed  of  certain  real 
est'ite  nnd  to  remove  certain  documents  spread  upon  the  records,  as  a  cloud 
upon  the  title  thereof,  this  court  holds,  that  Sec.  211  of  the  Revenue  Stat- 
ute applies  to  cases  where  the  land  is  a  second  time  sold  for  the  Uxes  of  a 
succeeding  year. 

[Opinion  filed  May  29,  1889.] 

Appeal  from   the   Su]>erior  Court   of   Cook  County;  the 
Hon.  Henry  M.  Shbpard,  Judge,  presiding. 

Mr.  N.  M.  Jones,  for  api>ellaut 

Mr.  Augustus  N.  Gage,  for  appellee. 
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MoRAN,  J.     Tlie  bill  in  this  case  was  tiled  by  appellant  to 

enjoin  appellee  from  taking  out  a  tax  deed  of   certain  real 

estate  described,  and  to  remove  certain  documents  which  were 

spread  of  record  in  the  recorder's  office  of  Cook  county,  from 

the  records,  as  being  a  cloud  upon  tlie  title  to  said  land.     The 

pWncipal  question  relates  to  appellant's  right  to  have  a  certain 

^x  sale  certificate  which   appellee  holds,  canceled   on  the 

groand  that  there  was  a  redemption  from  the  tax  sale. 

It  appears  that  the  property  was  sold  to  appellee  on  Sep- 
tember 21,1880,  for  the  eighth  installment  of  the  South  Park 
fPec/sil  assessment,  and  that  the  22d  day  of  September,  1880, 
^^  ip-sLs  again  sold  to  John  Oarne,  Jr.,  for  the  delinquent  gen- 
^'"al  taxes  for  the  year  1879.     At  the  time  of  such  sales  the 
land   in  question  was  owned  by  one  Nicholas,  the  grantor  of 
appella^nt,  and  on  March  16,  1881,  less  than  six  months  after 
said  tax  sales,  said  Nicholas,  by  his  attorney,  redeemed  from 
the  sale  to  Carne  by  paying  the  amount  of  the  sale  plus  twenty- 
five    por  cent  interest  thereon,  and  the  fees  and  costs,  and 
paid  to  the  county  clerk  the  exact  amount  of  the  sale  to  appel- 
lant   a.nd  the  clerk's  fees  for  tiling,  and  received  from  the 
clerk  sk  redemption  certificate. 

appellant's  contention  is,  this  was  a  full  redemption  from 

tne^  ^ale  to  appellant  under  Sec.  211  of  the  Kevenue  Statute, 

wliicli  provides  that  "If  any  purchaser  of  real  estate  sold  for 

taxes  Or  special  assessments  shall  sufifer  the  same  to  be  again 

^  ^  for  taxes  or  special  assessment  before  the  expiration  of 

***^  'Hat  day  of  the  second  annual  sale  thereafter,  such  person 

snail  jj^jj  ^  entitled  to  a  deed  for  such  real  property  until  the 

6^11-ation  of  a  like  term  from  the  date  of  the  second  sale, 

^^^'^^g  which  time  the  land  shall  be  subject  to  redemption 

^^P^u  the  terms  and  conditions  prescribed  in  this  act;  but  the 

P^^oti  redeeming  shall  only  be  required  to  pay  for  the  use  of 

si^cli  £j.g^  purchaser,  the  amount  paid  by  him.     The   second 

V^^^on  shall  be  entitled  to  the  redemption  money  as  provided 

i^v  in  the  preceding  section." 

It  is  argued  that  appellee  purchased  the  land  for  a  special 
^ssesement  on  the  21st  of  September,  and  then  suffered  it  to 
be  sold  to    Carne  for  the  general    taxes  on  the  22d;   that 
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Carne  was  the  second  purchaser  and  was  entitled  to  tlie 
redemption  money,  and  that  appellant,  being  the  first  pur- 
chaser, was  entitled  only  to  the  amoimt  paid  by  him;  that 
the  two  sales  were  made  upon  different  precepts,  to  diffei*ent 
persons,  and  to  satisfy  different  judgments,  and  that  to  say 
that  the  second  purchaser  mentioned  in  the  statute  is  one  who 
purchased  at  a  subsequent  annual  sale  for  taxes,  is  to  interpo- 
late the  statute  with  words  which  the  legislature  did  not  use, 
and  to  give  it  a  meaning  which  was  not  intended  by  the  law 
makers. 

We  should  have  no  hesitation  in  assenting  to  the  contention 
of  appellant,  were  it  not  for  the  decision  of  the  Supreme 
Court  in  the  case  of  Gage  v.  Parker,  103  III.  528.  The  dis- 
tinction suggested  between  this  case  and  that,  is  that  here  the 
sales  are  made  to  different  persons  while  there  the  different 
sales  were  all  made  to  the  same  person.  As  we  understand 
Gage  V.  Parker,  the  distinction  is  not  tenable.  We  should  be 
very  glad  to  avoid  the  doctrine  of  that  case,  on  any  very 
plausible  grounds,  but  it  is  binding  on  us,  as  a  court,  and  we 
must  follow  it  until  the  Supreme  Court  shall  see  iit  to  modify 
or  overrule  it. 

The  decree  of  the  Superior  Court  must  therefore  be 
affirmed. 

Decree  affirmed. 


Michael  Keich 

V. 

Adelaide  M.  Berdel. 


Injunctions — Dissolution  of— Damages — Attorney's  Fees — Separation  of 
Services — Rehearing, 

1.  Damagrea  may  be  assessed  upon  a  liti^ant^s  liability  for  attorney*8 
fees  on  the  dissolution  of  an  injunction  obtained  against  sucb  person,  and 
non-payment  thereof  on  his  part  is  no  bar  to  a  recovery. 

2.  In  such  case  the  damages  allowed  should  only  cover  services  rendered 
touching  such  dissolution. 
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[Opinion  filed  May  29,  1889.] 

Appeal  from  the  Superior  Conrt  of  Cook  County;  tlie  Hon. 
EoBKBT  Jamieson,  Judgc,  presiding. 

Messrs.  Blum  &  Blum,  for  appellant 

Mr.  £.  A.  Sherburne,  for  appellee. 

Gart,  J.  This  is  an  appeal  from  a  decree  awarding  dam- 
ages to  the  appellee  upon  the  dissolution  of  an  injunction 
which  the  appellant  had  obtained  against  her. 

The  award  is* principally  for  attorney's  fees,  wfeich  three 
attornevs  testified  were  usual  and  reasonable  fees.  That  she 
hnd  not  paid  them  was  no  obstacle  to  her  recovery,  as  she  was 
liable  to  pay  her  attorney  a  usual  and  reasonable  fee,  and  for 
that  liability  damages  may  be  assessed.  Bichardion  v.  Chasen, 
69  E.  C.  L.  756,  10  Ad.  &  El.  (N.  S.)  756. 

Dect*ee  qfin/ied. 

On  Petition  for  Hehearing, 
[Opinion  filed  October  23,  1889.] 

Gary,  J.  On  the  29th  of  May  last  an  opinion  was  filed 
afiirming  the  decree  in  this  case.  On  the  petition  of  the 
appellant  a  rehearing  was  granted  upon  the  suggestion  that 
the  damages  allowed  upon  the  dissolution  of  the  injunction 
covered  the  expense  of  defending  the  whole  case. 

When  the  injunction  was  dissolved  the  appellant  voluntarily 
dismissed  his  bill.  The  appellee  had  filed  a  plea  and  answer, 
and  her  solicitor  in  preparing  that  plea  and  answer,  and  in 
obtaining  such  information  in  regard  to  the  facts  as  enabled 
him  to  prepare  them,  had  necessarily  done  much  that  would 
have  been  useful  for  the  defense  of  the  suit  upon  its  merits, 
if  the  appellant  had  prosecuted  it.  All  the  services  which 
were  recited  in  the  evidence,  except  the  notice  of,  and  attend- 
ance upon  the  motion  to  dissolve  the  injunction,  and  all  the 
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expenses  of  exhibits,  were  applicable  to  the  defense  upon  tlie 
merits. 

The  injunction  was  but  in  anticipation  that  the  iinal  reh'ef 
might  be  complete  if  the  suit  was  successful.  The  evidence 
dues  not  separate  the  services  and  show  the  usual  price  and 
value  of  such  as  were  applicable  to  the  dissolution  of  the 
injunction  only.  The  decree  is  reversed  and  the  cause 
remanded.     Gerard  v.  Gateau,  15  III.  App.  520. 

Heversed  and  remanded. 


m    188 

106    *669 


Nettie  Pabke 

V. 

L.  C.  Welch  and  Seymour  C.  Welch. 

Life  Insurance — Certificate — Suit  on — Beneficiaries — **  Affianced  Wife  " 
— Interpleader — Constitution  and  By-lMtcs — Class  Entitled  to  Benefit 
2s anted  Therein — Failure  to  Det^ignate  Person  Belonging  Thereto. 

1.  The  naminfr  of  an  **  affianced  wife  "  as  the  beneficiary  in  a  certificate 
of  a  mutual  benefit  association,  Rhe  remaining  such  until  the  death  of  the 
afisured,  does  not  operate  to  make  her  a  dependent  within  the  rules  thereof. 

2.  The  designation  as  a  ben<*ficiary  of  a  person  not  included  within  the 
c'afls  to  be  benefited  under  the  rules  of  such  association,  does  not  relieve  it 
from  payment  to  the  proper  person  or  persons  of  the  amount  involved. 

[Opinion  filed  May  29,  1889.1 

Appeal  from  tlie  Superior  Court  of  Cook  County;  the  Hon. 
Henry  M.  Shepakd,  Judge,  presiding. 

This  case  arises  on  a  bill  of  interpleader  filed  by  the 
Supremo  Council  of  the  Royal  Arcanum,  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Massachusetts,  against  appellant  and  appellees,  who  were 
respectively  claiming  the  sum  of  $3,000  which  was  due  from 
said  Royal  Arcanum  upon  a  benefit  certificate  issued  to  W. 
D.  Welch.     Said  W.  D.  Welch  was  a  member  of  a  subordi- 
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nate  council  of  said  Royal  Arcannm,  located  at  Cliicaso,  and 
on  the  22d  of  April  he  snrrendered  a  certiticate  which  had 
previously  been  issued  to  him,  payable  to  his  mother,  and 
]>rocnred  a  new  one  to  be  issued  to  him,  "  payable  to  Mrs. 
Nettie  Parke,  affianced  wife,"  which  he  delivered  to  appel- 
lant On  November  20,  18S7,  said  W.  D.  Welch  died  at 
Wanke^n,  Illinois,  in  ^ood  standing,  and  satisfactory  proofs 
of  his  death  were  made  as  required  by  the  rules  of  the  order. 

Appellees  are  the  brothers  of  said  W.  D.  Welch,  deceased, 
and  they  protested  against  the  payment  of  the  fund  due 
under  said  certificate  to  appellant,  as  they  claimed  she  was  not 
entitled  to  the  same  under  the  constitution  and  laws  of  said 
corporation.  The  portions  of  the  by-laws  of  said  Royal 
Arcanum  that  relate  to  this  matter  of  benefit  funds  and  cer- 
tiiicatesare  Sec.  2,  Law  III,  of  said  order,  as  follows  : 

First.  Each  applicant  shall  enter  upon  his  applicatiAi  the 
name  or  names  and  relationship  or  'dependence  of  the  ^mem- 
bers of  his  family  or  those  dependent  nj)on  him  to  whom  he 
desires  his  benefit  paid,  and  the  same  shall  be  entered  in  the 
benefit  certiticate  according  to  said  direction. 

Second.  A  benefit  may  be  made  payable  to  the  followini; 
classes  of  persons :  Class  1st.  To  a  membsr's  wife,  children, 
grandchildren,  father,  mother,  grandparents,  brother  or  sister. 
In  every  one  of  which  cases  no  proof  of  dependency  shall  be 
required  before  the  issuing  of  the  benefit  certificate.  Class 
2d.  To  any  person  who  is  dependent  upon  the  member  for 
maintenance  (for  food,  clothing,  lodging  or  education),  in 
which  case  the  written  evidence  of  the  dependency,  within  the 
requirements  of  the  laws  of  the  order,  must  bo  furnished  to 
the  satisfaction  of  the  Supreme  Council  before  the  benefit  cer- 
tificate can  be  issued. 

Third.  No  entry  shall  be  made  in  any  application  or  bene- 
fit certificate  or  otherwise  permitting  the  designation  by,  or 
ascertainment  by  reference  to,  any  will  of  the  person  or  per- 
sons, trustees  or  beneficiaries  to  whom  any  benefit  shall  be 
payable,  or  the  amount  or  share  of  any  beneficiary.  No  will 
shall  be  permitted  to  control  the  appointment  or  distribution 
of,  or  the  rights  of  any  person  to  any  benefits  payable  by  this 
order. 
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Fourth.  A  benefit  certificate  can  not  be  made  }mjab1e  to  a 
creditor,  nor  be  held  in  whole  or  in  part,  nor  assigned  to 
secnre  any  debt  which  may  be  owing  by  the  member.  Any 
assignment  of  a  benefit  certificate  by  a  member  or  beneficiary 
shall  be  void. 

Fifth.  No  benefit  shall  be  made  payable  to  any  person  or 
persons  permanently  residing  outside  the  limits  of  the  United 
States  or  Dominion  of  Canada. 

Sixth.  No  benefit  shall  be  f  ayable  to  a  person  or  persons 
of  the  second  class  mentioned  in  Par.  2  of  this  section,  unless 
the  dependency  therein  required  to  be  shown,  exists  at  the  time 
of  the  member's  death,  in  which  case  proof  of  such  depend- 
ency at  the  member's  death  shall  be  furnished  in  writing,  to 
the  satisfaction  of  the  Supreme  Kegent,  before  payment  of 
the  benefit  shall  be  made.  If  at  the  time  of  the  death  of  such 
member,  the  dependency  shall  have  ceased,  then  the  benefit 
shall  be  payable  to  the  persons  mentioned  in  class  1st,  para- 
graph 2,  of  this  section,  if  living,  in  the  order  of  precedence 
as  therein  enumerated.  If  no  one  of  said  class  shall  be  living 
at  the  death  of  the  member,  the  benefit  shall  revert  to  the 
Widows'  and  Orphans'  Benefit  Fund. 

Section  3  of  said  Law  III  provides  "  that  a  member  may,  at 
any  time  when  in  good  standing,  surrender  his  benefit  certifi- 
cate, and  a  new  certificate  shall  thereafter  be  issued,  payable  to 
such  beneficiary  or  beneficiaries  as  such  member  may  direct  in 
accordance  with  the  laws  of  this  order,  npon  the  payment  of 
fifty  cents.  Said  surrender  and  direction  must  be  made  in 
writing,  signed  by  the  member,  and  forwarded  under  seal  of 
the  subordinate  council  with  tlie  benefit  certificate  to  the 
Supreme  Secretary;  parol  evidence  of  intention  or  desire  to 
change  the  beneficiary  must  be  disregarded.'' 

*'The  issuing  of  such  new  certificate  shall  cancel  and  render 
null  and  void  any  and  all  previous  certificates  issued  to  such 
member." 

It  was  stipulated  between  the  parties  that  certain  designated 
chapters  of  the  public  laws  of  Massachusetts  relating  to  the 
organization  of  benefit  societies  should  be  considered  in  evi- 
dence, and  waa  further  stipulated  that  L.  C.   Welch  and 
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Seymour  C.  Welch  were  the  brothers,  next  of  kin  and  onlv 

heirs  at  law  of  said  W.  D.  Welch,  deceased,  and  that  Nettie 

Parke  was  the  affianced  wife  of  said  W.  D.  Welch  at  the  time 

said   certificate    was   issued,  and    that  she  was  not  actually 

dependent  upon  liim,  nor  represented  so  to  be  within  class 

second  of  Law  III  of  the  constitution  and  laws  of  the  Koyal 

Arcanum,  either  at  the  time  the  certificate  was  issued,  or  at 

the  time   of   his  death,  otherwise  than  that  he   gave  her 

occasional  presents  of  clothing,  jewelry,  money,  etc.,  up  to 

the  time  of  his  death;  and  that  said  certificate  was  delivered 

to  said  W.  D.  Welch  in   the   State  of  Illinois,  and   by  him 

delivered  to  said  Kettie  Parke  in  the  State  of  Illinois. 

The  court  decreed  the  fund  to  appellees,  and  from  such 
decree  tliis  appeal  is  prosecuted. 

Messrs.  Case,  Judson,  Hog  an  &  Bradley,  for  appellant. 

Messrs.  Abbott  &  Baksb,  for  appellees. 

MoBAN,  J.  The  contention  of  appellant  is  that  she  is  the 
person  named  in  the  certificate,  as  entitled  to  the  fund;  that 
the  corporation  having  made  the  contract  with  the  member, 
and  it  being  executed  on  the  one  part,  it  would  be  estopped 
to  deny  its  liability  thereon  (Benefit  Associations  v.  Blue, 
120  111.  121),  and  if  not  estopped,  the  corporation  alone  would 
liave  the  right  to  set  up  its  non-liability,  and  it  having 
admitted  liability  by  bringing  the  money  into  court,  it  should 
be  paid  to  the  person  for  whose  benefit  the  certificate  was 
issued.     Johnson  et  al.  v.  Van  Epps,  110  111.  557. 

The  doctrine  which  is  asserted  as  controlling  the  case,  finds 
its  most  apt  illustration  in  Kniglits  of  Honor  v.  Watson,  15 
Atl.  Rep.  126,  recently  decided  by  the  Supreme  Court  of 
New  Hampshire.  There  the  constitution  of  the  order  author- 
ized the  issuing  of  a  certificate  to  a  member  payable  "to  some 
member  or  membera  of  his  family  or  person  or  persons 
dependent  on  him,  as  he  may  direct.-  or  designate  by  name 
to  be  paid  as  provided  by  general  law." 

A  part  of  a  benefit  was  made  payable  to  a  person  not  of  the 
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family  and  not  dependent  upon  the  member,  and  the  other 
beneficiaries  who  were  members  of  the  family  of  the  deceased 
objected  to  the  payment  of  any  of  the  sum  to  the  person 
named.  The  corporation  paid  the  money  into  court,  and 
compelled  the  claimants  of  the  fund  to  interplead,  and  the 
court  held  that  if  the  direction  to  pay  to  the  person  who  was 
neither  one  of  the  family  nor  dependent  upon  the  member, 
was  invalid,  the  beuelit  to  that  extent  would  lapse,  if  the  cor- 
poration so  elected,  for  want  of  a  valid  exercise  of  the  power 
of  direction;  but  that  the  question  as  .to  such  validity  could 
be  raised  by  no  one  but  the  corporation,  and  it  not  having 
raised  the  question,  but  signified  a  willingness  to  have  it  paid 
to  the  party  named,  and  no  other  person  having  any  right  to 
object  or  interest  in  the  money,  it  should  be  paid  to  said 
person.  The  features  which  distinguish  this  case  from  Knights 
of  Honor  v.  Watson,  and  from  the  cases  decided  by  our 
Supreme  Court  are  to  be  found  in  the  constitution  and  laws 
of  the  Koyal  Arcanum,  and  in  the  construction  which  has 
been  given  by  the  Massachusetts  Supreme  Court  to  the  statute 
under  which  said  corporation  is  organized. 

In  American  Legion  of  Honor  v.  Perry,  140  Mass.  580, 
that  court  said :  "The  statute  under  which  the  plaintiff  cor- 
poration is  organized,  gives  it  authority  to  provide  for  the 
widow,  orphans  or  other  persons  dependent  upon  deceased 
members,  and  further  provides  that  such  fund  shall  not  be 
liable  to  attachment.  The  classes  of  persons  to  be  benefited 
are  designated,  and  the  corporation  lias  no  authority  to  create 
a  fund  for  other  persons  than  of  the  classes  named.  The  cor- 
poration has  power  to  raise  a  fund  payable  to  one  of  the 
classes  named  in  the  statute,  to  set  it  apart  to  await  the  death 
of  the  member,  and  then  to  pay  it  over  to  the  person  or  per- 
sons of  the  class  named  in  the  statute  selected  and  appointed 
by  the  member  during  his  lifetime,  and  if  no  one  is  so 
selected^  it  is  still  payable  to  one  of  the  classes  named^^ 

The  object  of  the  organization  of  the  Royal  Arcanum,  so 
far  as  it  had  regard  to  a  benefit  fund,  is  stated  in  the  bill  to 
be,  "  To  establish  a  widows  and  orphans'  benefit  fund,  from 
which,  on  the  satisfactory  evidence  of  the  death  of  a  meml>er 


FiBST  District — March  Term,  1889.       193 

Parke  v.  Welch. 

of  the  order  who  has  complied  with  all  its  lawful  require- 
ments, a  sum  not  exceeding  $3,000  shall  be  paid  to  his  family, 
or  to  those  dependent  upon  him  as  he  may  direct." 

According  to  the  constitution  of  the  order  which  is  in  the 
record,  every  member  of  the  order  is  required  to  pay  assess- 
ments to  the  widows  and  orphans'  benefit  fund,  rated  ac- 
cording to  the  member's  age,  and  it  is  provided  in  Sec.  %  Law 
I,  that  '^  there  sliall  be  paid  on  the  death  of  every  member 
who  ifl  in  good  standing  and  not  under  suspension  for  any 
cause  at  the  time  of  his  decease,  the  following  amounts:  For 
a  full  rate  member,  $3,000;  for  a  half  rate  member  $1,500." 
Section  2,  Law  III,  set  out  in  the  statement  of  facts,  directs 
the  manner  in  which  a  member  shall  designate  the  particular 
person  of  his  family  or  those  dependent  upon  him  to  whom 
he  desires  his  benefit  paid,  and  if  it  is  to  be  made  payable  to 
one  of  the  dependent  class,  requires  that  written  evidence  of 
the  dependency  (for  food,  clothing,  lodging  or  education) 
shall  be  furnished  to  the  council  before  the  certificate  shall  be 
issued.  The  sixth  clause  of  said  Sec.  2  forbids  payment  to 
any  person  of  tlie  second  or  dependent  class  named  in  a  cer- 
tificate unless  the  dependency  required  exists  at  the  time  of 
tl»e  member's  death,  and  "  if  at  the  time  of  the  death  of  such 
member  the  dependency  shall  have  ceased,  then  the  benefit 
shall  be  payable  to  the  persons  mentioned  in  ^lass  1st,"  if  liv- 
ing} in  the  order  of  precedence  as  enntnerated. 

Consideration  of  the  various  sections  of  the  constitution,  in 
connection  with  the  statute  of  Massachusetts  as  construed, 
leads  to  the  conclusion  that  the  designation  of  a  person,  in  the 
benefit  certificate,  who  does  not  belong  to  one  of  the  classes 
named,  does  not  operate  to  relieve  the  corporation  from  pay- 
ment of  the  benefit,  if  persons  are  in  existence  belonging  to 
fl^e  classes  for  whom  the  fund  is  established.  The  designa- 
tion may  be  invalid,  but  the.  benefit  will  not  lapse.  Naming 
a  person  outside  any  class,  is  the  same  in  legal  effect  as  select- 
ing BO  particular  person,  and  in  such  case,  as  we  have  seen,  the 
f  nnd  is  payable  to  one  of  the  classes  named.  The  person  named 
18  not  defeated  by  the  doctrine  of  ultra  vires  because  the 
fond  is  by  the  law  payable  at  all  events  if  persons  belonging 
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to  the  class  ^^lo  may  take  are  in  existence,  and  the  doctrine 
of  estoppel  can  not  be  invoked  against  the  corporation,  for  it 
admits  its  liability  and  pays  over  the  fund,  and  it  must  go 
to  the  persons  of  the  class  for  whom  it  was  created  for  the 
reason  that  it  was  not  in  the  power  of  the  member  to  divert 
it  to  a  person  not  within  the  classes  named.  Rockhold  v. 
Canton,  Mass.,  Mat.  Ben  Ass'n,  19  N.T.  Rep.  710;  American 
Legion  of  Honor  v.  Perry,  supra;  Elsey  v.  Odd  Fellows 
Mutual  Relief  Ass'n,  142  Mass.  224;  Daniels  v.  Pratt,  143 
Mass.  216. 

It  is  suggested  that  the  naming  of  appellant  in  the  benefit 
certificate  was  a  practical  determination  by  the  corporation 
that  an  affianced  wife  was  a  dependent,  and  that,  as  she 
remained  his  afRauced  wife  till  death,  the  benefit  is  payable  to 
her  under  the  rules  of  the  association.  This  is  but  an  attempt 
to  apply  the  doctrine  of  estoppel.  But  the  proposition  is  not 
true  in  law,  for  the  Massachusetts  court  has  decided  that  ^^  the 
mere  engagement  to  marry  imposed  no  obligation  upon  him, 
except  to  carry  out  his  contract  with  her.  Their  mutual 
promise  to  marry  did  not  in  any  sense,  by  itself,  make  her 
dependent  upon  him,"  (American  Legion  v.  Perry,  supra)  nor 
true  in  fact,  for  the  parties  have  stipulated  that,  at  the  time 
said  certificate  was  issued,  she  was  not  dependent  upon  him, 
nor  represented  so  to  be. 

In  determining  the  rights  of  parties  under  certificates 
in  these  benefit  associations,  the  policy  of  the  State  in  which 
the  association  is  organized  must  be  kept  in  view,  and  regard 
must  be  had  to  the  limitations  placed  by  the  constitution  of 
the  society  and  the  statute  upon  the  power  of  members  to 
designate  beneficiaries.  "Where  the  power  is  special  it 
must  be  exercised  within  the  restrictions  imposed  by  the 
terms  of  its  creation,  which  are  contained  in  the  charter  and 
by-laws,  as  modified  by  statute."  Bacon,  Benefit  Societies, 
Sec.  244. 

Where  the  beneficiaries  are  prescribed  by  law,  it  is  an  eva- 
sion of  its  policy  and  a  violation  of  its  letter  to  say  that  where 
a  member  has  named  a  person  not  within  the  class  to  be 
benefited,  and  the  corporation   has  issued  the  certificate  to 
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8uch  perfion,  snch  acts  shall  deprive  the  proper  person  or  class 
of  persons  of  all  right  to  or  interest  in  the  fund.  As  said  by 
the  Supreme  Court  of  Kentucky,  "where  the  charter  pre- 
scribes who  shall  be  the  beneficiaries  of  the  membership  after 
the  death  of  the  member,  it  is  not  in  the  power  of  the  com- 
pany or  of  the  member,  or  of  both,  to  alter  the  rights  of  those 
who  by  the  charter  are  declared  to  be  the  beneficiaries,  except 
in  the  mode  and  to  the  extent  therein  indicated." 

However  apt  and  just  the  rule  in  Knights  of  Honor  v.  Wat- 
son may  be,  therefore,  in  a  case  where  the  fund  should  lapse, 
and  no  persons  have  any  interest  in  it,  and  where  it,  if  not 
paid  to  the  pei-son  named  in  the  certificate,  would  not  be 
paid  at  all,  we  are  of  opinion  that  snch  rule  has  no  proper 
application  in  the  case  now  under  consideration. 

The  decree  of  the  Superior  Court  is  right,  and  will,  there- 
fore, be  afiirmed. 

Decree  affirmed. 

Gaby,  J.,  dissenting.  My  view  of  this  case  is  that  the 
appellant  is  entitled  to  the  money  in  controversy. 

The  Supreme  Council  of  the  Boyal  Arcanum  having  paid 
the  money  into  court,  to  be  paid  to  one  or  the  other  of  these 
parties,  no  question  as  to  the  obligation  of  the  council  to  pay 
it  is  in  the  case.    Knights  v.  Watson,  15  Atl.  K.  125. 

On  the  face  of  the  certificate  it  is  payable  to  the  appellant. 
Her  legal  title  can  only  be  avoided  by  showing  a  superior 
right  in  the  appellees.  If  it  were  now  a  question  whether 
the  certificate  was  properly  issued,  payable  to  her,  it  wouM 
be  a  strong  argument  in  her  favor,  that  the  council,  having 
given  a  practical  construction  to  their  own  law,  by  issuing 
such  certificate  payable  to  her,  upon  the  hypothesis  that  an 
''aflianced  wife"  was  properly  included  in  class  2,  without 
any  further  proof  of  dependency  than  what  was  implied  from 
that  relation,  and  that  relation  not  having  ceased  at  the  time 
of  the  death  of  W.  D.  Welch,  and  he  having  paid  all  his  dues 
and  assessments  up  to  the  time  of  his  death,  upon  the  promise 
of  the  council  to  pay  her,  the  council  is  estopped  to  deny  that 
the  state  of  facts  upon  which   they  issued  the  certificate  is 
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sufficient  to  entitle  her  to  require  them  to  perform  the  prom- 
ise on  the  faith  of  which  they  receive  such  dues.  Benefit 
Ass'n  V.  Blue,  120  III  121.  She  was  the  object  of  the  solici- 
tude of  W.  D.  Welch. 

The  lot  of  most  women,  in  most  of  the  relations  of  life  is  a 
dependent  one.  The  future  of  a  woman  engaged  to  be  mar- 
ried depends  very  greatly  upoq  the  man  to  whom  she  is  affi- 
anced. It  is  doing  no  violence  to  the  language  which  described 
class  2,  to  include  within  it,  not  only  those  to  whom  the 
member  at  the  time  the  certificate  is  issued  is  furnishing 
food,  clothing,  lodging  or  education,  but  also  those  with 
whom  he  has  such  existing  relations,  that  acting  in  good  faith, 
he  thereafter  will  so  furnish  them. 

In  the  case  of  Supreme  Council  v.  Perry,  140  Mass.  680, 
the  council  was  no  party  to  the  designation  of  the  lady  as  the 
beneficiary.  The  council  there  was  bound  to  pay  somebody 
upon  a  certificate,  as  to  the  validity  of  which  there  was  no 
question,  and  had  had  no  part  in  the  selection  of  any  indi- 
vidual as  beneficiary.  It  is  true  that  the  court  there  held  a 
by-law  of  the  council,  under  which  she  was  entitled  to  take, 
invalid,  as  contravening  their  statute,  under  which  the  council 
was  organized.  In  a  proper  case,  it  would  be  a  serious  question 
whether  the  rights  of  citizens  of  Illinois,  under  contracts 
made  in  Illinois,  to  be  performed  in  Illinois,  are  to  be  affected 
by  statutory  provisions  &f  which  they  are  ignorant,  in  another 
State. 


1981 

i!?  James  M.  Hill 

V. 

Alexander  H.  Lowden. 

Master  and  Servant-'Relation— Existence  {^—Services  Rendered— Be- 
cavery  far^Written  Contract'-Construction'-'Cuetoni'-Evidenee. 

1.    Each  and  every  part  of  a  written  contract  should,  when  possible,  have 
asdigned  to  it  some  meaning. 
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2.  The  employer  of  a  superintendent  of  construction  under  a  written  con- 
tract is  not  liable  for  the  wages  oF  a  third  person  employed  by  the  latter  to 
perform  the  work  in  question,  in  the  absence  of  knowledfre  of  such  employ- 
ment, and  of  evidence  of  a  custom  authorizing  the  employment  of  a  second 
general  superintendent  in  such  case. 

[Opinion  filed  May  29, 1889.] 

Appeal  from  the  Superior  Court  of  Cook  Countj;  the  Hon. 
John  P.  Altoeld,  Judge,  presiding. 

Mr.  Q.  Fbank  White,  for  appellant. 

Messrs.  Abner  Smith  and  J.  M.  Cleaver,  for  appellee. 

Garkett,  p.  J.  Appellee  brought  an  action  of  assumpsit 
against  appellant  to  recover  the  balance  alleged  to  be  due  him 
for  services  as  superintendent  of  certain  buildings  of  appel- 
lant, while  they  were  in  the  course  of  erection  on  Oakwood 
boulevard,  in  Cook  county.  Appellee  was  employed  by  U.  P. 
Smith  at  the  agreed  sum  of  $1,000  for  his  entire  services  as 
such  superintendent.  Smith's  only  authority  to  employ  him 
was  derived  from  the  following  contract: 

"This  agreement  made  this  20th  day  of  May,  1886,  between 
U.  P.  Smith  and  James  M.  Hill,  witnesseth,  that  said  Smith 
agrees  to  build  for  said  Hill  four  houses  on  Oakwood  boule- 
vard, on  lots  7  and  10,  in  block  3,  CleJiverville  addition,  town 
of  Hyde  Park,  Cook  county,  Illinois,  like  the  two  brown 
stone  houses  on  Groveland  avenue,  in  Chicago,  Illinois,  owned 
by  A.  H.  Lowden,  and  known  as  32  and  34  in  said  avenue,  and 
have  same  completed  on  or  before  October  1,  1886.  Two  of 
said  houses  to  have  brown  stone  fronts  like  said  Lowden's 
houses,  and  two  of  them  to  have  pressed  brick  fVonts  with 
brown  stone  trimmings;  said  Smith  to  attend  to  purchasing 
of  all  the  materials  to  be  used  in  the  construction  of  said 
houses,  and  the  employment  of  mechanics  to  do  the  work, 
and  to  attend  generally  to  all  mattera  pertaining  to  the  erec 
tion  of  said  houses,  giving  the  time  and  attention  necessary  t( 
do  the  work  to  the  best  advantage,  and  for  the  best  price  po£ 
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Bible,  using  his  best  jiidgiiient  and  exercising  his  best  endeavor 
to  purchase  all  material  at  the  lowest  figure,  and  so  generally 
to  conduct  said  business  as  to  build  in  the  best  manner  and  at 
the  lowest  price  possible  for  the  benefit  of  said  Hill.  Ail 
contracts  to  be  made  by  said  Smith,  and  all  bills  ai)proved  by 
him  are  to  be  paid  by  said  Hill  as  they  t)ecomc  due,  said 
Smith  to  have  the  general  superintendence  and  management 
of  the  whole  business,  for  which  service  said  Hill  agrees  to 
pay  the  said  Smith  the  sum  of  $2,000  from  time  to  time  as  the 
work  progresses. 

James  M.  Hill, 
U.  P.  Smith." 

At  the  trial,  evidence  was  given  tending  to  prove  that 
Smith  gave  but  little  attention  to  the  buildings,  and  that  Hill, 
when  he  saw  Lowden  engaged  there,  supposed  he  was  put 
there  by  Smith  in  his  place.  Lowden^s  name  was  on  Smith's 
pay  roll,  and  Hill's  checks  were  drawn  to  pay  the  amount 
thereof,  Hill  being  sick  much  of  the  time  and  most  of  his 
checks  being  drawn  while  lie  was  confined  to  his  bed.  There 
was  no  evidence  that  Hill  knew  anything  of  Lowden's  name 
being  on  the  pay  roll  until  the  buildings  were  nearly  com- 
pleted, nor  was  there  any  evidence  that  he  knew  Lowden's 
name  was  on  any  pay  roll  which  he  paid,  until  he  discovered 
that  he  had  overpaid  Smith  for  superintendence.  Lowden 
made  out  his  bill  against  Smith  personally  for  the  balance  of 
$iOO,  which  ho  seeks  to  recover  in  this  action,  not  describing 
him  in  the  bill  as  agent  or  superintendent. 

The  $'500  that  was  paid  to  Lowden,  he  admits  was  received 
from  Lamb,  the  timekeeper  of  Smith.  Hill  testified,  without 
contradiction,  that  when  the  buildings  were  finished  Smith 
and  Lowden  came  to  the  house,  and  wanted  him  to  pay  Smith 
so  he  could  pay  Lowden.  Evidence  was  also  given  tending 
to  show  that  Lowden  did  not  give  the  buildings  proper  atten- 
tion as  superintendent.  The  court  instructed  the  jury  to  find 
a  verdict  for  plaintiflF,  which  we  think  was  error.  The  court 
assumed  that  by  the  terms  of  the  written  agreement  between 
Hill  and  Smith,  the  latter  could  employ  such  assistance  as  he 
chose,  and  Hill  was  notonly  conclusively  bound  by  the  contracts 
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made  by  Smith,  but  that  he  conld  not  deny  that  snch  con- 
ti*act8  had  been  fnl filled  by  the  persons  so  employed.  By  the 
terms  of  the  contract  Smith  agreed  to  be  the  geneial  superin- 
tendent, and  in  the  absence  of  evidence  of  a  custom  authoriz- 
ing the  employment  of  another  general  superintendent,  Hill 
can  not  be  charged  a  second  time  for  services  which  now 
appear  to  have  been  due  from  Smith  pereonally.  Hill  testi- 
fied that  Smith  had  the  reputation  of  being  a  tremendous 
hand  to  build  buildings  of  that  kind  cheap  and  well,  and  that 
he  knew  Smith  had  built  a  good  many  buildings.  Appellee 
contends  that  the  only  specific  duties  which  the  contract 
imposed  on  Smith  were  to  purchase  the  material,  employ 
meclianics,  and  make  all  contracts,  and  that  the  words  ^'attend 
generally  to  all  matters  pertaining  to  the  erection  of  said 
house,"  and  "to  have  the  general  superintendence  and  manage- 
ment of  the  whole  business,"  mean  practically  nothing.  This 
is  in  conflict  with  the  general  rule  of  construction  which 
requires  that  each  and  every  part  of  the  contract  shall  be  given 
a  meaning  when  that  can  be  reasonably  done. 

"Every  clause  and  even  every  word  should,  when  possible, 
have  assigned  to  it  some  meaning.  It  is  not  allowable  to  pre- 
sume, or  to  concede  when  avoidable,  that  the  parties  in  a  sol- 
emn transaction  have  employed  language  idly."  Bishop  on 
Contracts,  Sec.  384. 

It  is  true  that  Smith  was  authorized  to  make  all  contracts, 
and  in  fact  did  make  a  contract  with  Lowden.  But  to  say 
that  Hill  and  Smith  understood  the  authority  to  be,  to  bind 
Hill  to  any  contract,  for  anything,  in  connection  with  the 
work  described  in  the  instrument,  would  be  wholly  unreason- 
able. If  that  was  the  intention,  then  the  person  em  ployed  to 
purchase  materials  and  make  contracts  might  have  employed 
a  third  person  as  his  substitute  to  purchase  the  materials, 
employ  mechanics  and  make  all  other  contracts.  It  is  no  more 
reasonable  that  the  person  originally  employed  to  superintend 
should  employ  a  substitute  as  superintendent.  As  this  record 
now  reads,  neither  was  admissible.  Variation  from  the  con- 
tract could  only  be  by  consent  of  both  parties.  Hill  could 
not  consent   to  anything  of  which  he  was  ignorant.     If  he, 
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without  objection,  saw  Lowdei)  performing  the  duties  of 
superintendent,  the  jury  might  be  justified  in  finding  that  he 
had  impliedly  consented  that  Smith  should  fulfill  his  contract 
by  putting  Lowden  in  his  place;  but  unless  he  was  in  some 
way  informed  that  Lowden  was  employed  as  superintendent, 
at  his  expense,  pr  some  such  custom  as  we  have  referred  to 
has  intervened  and  modified  the  terms  of  the  written  contract,. 
Hill  can  not  be  charged  with  the  expense  of  two  general  super- 
intendents. 

For  the  error  specified  the  judgment  is  reversed  and  the 
cause  remanded. 

Heversed  and  remanded. 

MoBAN,  J.,  dissents  from  the  construction  given  to  the  con- 
tract. 


Adam  L.  Amberg 

V. 

Charles  C.  Philbrick. 

Bailments — Trover — Chattels — Conversion — Master  and  Servant — Serr* 
anfs  Wrongful  Act — Master's  lAahility. 

An  involuntary,  gratuitous  bailee  is  not  liable  for  the  refusal  of  his  serv- 
ant to  deliver  the  iroods  of  another  when  he  has  not  been  informed  that 
application  has  been  made  therefor,  and  has  given  no  orders  touching  the 
same. 

[Opinion  filed  May  29,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
BiCHAKD  S.  TtJTHiLL,  Judgc,  presiding. 

Messrs.  Hoyne,  Fo^m^nsbee  &  O'Connor,  for  appellant 
Mr.  Charles  T.  Strattan,  for  appellee. 
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Gakt,  J.     This  was    an    action   of    trover    for   chattels 
I)eIonging  to  the  appellee,  of  which  the  appellant  had  ench 
possession  as  resulted  from  patting  a  man  in  charge  of  the 
Pi^mises  in  which  the  appellee  had  placed  tliem.     The  prem- 
ises liad  been  in  the  possession  of  a  company  in  which  the 
appellee  had  some  interest,  so  that  h^  coald  store  the  chattels 
"iere  without  expense  to  him. 

1*lie  appellant  took   possession  nnder  a  chattel  mortgage 

^^rs^inst  the  company.     Some  weeks  after  the  appellant  took 

P^ssossion,  his  man  in  charge  seiit  a  postal  card  to  the  appel- 

f^  to  take  his  chattels  away,  but  when  the  appellee  went  for 

^^5::^,  the  man  refused  to  .deliver  them  without  a  receipt  "in 

^:^<i   order." 

^Vv^  appellee  never  applied  to  the  appellaat  for  the  chattels, 

%^dL  it  did  not   appear    that   the  appellant  had   ever  been 

\a!ormed  that  the  appellee  ever  applied  for  his  property.   On 

tliese  facts  it  was  held  on  the  trial,  both  by  rulings  upon  the 

admission  of  evidence  and^  upon  instructions,  that  the  act  of 

the  man  in  charge  was  conclusively  the  act  of  the  appellant, 

and  his  refusal  a  can  version  of  the  chattels  by  the  appellant. 

While  a  demand  upon,  and  a  refusal  by,  the  servant  of  a 

pawnbroker  or  common  carrier,  within  the  scope  of  whose 

employment  it  is  to  determine  whether  a  delivery  shall  be 

made,  may  be  evidence  of  a  conversion  (Jones  v.  Hart,  2  Salk. 

441 ;  Cass  v.  N.  Y.  Cent.  R  R,  1  E.  D.  Smith,  522),  yet  in  the 

case  of  a  pledge,  such  a  refusal  by  the  general  agent,  but 

without  being  directed  by  his  principal,  is  not.     Pothonier  v. 

Dawson,  1  Holt's  K  R  C.  383;  3  E.  C.  L.  154.     This  case  is 

cited  as  authority  in  2  Greenl.  on  Ev.  Sec.  645;  2  Sel.  N.  P. 

1395,  and  1  Arch.  N.  P.  604,  and  nowhere  denied.  ''^Coinmunh 

opinio  is   of    good  authority   in   law."     Co.    Litt.    186   A; 

Broom's  Leg.  Max.  140. 

A  banker,  receiving  a  special  deposit,  is  not  liable  for  a 
conversion  of  the  subject  of  the  deposit  by  his  servant,  unless 
he  participated  in  it,  or  was  guilty  of  negligence  in  retaining 
the  servant     Sturges  v.  Keith,  57  111.  451. 

As  the  appellant  was  an  involuntary  as  well  as  gratuitous 
bailee,  to  the  extent  that  he  was  a  bailee  at  all,  no  more  strin- 
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gent  rule  should  be  applied  to  him  than  to  a  voluntary  bailee. 
He  ouffht  to  be  allowed  to  show  that  the  refusal  bv  the  man 
in  charge  was  not  bj  his  authority,  or  rather,  he  ought  not  to 
be  required  to  show  anything,  unless  there  was  2i,  prima  facie 
case  that  it  was  by  his  authority. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Edward  J.  Scanlan  et  al. 

V. 

Timothy  H.  Scanlan. 

Trust  Deeds — Foreclosure — Sale — Equity  of  Redemption — Dower — 
Release  o/"— Laches — Evidence. 

m 

1.  A  formal  deed  is  not  required  for  the  release  of  an  equity  of  redenip- 
tion  when  the  mortgaire  is  made  in  the  form  of  an  abf^olube  conveyance. 

2.  If  in  such  case  8ul>sequent  transactions  between  the  mortgsigor  and 
mortgai^ee  make  it  inequitable  to  allow  redemption,  equity  will  refuse  its 
aid. 

3.  The  fact  that  a  wife  received  no  consideration  for  a  release  of  her 
right  to  dower  can  not  affect  the  validity  thereof. 

4.  Upon  a  bill  brought  to  redeem  certain  real  estate,  and  a  cross-bill 
praying  that  a  dower  right  might  be  set  aside  therein,  this  court  holds,  that 
the  deceased  mortgagor,  together  with  his  wife,  in  hia  lifetime,  sold  all 
interest  po^essed  by  them  in  the  land  in  question,  and  that  the  considera- 
tion therefor  was  duly  paid. 

[Opinion  filed  May  29,  18S9.] 

In  error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoRiN  C.  Collins,  Judge,  presiding. 

Mr.  Jambs  E.  Monroe,  for  plaintiff  in  error. 

Messrs.  Smith  &  Pknob  and  T.  J.  Walsh,  for  ^fendant 
in  error. 
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Gabnett,  p.  J.  In  bis  lifetime  Jeremiah  Scanlan  was  the 
owiier  in  fee  of  the  real  estate  in  controversy  in  this  case, 
known  as  No.  424  State  street,  in  Chicago,  subject  to  three 
trust  deeds  thereon  to  L.  C.  P.  Freer,  which  secured  separate 
loans  made  to  Jeremiah  in  the  yeai-s  1874,  1875  and  1876. 
Default  having  been  made  in  the  payment  of  interest  due  on 
the  loans,  Freer  advertised  and  sold  the  premises  to  Nathan 
M.  Freer,  his  son,  in  pursuance  of  the  power  given  by  one  of 
the  trust  deeds,  and  conveyed  the  same  to  Nathan  by  trustee's 
deed,  dated  March  4,  1879.  Nathan  did  not  claim  that  he 
acquired  the  absolute  title  to  the  property,  free  from  the 
equity  of  redemption,  and,  in  fact,  the  record  satisfactorily 
leads  to  the  conclusion  that  after  the  sale  the  relation  of  mort- 
gagor and  mortgagee,  between  Jeremiah  and  the  owner  of  the 
indebtedness,  continued. 

For  the  purpose  of  saving  the  property,  Jeremiah  arranged 
with  his  brother,  Timothy  H.  Scanlan,  to  advance  the  amount 
necessary  to  make  the  redemption  and  take  the  title  as  secu- 
rity. To  carry  out  this  plan  Timothy  paid  to  the  holder  of 
the  indebtedness  a  part  thereof  in  cash  and  secured  the  rest 
which  he  has  since  paid.  At  the  same  time  Nathan  conveyed 
the  property  to  Timothy  by  quit-claim  deed,  dated  May  1, 
1879,  and  Jeremiali  and  his  wife  by  quit-claim  deed,  dated 
May  2, 1879,  also  conveyed  the  same  to  Timothy,  but  no  con- 
sideration was  received  bv  them  for  the  deed. 

In  the  fall  of  18S0  Jeremiah  Scanlan  died,  leaving  him  sur- 
viving his  widow,  Ann  Scanlan,  and  Nellie  Scanlan,  then  in 
her  nineteenth  year,  and  Edward  J.  Scanlan,  then  in  his  sev- 
enteenth year,  his  heirs  at  law.  This  litigation  arises  out  of 
a  bill  filed  July  14,  1887,  by  Edward  and  Nellie  against  Tim- 
othy and  Ann  Scanlan,  in  which  they  allege  that  the  relation 
of  mortgagor  and  mortgagee,  created  as  aforesaid,  still  con- 
tinues, and  pray  that  they  be  allowed  to  redeem. 

Ann  Scanlan  filed  a  cross-bill  praying  that  her  dower  right 
be  set  off  to  her.  To  the  bill  and  cross-bill  Timothy  set  up 
as  a  defense  that,  in  October,  1879,  he  agreed  upon  a  settle- 
ment with  his  brother,  and  that  they  fixed  upon  the  value  of 
the  property,  and  upon  the  several  amounts  he  had  advanced 
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as  loans  to  Jeremiah,  and  for  taxes,  assessments  and  repairs, 
and  that  he  then  paid  the  latter  the  difference  ($2,100)  be- 
tween the  agreed  vaUie  of  the  property  and  the  amount  of 
the  advances.  We  ai^e  of  opinion  that  the  evidence  fairly 
proves  that  in  October,  1879,  a  settlement  was  agreed  upon 
between  these  brothers,  by  which  Timothy  was  to  pay  Jei^e- 
miah  the  sum  of  $2,100  for  whatever  interest  in  the  proj^erty 
remained  in  the  latter  and  his  wife;  that  he,  Jeremiah,  then 
signed  a  receipt  in  full  for  all  claims  against  the  projierty  in 
consideration  of  the  sum  of  $2,100,  and  that  his  wife,  being 
unable  to  write,  signed  her  name  by  making  her  mark  thereto; 
that  at  the  time  she  so  made  her  mark  a  draft  for  $2,100  was 
lianded  to  her  by  Timothy's  agent,  and  the  same  was  passed 
over  by  her  to  her  husband,  who  in  regular  course  collected 
the  amount  therefor. 

Mrs.  Scanlan  denies  having  signed  the  receipt,  but  Nathan 
M.  Freer  testifies  that  he  prepared  such  a  receipt  in  the  pres- 
ence of  the  two  brothers,  one  of  whom  (but  he  does  not 
remember  which)  took  it  and  said  they  were  going  to  get 
Mrs.  Scanlan  to  sign  it  Marcus  I.  Stearns,  agent  of  Timothy, 
testified  that  in  the  fall  of  1879,  he  took  a  paper  to  Mrs. 
Scanlan  to  be  signed  and  that  she  did  sign  it  in  his  presence. 
He  thinks  tlie  same  paper  was  signed  by  her  husband,  and 
when  she  signed  it  he  handed  to  her  a  piece  of  New  York 
exchange  in  consideration  thereof.  There  is  no  pretense  that 
any  other  paper  was  signed  by  either  of  them  in  the  fall  of 
1879  at  the  request  of  Stearns.  If  it  was  not  tlie  receipt  in 
question  which  she  signed,  what  was  it?  The  paper  itself  is 
lost,  having  probably  been  destroyed  by  fire,  but  the  draft  for 
$2,100,  dated  October  18,  1879,  indorsed  by  Jeremiah  Scan- 
lan, was  produced  in  evidence.  Soon  after  the  making  of  the 
receipt  Timothy  took  exclusive  possession  of  the  building  on 
the  premises,  expelling  therefrom  his  brother  and  family. 
Ho  has  since  at  all  times  maintained  his  hostile  claim,  and 
though  Mrs.  Scanlan  must  be  presumed  to  have  known  she 
had  a  right  of  dower  in  the  equity  of  redemption,  unless  she 
had  released  it,  no  step  was  taken  by  her  to  assert  her  sup- 
posed interest  until  November  16,  1887,  when  she  filed  her 
cross-bill  in  this  case. 
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If  the  facts  and  circumstances  established  by  the  positive 
testimony,  tending  to  show  the  release,  were  in  need  of  sup- 
port, we  think  the  long  delay  and  acquiescence  in  Timothy's 
adverse  assertion  of  ownership,  go  far  toward  inducing  the 
conviction  that  the  settlement  and  release  were  made  as 
claimed. 

A  formal  deed  is  not  required  for  the  release  of  an  equity 
of  redemption,  when  the  mortgage  is  made  in  the  form  of  an 
absolute  conveyance.     Seymour  v.  Mackey,  126  111.  341. 

In  such  cases  if  subsequent  transactions  between  the  mort- 
gagor and  mortgagee  make  it  inequitable  to  allow  redemption, 
eqnity  will  refuse  its  aid.     West  v.  Reid,  55  111.  242. 

The  consideration  for  the  release  appears  to  have  been  all 
received  by  Jeremiah,  but  that  can  make  no  difference  as  to 
the  effect  of  the  transaction.  Payment  of  a  consideration  to 
a  wife  for  a  release  of  her  dower  by  joining  with  her  husband 
in  a  conveyance,  may  sometimes  happen,  though  it  is  very 
unusual.  But  making  the  validity  of  her  release  depend  on 
the  receipt  of  a  consideration  by  her  personally  would  be  an 
unfortunate  doctrine. 

The  statute,  Chap.  68,  has  removed  the  disability  of  the 
wife,  except  in  the  instances  there  specified,  and  no  reason  is 
perceived  \f hy  she  may  not  part  with  her  property  rights  for 
a  consideration  paid  to  her  husband  alone.  The  charge  that 
the  consideration  for  the  release  was  inadequate  is  not  sus- 
tained. The  evidence  was  ample  to  warrant  the  court  in  lind- 
iug  that  there  was  no  such  disparity  between  the  value  of  the 
equity  of  redemption  and  the  amount  paid  therefor  as  to 
require  the  interference  of  equity  in  behalf  of  the  mortgagor 
or  his  heirs.    The  decree  is  affirmed. 

Decree  affirmed. 
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John  Teotter 

V. 

ta>>43o|  City  of  Chicago. 

Mumeipnl  Corporations  —  Ordinaneet^ — Parades  and  Processions  — 
*•  Salvation  Army  *' — Superintendent  of  Police — Discretion  of. 

1.  The  city  council  of  the  city  of  Chicago  has  no  power  to  regulate  or 
prohibit  parades  or  processions  as  such. 

2.  Parades  or  processions  through  streets  are  not  nuisances. 

3.  A  city  council  having  the  power  to  prohibit  or  regulate,  must  exer- 
cise the  same  by  ordinance,  and  can  not  delegate  it  to  the  discretion  of  the 
chief  of  police. 

4.  The  right  of  the  "  Salvation  Army  **  to  parade  is  equal  to  that  of  any 
other  organization. 

5.  An  ordinance  which  operates  partially  is  void. 

[Opinion  filed  May  29,  1889.] 

Appeal  from  the  Criminal  Court  of  Cook  County;  the 
Hon.  BiGHABD  W.  Cliffobd,  Judge,  presiding. 

Messrs.  MgMubdt  &  Job,  for  appellant 

Mr.  C.  A.  Knight,  for  appellee. 

MoBAN,  J.  Appellant  was  arrested  and  fined  on  a  charge  of 
^'  parading  and  marching  in  procession  upon  the  public  street 
without  having  first  obtained  a  permit."  The  proof  was  that 
appellant  with  fourteen  other  persons  marched  through  the. 
streets  with  various  kinds  of  musical  instruments,  drums, 
cymbals,  banners,  flags  and  regalia;  tliat  those  composing 
said  procession  were  momb»=»rs  of  the  '*  Salvation  Army,"  a 
religious  body,  that  marches  to  attract  others  to  its  place  of 
worship,  and  that  neither  appellant  nor  his  companions  had  a 
license  or  permit  to  parade  from  the  superintendent  of 
police. 

The  ordinance  under  which  appellant  was  prosecuted  is  as 
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follows:  Section  1.  That  no  parades  or  processions  shall  be 
allowed  upon  the  streets  of  the  city,  nor  shall  any  open  ah* 
public  meeting  be  held  upon  any  ground  abutting  upon  any 
street  or  avenue  of  the  city,  until  a  permit  therefor  sliall  first 
be  obtaioed  from  the  police  department,  under  a  penalty  of 
not  less  than  $25  nor  more  than  $100.  Such  permit  shall  be 
issued  without  fee  by  the  superintendent  of  police,  and  shall, 
in  the  case  of  parades  or  processions,  specify  the  route  to  be 
followed  upon  the  streets  of  the  city. 

The  only  clauses  of  the  general  incorporation  act  which,  it 
is  contended,  authorize  the  city  council  to  enact  such  an  ordi- 
nance, are  the  provisions  conferring  powers  to  regulate  the 
use  of  the  streets  and  public  grounds,  and  are  as  follows : 
"To  regulate  and  prohibit  the  exhibitioner  carrying  of  banners, 
placards,  advertisements  or  hand-bills  in  the  streets  or  public 
gronnds  or  upon  the  sidewalks.'* 

"To  declare  what  shall  be  a  nuisance  and  to  abate  the  same; 
and  to  impose  a  fine  upon  parties  who  may  create,  continue  or 
suffer  nnisances  to  exist." 

"  To  prevent  and  suppress  riots,  routs,  affrays,  noises,  dis- 
turbances, disorderly  assemblies  in  any  public  or  private 
place." 

"  To  prevent  and  regulate  the  rolling  of  hoops,  playing  of 
ball,  flying  of  kites,  or  any  other  amusement  or  practice  hav- 
ing a  tendency  to  annoy  persons  passing  in  the  streets  or  on 
the  sidewalk,  or  to  frigliten  teams  and  horses." 

"It  is  a  general  and  undisputed  proposition  of  law,  that  a 
municipal  corporation  possesses  and  can  exercise  the  follow- 
ing powers,  and  no  otiiers :  First,  those  granted  in  express 
words;  second,  those  necessarily  or  fairly  implied  in  or  inci- 
dent to  the  pow^ers  expressly  granted;  third,  those  essential  to 
the  declared  objects  and  purposes  of  the  corporation — not 
simply  convenient,  but  indispensable.  Any  fair,  reasonable 
I  doubt  concerning  the  existence  of  power  is  resolved  by  the 

j  courts   against   the  corporation,  and  the  power  denied."     1 

Dillon,  Mun.  Cor.,  Sec.  89. 

We  are  unable  to  find,  in  any  of  the  provisions  of  the 
charter  above  quoted,  or  in  any  other  provision  thereof,  that 
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the  power  u  granted  to  the  citj  council  to  regulate  or  pro- 
hibit parades  or  proceesions  as  such.  It  is  nowhere  given  in 
express  words  nor  can  we  conclude  that  it  is  granted  bj  nec- 
essary implication. 

It  may  be  that  under  the  power  to  regulate  the  use  of  the 
public  streets,  would  be  found  the  power  to  declare  tliat  cer- 
tain streets  or  portions  of  the  streets  should  not  be  used  by 
processions  at  all,  or  during  certain  hours  of  the  day  or  night; 
but  such  ordinance  would  have  to  be  impartial  and  general, 
and  not  be  so  drawn  as  to  make  it  possible  that  discrimination 
should  be  made  in  enforcing  it,  against  some,  and  in  favor  of 
others,  and  in  order  to  be  sustained,  it  would  have  to  appear 
tliat  it  was  designed  to  subserve  some  public  necessity  or  con- 
venience. 

The  ordinance  cannot  be  said  to  be  a  regulation  of  the  use 
of  the  streets.  It  is,  in  effect,  a  prohibition  of  the  use  of  the 
streets  for  what  has  always  been  a  common  and  ordinary  use 
of  them  in  cities — ^a  use  practically  inseparable  from  the 
aggregation  of  large  populations,  in  modem  urban  communi- 
ties. Processions  and  parades  through  the  streets  are  not 
nni:^ances,  and  have  never  been  so  considered.  True,  a  pro- 
cession may  become  disorderly  or  riotous,  and  degenei*ate  into 
a  mob,  or  a  parade  may  be  so  conducted  in  the  banners  which 
it  displays,  or  the  objects  and  purposes  of  its  march,  or  the 
disorderly  and  abhorrent  noises  in  which  it  indulges,  as  to 
invite  a  breach  of  the  peace,  or  to  render  itself  a  nuisance,  but 
this  would  be  under  exceptional  circumstances,  and  the  indi- 
viduals so  disporting  themselves  would  be  subject  to  punish- 
ment, and  are  thus  under  the  restraint  of  law. 

Under  a  popular  government  like  ours,  the  law  allows  great 
latitude  to  public  demonstrations,  whether  religious,  politi- 
cal or  social,  and  it  is  against  the  genius  of  our  institutions  to 
resort  to  repressive  measures  which  have  a  tendency  to 
encroach  on  the  fundamental  rights  of  individuals  or  of  the 

general  public 

In  considering  the  validity  of  an  ordinance  similar  to  the 
one  in  question,  the  Supreme  Court  of  Michigan,  speaking 
through  Campbell,  C.  J., said:    "  It  has  been  customary  from 
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time  immemorial,  in  all  free  countries  and  in  most  civilized 
coantries,  for  people  who  are  assembled  for  common  pur- 
poses to  parade  together  hy  day,  or  reasonable  hours  at  night, 
withbaDQers  and  other  paraphernalia,  and  with  mnsic  of  vari- 
ous kinds.  These  processions  for  political,  religions  and 
social  demonstrations  are  resorted  to,  for  the  express  purpose 
of  keeping  up  unity  of  feeling  and  enthusiasm,  and  frequently 
toprodace  some  effect  on  the  public  mind  by  the  spectacle  of 
union  and  numbers.  They  are  a  natural  product,  and  expo- 
nent of  common  aims  and  valuable  factors  in  furthering  them. 
Tbey  are  only  found  to  any  appreciable  extent  in  places  hav- 
ing collected  inhabitants,  for  sjiectators  are  generally  as  impor- 
tant as  members.  They  are  among  the  incidental  conditions 
of  citj  life,  and  are  as  much  to  be  expected,  on  suitable  occa- 
sions, as  any  other  public  meeting,  and  not  necessarily  more 
dangerous."     Matter  of  Fraze^  63  Mich.  396. 

There  is  no  power  granted  to  the  common  council  which 
wonid  authorize  it  to  take  from  the  people  of  this  city  a 
privilege  exercised  freely  in  all  communities  throughout  the 
land  ever  since  the  organization  of  the  government  To 
nphold  such  an  ordinance  the  power  to  pass  it  must  be  clear 
and  controlling,  and  when  there  is  doubt  as  to  the  power,  the 
question  must  be  resolved  in  favor  of  the  greatest  liberty  and 
against  repression  or  arbitrary  restraint  But  if  the  council 
lias  the  power  to  regulate  or  prohibit  processions  in  the 
streets,  this  ordinance  is  not  a  proper  exercise  thereof.  The 
power,  if  it  exists  at  all,  must  be  exercised  by  the  council  by 
ordinance,  and  can  not  be  delegated  to  the  discretion  of  the 
chief  of  police.  Kinmnndy  v.  Mahan,  72  111.  463;  City  of 
East  St  Louis  v.  Wahrung,  50  111.  31. 

'^This  by-law  is  unreasonable  because  it  suppresses  what  is 
generally  perfectly  lawful,  and  because  it  leaves  the  power  of 
permitting  or  restraining  processions  and  their  courses,  to  an 
noregulated  official  discretion,  when  the  whole  matter,  if 
^gnlated  at  all,  must  be  by  permanent,  legal  provisions 
operating  generally   and   impartially."     Matter  of  Frazer, 

Tok  XXXIII  U 
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Said  tho  Supreme  Court  of  Kansas,  speaking  of  a  like  pro- 
vision in  an  ordinance :  '*  It  mi^ht  be  proper,  on  account  of 
the  peculiar  conditions  of  affairs  in  a  city,  that  street  parades 
should  be  confined  to  certain  streets,  or  should  1>e  conducted 
within  certain  hours  of  the  day,  or  should  be  forbidden  in  the 
night  time,  or  that  the  police  department  should  have  some 
previous  notice,  or  that  there  should  be  other  reasouablo 
regulations  respecting  them,  justified  by  such  a  condition  that 
it  would  be  apparent  that  regulation  and  not  prohibition,  was. 
the  object  of  the  ordinance;  because  the  power  can  not 
extend  to  prohibition,  for  the  very  essence  of  regiilation  ia 
the  existence  of  something  to  be  regulated.  *  *  *  It  is 
not  a  reasonable  regulation  to  vest  the  power  arbitrarily  in  the 
mayor  to  grant  or  refuse  permission  to  any  associatirm  of 
persons,  combined  for  legal  and  meritorious  purposes  to 
parade  the  streets  with  music."  Anderson  v.  City  of  Welling- 
ton, 19  Pac.  Kep.  719;  Baltimore  v.  Radecke,  49  Md. 

The  ordinance  in  question  applies  to  all  processions,  chari- 
table, religious,  political  or  otherwise.  It  can  not  be  other 
than  partial  and  discriminating  in  its  practical  operation  when 
the  granting  or  refusal  of  the  permit  is  left  to  the  discretion 
of  one  man.  No  man  is  so  just  or  impartial  as  to  be  safely 
invested  with  such  power.  One  chief  of  police  might  refuse 
the  Salvation  Army;  another  might  exercise  his  power  to 
repress  the  parades  of  the  Ancient  Order  of  Hibernians;  an- 
other might  render  the  members  of  the  Masonic  organization 
liable  to  a  fine  for  marching  in  the  funeral  procession  of  a 
deceased  brother,  and  still  another  might  forbid  the  progress 
through  the  streets  of  a  political  organization. 

These  may  be  extreme  suppositions,  but  they  are  of  pos- 
sible occurrence.  It  must  be  remembered  the  right  of  tlie 
Salvation  Army  is  equal  to  any  of  the  others,  and  though 
that  body  may  appear  grotesque  to  some,  and  be  the  subject, 
perhaps,  of  unjust  ridicule,  that  can  be  no  reason  why  the 
liberties  and  rights  of  its  members  should  not  be  jealously 
protected.  There  can  be  no  true  liberty  where  an  individual 
is  clothed  with  arbitrary  power;  unregulated  discretion  is 
tyranny. 
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'—  I  -  — 

The  ordinance  may,  and  most  likely  does,  operate  partially, 
and  is  unjust,  unreasonable  and  therefore  void. 
The  judgment  of  the  Criminal  Court  will  be  reversed. 

Judgment  reversed. 

Gaby,  J.,  dissenting.     I  think  under  the  power  given  to 
cities  to  regulate  the  use  of  streets,  so  much  of  the  ordinance 
as  relates  to  parades  and  processions  upon  the  streets  is  valid; 
that  in  the  nature  of  thhigs  the  occasions,  when  they  ought  to 
be  prevented  or  permitted,  can  not  be  known  and  provided 
ior  in  advance  by  general  ordinance;  that  a  discretion  must  be 
lodged  somewhere;   and  that  the  superintendent   of   police 
charged  with  the  direction  of  the  physical  force  for  the  pre- 
servation of  peace  and  order  in  the  city,  is  a  proper  officer  to 
^  vested  with  that  discretion. 


Frederick  Bryton  et  al. 

V. 

Lawrence  Marston, 

51    386 

SdUi—'Play  —  Wn'Mien  Contract  —  Conditions— Bre<ich  —  Forfeiture —       i48t  aoa' 
Damages — Penalty. 

1.  The  lanf^uage  of  the  parties  to  a  contract  touchinsr  the  conntruction  of 
a  clause  therein  stating  the  damages  to  be  paid  in  case  of  the  breach  thereof, 
is  not'  controlling,  and  if  a  strict  construction  of  the  terms  used  would 
result  in  oppression  or  in  contravening  the  intention  of  the  parties  the 
courts  may  inquire  into  the  damages  sustained  and  make  compensation  for 
such  injury  the  measure  of  damages  for  the  breach. 

2.  Where  a  party  agrees  in  writing  to  do  several  things,  one  of  which  is 
to  piy  a  sum  of  money,  and  in  case  of  a  failure  to  perform  any  or  either  of 
the  stipulations  set  forth,  to  pay  a  larger  sum  as  liquidated  damages,  the 
larger  sum  is  to  be  regarded  in  the  nature  of  a  penalty,  and  in  the  absence 
of  evidence  of  actual  damages  in  an  action  for  a  breach  of  the  agreement, 
nominal  damages  only  may  be  recovered. 

3.  In  a  suit  upon  a  contract  of  sale  of  a  play  for  breach  of  conditions 
thereof,  it  being  provided  that  the  agreement  of  sale  should  become  null 
and  void  in  case  the  same  was  not  produced,  and  that  it  should  be  returned, 
this  coort  holds  that  for  the  failure  to  so  return,  a  recovery  can  be 
bad  of  its  reasonable  value. 
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[Opinion  filed  May  29, 1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

An  action  of  assumpsit  was  brought  by  appellee  against 
appellants  upon  the  following  contract: 

"Articles  of  agreement  made  the  27th  day  of  August, 
1884,  between  Nate  Salsbury  and  Frederick  Bryton,  of  the 
city,  county  and  State  of  New  York,  parties  of  the  first  part, 
and  Lawrence  Marston,  of  the  same  place,  party  of  the  second 
part,  witnesseth  as  follows :  The  parties  of  the  first  part 
agree  to  purchase  from  the  party  of  the  second  part  a  certain 
original  play  or  drama,  written  and  composed  by  the  said 
party  of  the  second  part,  which  said  play  or  drama  was  duly 
copyrighted  with  the  Librarian  of  Congress  of  the  United 
States  at  Washington,  D.  C,  under  the  title  of  'Walton's 
Home,'  by  the  said  party  of  the  second  part,  in  the  year  18S4. 
And  the  said  party  of  the  second  part  agrees  to  sell  to  the 
parties  of  the  first  pai't  all  the  right,  title  and  interest  what- 
soever to  the  said  drama  entitled  '  Walton's  Home,'  and  the 
manuscript  and  copyright  tliereof,  for  the  sum  of  $3,000, 
good  and  lawful  money  of  the  United  States,  upon  the  follow- 
ing conditions:  The  said  parties  of  the  first  part  shall,  upon 
the  delivery  to  them  of  the  manuscript  and  acting  parts  of 
said  play  or  drama  entitled  *  Walton's  Home,'  pay  to  said  party 
of  the  second  part  the  sum  of  $200,  and  the  further  sum  of 
$10  per  night  for  each  an  1  every  night  of  the  actual  per- 
forming in  any  theater  of  the  said  play  or  drama,  and  the  sum 
of  $5  for  each  and  every  afternoon  and  matinee  performance 
of  the  same,  until  the  said  sums  shall  aggregate  the  sum  of 
$3,000,  when  the  said  play  or  drama  shall  become  the  absolute 
property  of  the  said  parties  of  the  first  part.  That  the  said 
parties  of  the  first  part  shall  have  the  exclusive  right  to  make 
any  and  such  alterations  in  the  said  play  or  drama,  entitled 
'Walton's  Home,' as  they  shall  deem  meet  for  the  proper 
production  of  the  same.  That  they  shall  use  the  name  of  the 
party  of  the  second  part  as  the  author  of  the  said  play  or  drama, 
and  print  the  same  upon  their  play  bills  and  advertisements. 
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"That  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  covenants  and  agrees  to  and  with  the  parties  of  the 
tirst  part,  tlieir  heirs  and  assigns,  that  he,  the  party  of  the 
second  part,  his  heirs  and  assigns,  will  not  at  any  time  here- 
after engage,  directly  or  indirectly,  with  any  person  or  per- 
sons, other  than  the  said  parties  of  the  first  part,  their  heira 
and  assigns,  in  producing  in  any  manner,  at  any  theater  or 
elsewhere,  the  said  play  or  drama  entitled  *  Walton's  Home,' 
or  in  selling  or  disposing  of  the  same.     And  the  said  party 
of  the  second  part,  for  himself,  his  administratoi*s  and  assigns, 
dotli  promise,  covenant  and  agree  to  and  with  the  parties  of 
the  fii*st  part,  their  heirs  and  assigns,  by  these  presents,  that 
they,  the  said  parties  of  the  first  part,  tlieir  administrators 
and  assigns,  shall  and  lawfully  may,  from  time  to  time,  and  at 
all  times  hereafter,  peaceably  and  qnietly  have,  hold  and  pos- 
sess  and  enjoy  the  said  play  or  drama,  entitled  ^Walton's 
ffomo^'  hereby  sold,  or  intended  to  be,  without  the  lawful  hin- 
drance or  molestation  of  the  said  party  of  the  second  pai*t,  . 
his  administrators  and  assigns,  or  of  any  person  or  persons 
whatsoever,  by  or  with  his  or  their  act,  consent,  privity  or 
procurement.     That  the  said  parties  of  the  first  part,  their 
Wirs  and  assigns,  bind  themselves  to  and  with  the  said  party 
^f  the  second  part,  his  administrators  and  assigns,  that  they 
will  prodnce  the  said  play  or  drama  of  '  Walton's  Home ' 
before  the  public  on  or  before  the  1st  day  of  October,  1885, 
or  in  failure  thereof,  then  this  agreemeift  of  sale  shall  become 
null  and  void,  and  all  moneys  paid  by  the  said  parties  of  the 
jirst  part  to  the  party  of  the  second  part  shall  be  forfeited  to 
him,  and  the  manuscript  of  said  play  shall  be  returned.    That 
the  said  parties  of  the  first  part,  after  the  production  of  said 
play  or  drama,  entitled  *  Walton's  Home,'  shall  pay  to  the 
party  of  the  second  part,  his  administrators  and  assigns,*  the 
said  sum  of  $10  for  each  and  every  night  performance,  and 
said  sum  of  $5  for  every  afternoon  or  matinee  performance, 
each  and  every  week,  by  post-ofiice  order,  or  in  such  other 
way  as  shall  be  mutually  agreed  upon.     And  it  is  expressly 
understood  that  the  stipulation  of  sale  aforesaid  are  to  apply 
to  and  bind  the  administrators  and  assigns  of  the  respective 
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parties,  and  in  case  of  failure  to  perform  any  of  the  agree- 
ments of  said  sale,  the  parties  bind  each  ante  the  other  in 
the  sum  of  $5,000,  as  fixed  and  settled  damages  to  be  paid  by 
the  failing  party  or  parties. 

^'  In  witness  whereof  we  Iiave  set  our  hands  and  seals  the  day 
and  year  first  above  written. 

(Signed)        "  Salsbuby  &  Bryton.     [seal,] 

^'Lawbekoe  Marston.     [seal.]" 

To  the  declaration  there  was  a  plea  of  the  general  issue, 
and  tlie  case  was  tried  by  the  court  without  a  jury. 

Plaintiff's  evidence  showed  that  he  was  paid  the  $200  men- 
tioned in  the  contract,  and  nothing  more,  and  that  defendants 
had  never  produced  the  play,  and  had  not  returned  the 
manuscript  to  him. 

The  court  found  for  the  plaintiff  and  assessed  the  dam- 
ages at  $5,000,  to  which  appellants  duly  excepted,  and  from 
the  judgm^^nt  entered  on  such  finding  this  appeal  is  prose- 
cuted. 

Mr.  A.  B.  Jenks,  for  appellants. 

Messrs.  Cunningham  &  Keily,  for  appellee. 

MoBAN,  J.  The  question  presented  is  whether  the  clause 
of  the  contract  which  provides  that  "in  case  of  failure  to  per- 
form any  of  the  agreements  of  said  sale,  the  parties  bind  each 
unto  the  other  in  the  sum  of  $5,000,  as  fixed  and  settled  dam- 
ages, to  be  paid  by  the  failing  party  or  parties,"  is  to  be  treated 
as  creating  a  penalty  or  as  an  agreement  liquidating  the  dam- 
ages to  be  recovered  in  case  of  breach. 

It  is  well  settled  that  the  language  used  by  the  parties  in 
framing  such  a  clause  in  a  contract  is  not  controlling;  that  if 
a  strict  con8tructit>n  of  the  terms  used  would  result  in 
oppression,  or  in  contravening  the  intention  of  the  parties  as 
gathered  from  the  whole  instrument,  then  the  use  of  such 
words  as  "liquidated,"  or  "fixed  and  settled"  damages  will 
not  prevent  the  courts  from  inquiring  into  the  actual  damages 
sustained,  and  making  compensation  for  such  actual  injury, 
the  measure  of  damages  for  the  breach. 
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When  we  examine  the  contract  in  this  case,  we  find  that 
there  is  an  agreement  bj  the  appellants  to  pay  $10  for  every 
night  performance  and  $5  for  every  afternoon  performance  of 
the  play,  till  the  sum  of  $3,000  shoald  be  paid,  and  that  said 
pajments  shoald  be  made  each  week  by  post-office  order  or  in 
Bome  other  way  to  be  agreed  upon. 

Kow  the  settled  damage  clause  secures  the  performance  of 
this  agreement  to  pay  these  small  sums  of  money  each  and 
every  week,  for  the  $5,000  is  to  be  paid  "  in  case  of  failure  to 
perform  any  of  the  agreements  of  said  sale."     Tliere  can  be 
DO  donbt  that  the  sum  to  be  paid  and  the  time  and  manner  of 
payment  are  essential  and  material  ''  agreements  of  said  sale.'* 
So  far  as  the  damage*clause  applies  to  the  breach  of  such 
parts  of  the  contract,  it  is  to  be  construed  as  a  penalty;  for  it 
is  settled  by  a  substantial  concurrence  of  the  authorities  that 
^^  where,  by  the  terms  of  a  contract,  a  greater  sum  of  money 
is  to  be  paid,  upon  default  in  the  payment  of  a  lesser  sum,  at 
a  given  time,  both  courts  of  law  and  equity  will  hold  the  pro- 
visions for  the  payment  of  the  greater  sum  to  be  a  penalty. 
And  even  where  tiie  parties  stipulate  for  the  payment  of  a 
som  certain  on  default  of  performance  of  an  agreement,  such 
stipulation  will  be  treated  as  a  penalty  if  the  damages  are  not 
difficult  of  ascertainment."     Tiernan  v.  Hinman,  16   111.  400; 
1  Sutherland  on  Dam.,  497;  Scofield  v.  Tompkins,  95  111.  190. 
There   is  in  the  contract,  however,  a  stipulation  for  the 
breach  of  which  damages  would  be  uncertain  and  difficult  to 
fix;  that  is  the  agreement  to  use  tlie  name  of  tlie  party  of 
the  second  part  as  the  author  of  the  play,  and  print  the  same 
upon  their  play  bills  and  advertisements.     This  seems  to  be 
an  unimportant  and  merely  incidental  stipulation,  and  it  is  dif- 
ficult to  conclude  that  it  was  the  true  meaning  and  intent  of 
the  parties  to  make  $5,000  the  measure  of  its  breach.     But 
the  fact    that  the  breach   of  it  as  well  as  the  breach  of 
the  money  agreements  in  the  contract,  is  covered  by  the  dam- 
age clause,  does  not  compel  the  construction  of  said  clause  as 
liquidating  the  damages.     The  rule  is  that  '^  where  a  party 
a^ees  to  do  several  things,  one  of  which  is  to  pay  a  sum  of 
money,  and  in  case  of  a  failm*e  to  perform  any  or  either  of 
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the  btipulations  agrees  to  pay  a  larger  Burn  as  liquidated  dam- 
ages, the  larger  sum  is  to  be  regarded  id  the  nature  of  a  pen- 
alty; and  being  a  penalty  in  regard  to  one  of  the  stipnlations 
to  be  performed,  is  a  penalty  as  to  all."  Cotheal  v.  Talmadge, 
9  K  Y.  551;  1  Sutherland  on  Dam.,  521. 

It  follows  that  under  the  terms  of  the  contract  the  agree- 
ment to  pay  $5,000  must  be  treated  as  a  penalty  and  that 
appellee,  having  introduced  no  evidence  on  the  trial  as  to 
actual  damages,  was  entitled  to  recover  only  nominal  damages 
for  breach  of  contract.  .As  the  case  must  be  remanded  for 
another  trial,  we  will  notice  the  clause  of  the  agreement 
requiring  the  production  of  the  play  before  the  public,  on  or 
before  October  1,  18S5. 

On  a  failure  to  so  produce,  the  parties  provided  that  the 
agreement  of  sale  should  become  null  and  void,  and  the  play 
should  be  returned.  The  play  not  having  been  produced,  tlie 
terms  of  the  agreement  left  none  of  the  stipulations  of  it 
operative  between  the  parties  on  which  to  maintain  an  action, 
except  that  for  the  return  of  the  play.  For  the  failure  to  so 
return,  appellee  can  recover  what  the  manuscript  shall  be 
shown  to  be  reasonably  worth. 

The  judgment  of  the  Superior  Court  will  be  reversed  and 
the  case  remanded. 

JSeversed  and  reinandecL 


W.  J.  Hammond  &  Sons  (Limited) 

V. 

The  Ceagin  Manufacturing  Company. 

Sdle8 — Damaged  Iron — Correspondence — Uncertainty  aa  to  Meaning  qf 
^^Eviden  ce — In  at  ruction  a. 

1.  Upon  a  contention  involving  the  meaning  of  certain  correspondence 
relating  to  the  sule  of  a  lot  of  damaged  iron,  this  court  holds  that  the  in- 
etructions  given  in  behalf  of  plaintiff  touching  the  intention  of  the  parties 
in  interest  were  less  favorable  than  they  were  entitled  to,  and  that  proper 
instructions  as  to  damages  were  not  given. 
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2.  The  meaning  of  correspondence  ia  a  question  for  the  court,  unless  it 
appears  that  the  words  used  are  to  be  considered  in  other  than  the  ordinary 
sense. 

[Opinion  filed  May  29,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Arba  ^.  Watermak,  Judge,  presiding 

Mr.  L.  8.  Hodges,  for  appellant 

Mr.  "W.  A.  MoNTGOMEBY,  for  appellee. 

Gaby,  J.  In  July,  1887,  as  this  record  shows,  the  appel- 
lants, at  Pittsburgh,  Pa.,  had  on  hand  a  quantity  of  sheet  iron 
and  steel  that  had  been  damaged  by  a  fire  that  consumed 
their  mill. 

The  manager  of  the  appellees  negotiated  witli  them  to  buy 
it  It  was  not  in  good  shape  to  be  examined,  being  among 
the  ruins  of  the  mill,  except  a  small  part  that  had  been  re- 
moved to  a  shed,  but  he  examined  it  as  carefully  as  he  could. 
He  asked  the  appellants  if  they  had  any  memoranda,  and  they 
said  they  had  a  memorandum  on  which  they  computed  their 
insurance.  They  could  not  give  him  a  copy,  but  permitted 
him  to  have  a  copy  made  at  his  own  expense,  and  a  represent- 
ative of  the  appellants  assisted  him  in  comparing  the  copy 
with  the  original.  He  testified  tliat  he  then  made  to  the 
api)ellants  an  offer  of  one  and  one-fourth  cents  per  pound, 
delivered  in  Chicago,  for  the  entire  lot  of  iron,  as  per  that 
memorandum;  and  tMd  them  he  would  hold  the  offer  open 
forty-eight  hours.  There  was  a  reservation  of  some  iron,  but 
no  notice  of  that  need  now  be  taken.  It  does  not  affect  the 
questions  to  be  decided.    Then  followed  this  correspondence : 

Copy  of  telegram : 

PiTTSBUBGH,  Pa.,  July  29,  1887. 
To  W.  P.  Cbagin  : 

Care  Cragin  Mfg.  Co.,  Chicago,  111. 
We  accept  your  offer  for  the  sheet  iron  and  sheet  steel  we 
named  you.     Will  commence  shipping  immediately  by  B.  & 
O.  road.     Send  formal  order. 

W.  J.  Hammond  &  Sons  (Limited). 
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Copy  of  letter : 

PlTTBBUEOH,  Jiilj  29,  1887. 

W.  P.  Cbaoin,  Esq.: 

Acc't  Cragin  Mfg.  Co.,  Chicago,  TI. 
Dear  Sir: — We  have  just  telegraphed  to  yon  the  following: 
viz.:  "Wo  accept  yonr  offer  for  the  sheet  iron  and  sheet 
steel  we  named  you.  Will  commence  shipping  immediately 
by  B.  &  O.  road.  Send  formal  order."  Which  we  now  con. 
firm.     Please  remit  for  the  goods  as  rapidly  as  we  ship  them. 

Toars  trnly, 

W.  J.  Hammond  &  Sons  (Limited). 
By  S.  M.  Reynolds. 

In  answer  to  which  appellees  wrote: 

Chicago,  July  30, 1887. 
Hammond  &  Sons: 

Pittsburgh,  Pa. 

Oents: — Ship  us  to  Chicago  all  the  sheet  iron  and  steel  that 

is  bundled,  as  per  your  mem.  given  our  W.  P.  Cragin.     Price 

(IJ)  one  and  one-quarter  cents,  delivered  in  Chicago.     Terms 

10,000  cash,  balance  notes.     Our  bank  says  we  can  probably 

have  about  all  cash  if  it  does  not  go  over  $15,000.     We  are 

not  to  have  any  of  the  iron  that  had  not  been  annealed,  or 

bundled.     We  may  telegraph  you  to  ship  it  to  our  factory, 

but  we  can  alter  that  of  first  cars  after  we  get  the  bills  of 

lading  here.    We  have  not  got  storage  fully  arranged  yet. 

If  it  can  be  arranged  send  a  gauge  in  a  car,  but  be  sure  and 

promptly  send  exact  mem.  of  contents  of  each  car.    We  have 

received  your  telegram  accepting  this  offer. 

Tours  truly, 

Ckagin  Mfg.  Co. 
W.  P.  Cbaoin,  Pres't. 

The  appellees  claimed  that  as  the  appellants  accepted  and 
shipped  upon  this  letter;  the  terms  of  it  constituted  the  con- 
tract between  them;  that  under  that  contract  the  appellees 
were  entitled  to  all  that  the  memorandum  said  was  bundled 
and  that  the  quantity  shipped  fell  short  251,258  pounds;  that 
it  was  worth  in  Chicago  two  and  seven-tenths  cents  per  pound 
and  they  had  lost  thereby  $3,434.75. 
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On  the  part  of  the  appellants  it  was  claimed  that  under  the 
letter  from  the  appellees,  the  appellees  were  not  bonnd  to 
accept,  and  could  not  claim  any  that  had  not  been  ^'  bundled  " 
in  fact,  however  it  might  be  represented  upon  the  memo- 
randum, and  gave  evidence  that  they  sent  all  of  that,  except  a 
trifling  quantity  shipped  by  mistake  to  another  party,  about 
which  it  is  fair  to  suppose  there  would  never  have  been  any 
tronble  between  these  parties. 

The  briefs  on  both  sides  agree  that  "bundled"  means  sev- 
eral sheets  put  together  with  two  or  three  iron  bands  around 
the  whole;  that,  in  fact,  it  is  what  Webster  defines  a  bundle 
to  be — a  number  of  things  bound  together.     Tlie  sentence  in 
the  letter,  "We  are  not  to  have  any  of  the  iron  that  had  not 
been  annealed  or  bundled,"  must  have  had  some   meaning 
when  it  was  written,  which  the  writer  supposed  the  receiver 
would  understand.     It  was  written  with  reference  to  what 
had  passed  through  a  lire,  presumably  destroying  the  appara- 
tus by  which  annealing  was  done.     "That  had  not  been  an- 
nealed or  bundled,"  when?    Before  some  event,  manifestly, 
which  the  appellants  would  understand  that  phrase  to  refer 
to.     By  it  the  appellees  excepted  from  the  general  words  of 
the  first  two  lines  of  their  letter,  all  that  the  memorandum 
showed  to  be  "bundled,"  which,  in  fact,  had  not  been  so 
treated.     And  appellees'  letter  did  not  refer  to  any  verbal 
preceding  negotiations.     Its  concluding  words  are,  "  We  have 
received  your  telegram  accepting  this  oflFer  " — not  any  f onner 
ofifer.     The  case  was  tried  in  the  Circuit  Court  upon  the 
theory  that  the  appellants  were  bound — considering  the  corre- 
spondence as  containing  the  contract,  as  was  no  doubt  correct 
— to  deliver  to  the  appellees  all  that  was  "bundled  as  per  your 
mem.,"  disregarding  the  exception  in  the  subsequent  sentence. 
The  appellants  sued  for  the  unpaid  balance  for  what  had  been 
shipped,  $4,442.01,  which  the  appellees  admitted  to  be  correct. 
The  appellants  asked  these  instructions: 
1.     The  jury  are  instructed  that  the  word  "  bundled,"  as 
used  in  the  defendant's  letter  of  July  30,  1887,  must  be  held 
to  have  been  so  used  in  its  plain,  natural  and  obvious  meaning, 
unless  the  jury  shall  find  from  the  entire  evidence  in  this  case 
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that  the  plaintiff  and  defendant  both  intended  to  use  it  in  a 
limited,  or  technical  and  special  sense. 

2.  The  jury  are  instructed  that  the  letters  and  telegrams 
set  out  in  the  defendant's  bill  of  particulars  did  not  require 
the  plaintiff  to  deliver  to  the  defendant  any  iron  which  liad 
not  then  been  actually  bound  in  bundles,  unless  the  jury  shall 
find  from  all  the  evidence  in  this  case  that  the  word ''bun- 
dled," as  used  in  said  letter  of  July  30th,  was  intended  by  both 
plaintiff  and  defendant  to  be  so  used  in  a  limited  and  technical 
sense.  Therefore,  if  the  jury  find  from  the  evidence  that  the 
plaintiff  did  deliver  to  defendant,  as  agreed,  all  the  iron  which 
had  been  so  bound  in  bundles,  then  in  the  absence  of  proof 
that  the  word  ''bundled"  was  intended  by  plaintiff  and  defend- 
ant to  be  used  in  a  limited  and  technical  sense,  the  defendant 
can  not  recover  in  this  action. 

3.  The  court  instructs  the  jury  that  if  they  find  from  the 
evidence  that  the  plaintiff  agreed  to  deliver  to  the  defendant 
certain  iron  which  was  ''  bundled,"  they  must  interpret  the 
word  "bundled"  in  its  plain,  natural  and  ordinary  sense, 
unless  they  find  from  all  the  evidence  in  the  case  that  it  was 
intended  by  both  plaintiff  and  defendant  that  the  word  "  bun- 
dled," so  used,  should  bear  a  different  and  special  or  technical 
meaning;  thei^efore,  if  they  find  from  the  evidence  that 
plaintiff  did  deliver,  as  agreed,  all  the  iron  that  was  "  bundled," 
in  the  ordinary  meaning  of  the  word,  in  the  absence  of  proof 
that  it  was  mutually  intended  to  use  the  word  in  a  limited  or 
technical  sense,  the  defendant  can  not  recover. 

There  was  no  evidence  upon  which  to  leave  to  the  jury 
that  "  bundled  "  iron  meant  anything  else  than  iron  in  bundles, 
nor  any  dispute  that  the  mode  of  putting  it  in  bundles  was 
to  put  together  several  sheets  and  put  two  or  three  iron 
bands  around  them. 

The  instructions  were  less  favorable  than  the  appellants 
were  entitled  to.  The  meaning  of  the  correspondence  was  a 
question  for  the  court,  unless  there  had  been  evidence  of 
words  being  used  in  a  sense  differing  from  the  common  one. 
The  jury  should  have  been  told  that  the  appellees  were  not 
entitled  to  any  damages  for  the  non-delivery  of  any  iron  that ' 
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had  not  been  in  fact  bundled  before  the  letter  of  July  30th 
was  written.  The  appellees  were  allowed  upon  their  theory 
all  the  damages  they  claimed,  and  the  appellants  only  recov- 
ered the  difference. 

From  that  jadgment  they  appealed.     The  jndgment  must 
be  revei*8ed  and  the  cause  remanded. 

Jieversed  and  remanded, 


Chicago,  Bqrlington  &  Quincy  Railroad  Company 

V. 

Frank  Mehlsack. 

Railroads — Personal  Injuries — Relation  of  Passenger— Standing  upon 
Platform — Stealing  Ride — Practice — Opening  Address — Discretion, 

1.  This  court  will  not  referee  the  finding:  of  a  jury  nnloffs  satisfied  that 
it  is  against  the  manifest  weight  of  the  evidence,  or  is  the  result  of  passion 
or  prejudice,  or  unless  some  error  of  law  has  intervened. 

2.  The  failure  of  a  trial  court  to  require  counsel  for  plaintiff  to  make 
an  opening  address  to  the  jury  after  the  evidence  is  closed  and  before 
counsel  for  the  defendant  makes  his  argument,  can  not  be  complained  of,  in 
view  of  the  diverse  practice  in  this  regard. 

[Opinion  filed  May  29,  1889.] 

Appea^l  from  the  Superior  Court  of  Cook  County;  the 
Hod.  Joseph  E.  Gart,  Judge,  presiding. 

Mr.  Qborob  Willabd,  for  appellant. 

Messrs.  Joseph  S.  Ebnnabd,  Jb.,  and  Brandt  &  Hoffman, 
for  appellee. 

MoBAN,  J.  This  is  an  appeal  from  a  judgment  rendered 
against  appellant  for  injuries  received  by  appellee  while  riding 
OD  the  steps  of  a  car  of  one  of  appellant's  passenger  trains. 

The  first  point  argued  by  appellant  is  that  the  verdict  is 
against  the  evidence  and  law  of  the  case.     It  is  claimed  that 
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the  evidence  sbowa  that  appellee  jumped  upon  the  steps  of  the 
car  for  the  purpose  of  stealing  a  ride;  that  he  did  not,  and  did 
not  intend  to  pay  his  fare,  and  therefore  that  the  relation  of 
passenger  was  not  created  between  himself  and  the  company, 
and  it  is  further  said  that  if  he  was  a  passenger,  he  was  guilty 
of  a  lack  of  ordinary  care  for  his  own  safety  in  standing  upon 
the  platform  or  the  steps;  that  if  he  had  been  inside  the  car, 
he  would  not  have  been  injured. 

There  is,  no  doubt,  support  in  the  evidence  for  the  inference 
that  appellee  intended  to  steal  a  ride,  but  he  testified  that  he 
was  ready  and  willing  to  pay  his  fare,  and  expected  to  do  so, 
but  that  the  conductor  did  not  come  to  him  for  it.  As  to  his 
standing  on  the  platform,  he  testifies  that  the  car  was 
crowded,  that  there  was  no  room  to  stand  inside  and  that 
several  others  besides  himself  were  obMo^ed  to  stand  on  the 
platform.  It  was  for  the  jury  to  pass  on  this  conflict  and  to 
draw  the  correct  inference  from  all  the  facts  and  circumstances 
in  evidence,  and  when  their  conclusion  as  to  the  facts  has 
received  the  approval  of  the  trial  judge,  an  appellate  court  can 
not  reverse  the  finding  unless  satisfied  that  it  is  against  the 
manifest  weight  of  the  evidence,  or  is  the  result  of  passion  or 
prejudice  on  the  part  of  the  jury,  or  unless  some  error  of  law 
has  intervened. 

Appellant  contends  that  there  are  errors  of  law  in  the  rec- 
ord. After  a  careful  examination  of  all  the  rulings  on  evidence 
and  the  instructions  given  and  refused,  and  consideration  of 
cDunsel's  argumont  and  authorities  cited,  we  are  of  opinion 
that  no  error  of  law  was  committed  which  authorizes  this 
court  to  reverse. 

It  would  serve  no  useful  purpose  to  discuss  the  various 
points  in  detail.  Upon  the  point  that  the  counsel  for  plaint- 
iff should  have  been  required  to  make  an  opening  address  to 
the  jury  after  the  evidence  was  closed,  before  counsel  for 
defon  iant  made  his  argument,  the  writer  is  in  sympathy  with 
the  contention  of  appellant  I  am  of  opinion  that  plaintiff's 
counsel  should  be  compelled  to  make  his  main  speech  to  the 
jury  (if  he  desires  to  argue  his  case  at  all)  at  the  close  of  the 
evidence,  and  that  if  he  makes  any  address  after  defendant's 
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connsel  has  made  his  argument,  he  should  be  confined  sub- 
stantially within  the  limits  of  reply.  This  seems  to  me  to  be 
the  natural,  as  it  is  manifestly  the  fair  course  to  pursue.  The 
jnst  test  of  an  argument  in  support  of  the  affirmative  is  to 
submit  it  to  the  criticism  and  analysis  of  a  negative  argument, 
and  as  the  object  of  all  discussion  before  the  jury  is,  or  ought 
to  be,  to  arrive  at  the  truth,  the  order  of  argument  ought  to 
be  SQch  as  would  best  promote  that  end.  In  practice  there 
has  been  and  is  no  uniform  rule,  at  least  in  Cook  county,  upon 
tliis  Bubject,  the  matter  being  left  to  the  discretion  of  the  trial 
judge;  and,  while  I  think  the  court  should  have  required 
plaintiff's  counsel  to  open  to  the  jury,  and  should  have  con- 
lined  him  in  his  closing  address  to  a  reply  to  the  argument  of 
defendant's  counsel,  still,  in  view  of  the  diverse  practice,  it  is 
impossible  to  say  that  the  course  pursued  by  the  court  was  an 
abuse  of  discretion. 

There  is  no  error  in   the  record,  and  the  judgment  will 
therefore  be  affirmed. 

Judgment  affirmed. 

Gasy,  J.,  takes  no  part  in  determining  this  case. 


Marie  A.  Youngs 

V. 

Phineas  R.  Youngs. 


Diroree—Tnfoxieaiion — Morphine  Habit  ^Cruelty — Sexual  Intercourse 
— Immoderate  Requirement — Condonation. 

1.  Proof  of  the  imnioderate  and  habitnal  use  of  morphine  will  not  sus- 
tain the  charge  of  habitual  drunkenness  in  a  bill  for  divorce. 

2.  The  compulsory  participation  by  a  wife  in  excessive  sexual  inter- 
conrse  will  not  amount  to  cruelty  unless  the  persistence  of  the  husband  is 
against  her  will,  he  knowing  that  her  bodily  health  will  suffer  therefrom. 

3.  Upon  a  bill  by  a  wife  for  divorce  upon  the  ground,  among  other  things, 
of  extreme  and  repeated  cruelty,  this  court  holds,  that  the  acts  complained 
of  were  condoned  by  her. 

[Opinion  filed  May  29, 1889.] 
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Vol.  83.]  Youngs  v.  Youngs. 

Appeal  from  the  Circuit  Court  of  Cook  Conntj;  the  Hon. 
LoBiN  C.  Collins,  Judge,  presiding. 

Messrs.  C.  F.  Lossoh  and  Oeoroe  Dbioos,  for  appellant 

Messrs.  A.  J.  Hopkins,  N.  J.  Aldbich  and  F.  A.  Thatcheb, 
for  appellee. 

MoKAN,  J.  This  is  a  bill  for  divorce.  Two  statutory 
grounds  for  divorce  are  alleged  in  the  bill.  Habitual  drunk- 
enness and  extreme  and  repeated  cruelty. 

The  evidence  introduced  in  support  of  the  first  ground  was, 
that  appellee  was  in  the  habit  of  taking  morphine  bj  hypoder- 
mic injections,  and  that  he  would  become  stupid  and  helpless 
from  the  effects  of  it,  and  appear  like  one  intoxicated,  and 
conduct  hiniself  in  a  drunken  manner,  and  that  he  persisted 
in  the  use  of  the  drug,  and  while  he  tried  to  reform,  seemed 
unable  to  do  so. 

The  word  "  drunkenness "  used  in  our  statute  is  commonly 
and  generally  understood  to  mean  that  intoxication  which 
results  from  the  excessive  drinking  of  alcoholic  liquor,  and  to 
show  one  guilty  of  habitual  drunkenness  it  must  be  proved 
that  drinking  to  excess  is  indulged  in  so  frequently  as  to  be- 
come a  fixed  habit  with  him.  Words  used  in  a  statute  must 
be  taken  in  their  plain,  ordinary  and  usual  sense.  The  intoxi- 
cation which  results  from  the  excessive  use  of  opiates,  is  not 
understood  or  described  bv  the  word  "drunkenness"  in  the 
divorce  law,  hence  proof  of  the  immoderate  and  habitual  use 
of  morphine,  was  not  sufficient  to  sustain  the  charge  of  habit- 
ual drunkenness  made  in  the  bill.  Barber  v.  Barber,  14  Law 
Reporter,  75;  1  Bishop  on  Mar.  &  Div.,  Sec.  813. 

In  support  of  the  charge  of  extreme  and  repeated  cruelty 
there  is  evidence  of  striking  and  harsh  treatment,  but  the  acts 
of  violence  seem  to  have  occurred  when  the  appellee  was 
under  the  influence  of  morphine,  and  usually  in  resisting  the 
efforts  of  appellant  to  take  the  drug  away  from  him. 

There  is  also  evidence  tending  to  show  that  he  sometimes 
treated  the  child  cruelly  by  beating  it,  but  the  proof  does  not 
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show  that  this  was  done  for  the  purpose  of  annoying  or  ma- 
liciously harassing  appellant.  As  further  evidence  of  cruelty 
appellant  complains  that  she  was  compelled  by  appellee  to 
snbmit  to  excessive  sexual  intercourse.  This  will  not  amount 
.to  cruelty  unless  it  is  shown  that  it  is  persisted  in  by  the  hus- 
baud  against  the  will  of  the  wife,  and  when  he  knows  that  the 
act  is  injurioas  to  her  bodily  health.  Shaw  v.  Shaw,  17  Conn. 
189. 

As  to  the  acts  of  personal  violence  and  cruel  conduct 
toward  appellant,  perhaps  if  they  had  continued  until  the  sep- 
aration, and  she  had  been  compelled  to  leave  for  such  vio- 
lence, there  might  be  enough  to  warrant  a  divorce;  but  we 
are  of  opinion  that  the  proof  in  this  case  shows  a  condonation 
of  said  acts  of  cruelty,  and  that  the  chancellor  was  right  in  so 
holding. 

The  last  act  of  cmelty  appellant  testifies  occurred  in 
December,  1886,  and  she  continued  to  live  and  cohabit  with 
appellee  till  March,  1887.  There  is  no  evidence  of  subsequent 
abusive  ti-eatment  or  ill  usage.  2  Bishop  on  Mar.  &  Div.,  50, 
51;  Farnham  v.  Farnham,  73  111.  500. 
The  decree  of  the  Circuit  Court  will  be  affirmed. 

Decree  affirmed. 


Henry  Siegel  et  al.  a'a 

47    5B5 

V.  38    226 


Chicago  Trust  and  Savings  Bank. 

^fgotiable  Instruments — Notes — Con sideration — Failure  of — A ssign- 
ment, 

Tbifi  court  holds  a  certain  instrument  calling  for  the  payment  of  money 
to  an  advertising  company  to  be  a  promissory  note,  in  so  far  as  to  enable 
&n  assignee  taking  the  same  for  value  before  the  time  for  the  consideration 
to  commence  bad  arrived,  and  with  no  notice  that  it  was  likely  to  fail,  to 
recover  thereon. 

[Opinion  filed  May  29,  1889.] 

Yoi.  XXXTII  15 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
BoLLiN  S.  Williamson,  Judge,  presiding. 

Mr.  John  C.  Richbebg,  for  appellants* 

Messrs.  Fbank  J.  Smith  &  Helmbb  and  Fbank  Ives,  for 
appellee. 

Oaby,  J.     The  single  question  in  this  case  is    whether 
instruments  in  this  form — 

"Form  8.        Dalziel's  Railway  ADVEB'nsiNo. 


"$300.00.  Chicago,  March  5, 1887. 

"  On  July  1,  1887,  we  promise  to  pay  D.  Dalziel,  or  order, 
the  sum   of   three  hundred   dollars  for  the  privilege  of  one 

framed  advertising  sign,  size one  end  of  each 

of  159  street  cars  of  the  North  Chicago  City  Railroad  Co., 
for  a  term  of  three  months,  from  May  15,  1887. 

"  No Siegel,  Coopee  &  Co." 

are  promissory  notes,  so  that  an  assignee  may  recover  on 
them,  though  the  consideration  failed;  the  assignee  having 
taken  them  before  the  time  for  the  consideration  to  commence 
had  arrived,  for  value,  and  with  no  notice  that  the  considera- 
tion was  likely  to  fail. 

As  an  original  question,  if  there  were  no  authority,  it 
would  seem  clear  that  business  interests  would  require  that 
the  mass  of  commercial  paper  made  for  the  purpose  of  pro- 
curing capital  for  conducting  business,  by  way  of  advances 
upon  consignments  mide  or  to  be  made,  or  npon  contracts  to 
be  performed,  should  be,  when  such  paper  is  in  ordinary 
forms,  held  valid  and  effectual  for  the  purpose  for  which  it 
may  have  been  made,  although  parties  taking  it  for  value 
before  maturity,  and  before  any  failure  of  consideration,  had 
notice  of  why  it  had  been  made.  What  authority  there  is 
upon  the  subject  supports  that  principle.  State  National 
Bank  v.  Cason,  39  La.  Ann.  865;  Davis  v.  McCready,  17  N. 
Y.  230. 
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Why  should  it  make  any  difference  whether  that  notice  of 
what  the  consideration  of  the  paper  is,  comes  to  the  assignee 
on  the  face  of  the  paper,  or  extrinsically?  The  cases,  Good- 
loe  V.  Taylor,  3  Hawks.  (N.  C.)  458,  and  Stevens  v.  Blunt,  7 
Mass.  240,  (the  latter  approved  upon  another  point  in  McCarty 
V.  Howell,  24  111.  341,)  hold,  that  notes,  payable  at  a  certain 
day,  or  when  the  payee  has  completed  a  building,  are,  in  the 
hands  of  the  assignee,  absolutely  payable  when  the  day 
arrives,  whether  the  building  is  done  or  not.  Though  the 
cases  do  not  discnss  the  question  whether  from  such  language 
the  consideration  appeared  on  the  face  of  the  notes,  it  would 
seem  to  have  been  taken  for  granted  that  it  did. 

But  where  a  similar  instrument  was  payable  at  a  day 
fixed,  '^  upon  completion  of,"  etc.,  it  was  properly  held  that  it 
was  only  a  contract  to  pay  when  the  work  was  done ;  the  word 
"  upon  "  introduced  a  condition.  Chandler  v.  Carey,  31 N.  W. 
Kep.  (Mich.)  309;  and  in  Considerant  v.  Brisbane,  14  How.  Pr. 
487j  that  the  instrument  payable  July  1, 1856,  **for  which  I 
am  to  receive  stock,"  was  only  an  agreement.  In  that  case  the 
delivery  of  the  consideration  and  the  payment  were  to  be 
simultaneous  acts,  which  may  be  sufficient  to  distinguish  it 
from  the  present,  where  the  consideration  covers  a  period  of 
three  months,  and  the  payment  is  to  be  made  before  that 
period  has  elapsed. 

There  could  have  been  no  motive  for  making  this  paper  to 
Dalziel  or  order,  two  months  and  ten  days  before  the  consid- 
eration was  to  commence,  unless  that  he  might  use  it  in  his 
business  in  some  way,  and  the  most  ready  way  to  use  it  was  to 
discount  it  or  pledge  it  as  collateral.  The  use  of  the  words 
"or  order"  adds  nothing  to  the  legal  effect  of  the  paper,  but 
they  do  serve  to  show  what  the  parties  thought  was  the  legal 
effect.  There  is  nothing  in  the  parol  testimony  affecting  the 
question  at  issue.  The  ruling  of  the  Circuit  Court  that  the 
instruments  are  promissory  notes,  was  correct 

Jiuigment  affirmed. 
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Jacob  Conrad 

V. 

Bernard  Kloepfer. 
August  Trapp 

V. 

Same. 

Praetiee^THal  hy  the  Court. 

1.  The  findiniir  of  the  trial  court  upon  evidence  heird  orally  should  have 
as  moch  weij^ht  as  the  verdict  oF  a  jury. 

2.  In  such  case  the  fact  that  the  evidence  was  conflicting  will  not  war- 
rant this  court  in  awarding  a  new  trial. 

3.  Error  can  not  be  assigned  upon  rulings  which  had  no  influence  in 
producing  the  findings  of  the  court. 

[Opinion  filed  May  29, 1889.] 

Appeal  from  the  Circuit  Conrt  of  Cook  County;  the  Hon. 
SoLLiN  S.  Williamson,  Judge,  presiding. 

Mr.  Millard  F.  Higgle,  for  appellants. 

Messrs.  John  A.  Mubphey,  Jk.,  and  Lyman  &  Jac:^on, 
for  appellee. 

Gaknett,  p.  J.  On  simple  issues  of  fact,  the  trial  judge, 
to  whom  these  cases  were  submitted  without  a  jury,  found 
adversely  to  appellants,  who  were  plaintiffs  below. 

By  a  uniform  rule,  the  finding  of  the  court,  upon  evidence 
heard  orally,  as  in  this  case,  should  have  as  much  force  as  the 
verdict  of  a  jury.  Wood  v.  Price,  45  111.  435;  Baker  v. 
Kockabrand,  118  Ills.  370;  Nimmo  v.  Kuykendall,  85  111.  476. 

On  the  issue  of  fact,  nothing  more  favorable  to  appellants 
can  be  said,  than  that  the  evidence  is  conflicting,  which  does 
not  warrant  this  court  in  awarding  a  new  trial. 

It  is  clear  that  the  evidence  admitted  over  plaiutiflEs'  objec- 
tion had  no  influence  in  producing  the  findings  of  the  court, 
and  the  rulings  can  not,  therefore,  be  assigned  as  error. 
Thompson  v.  McLaughlin,  66  111.  407.  The  judgment  in  each 
case  is  aflHrmed.  Judgment  affirmed. 
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James  Kernan 

V. 

EiCHARD  B.  Moore. 

Injunctions — Trespass — Ejectment— Actions  qf— Boundary  Line — Home' 
stead. 

Upon  a  bill  tn  enjnir^^tiftny  of  trespass  and  ejectment  for  the  encroach- 
ment npon  the  land  ot  an<Stoer  ihrougn  the  erection  of  a  building,  the 
boundary  line,  which  proved  to  be  incorrect,  having  been  agreed  upon  before- 
hand by  both  owners,  this  court  modifies  the  decree  in  behalf  of  the  plaint- 
iff, perpetually  enjoining  the  prosecution  of  such  actions  in  so  far  as  to  have 
the  injunction  continue  onlx^so  long  as  the  building  in  question  remains 
upon  its  present  sil 

[Opinion  filed  May  29,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Egbert  Jamieson,  Judge,  presiding. 

Mr.  M.  J.  Dunne,  for  appellant 

Messrs.  Abbott,  Oliver  &  Showalteb,  for  appellee. 

Gabt,  J.  This  case  leads  toward  danger.  It  contravenes 
the  wise  policy  of  the  statute  of  frauds. 

The  preponderance  of  the  evidence  is,  and  the  Superior 
Court  has  so  found,  that  in  November,  1SS6,  the  appellee, 
bein§  about  to  build  upon  a  lot  adjoining  the  lot  of  the  appel- 
lant, on  which  he  had  a  dwelling  within  a  few  inches  of  the 
boundary,  they  agreed  upon  a  line,  to  show  which  pegs  were 
tlien  standing,  as  the  true  line;  and,  relying  upon  that  agree- 
ment, the  appellee  built  and  encroached  upon  the  lot  of  the 
appellant,  though  not  quite  to  the  line  so  agreed  upon,  which 
was  several  inches  out  of  the  way. 

The  appellant  commenced,  after  the  buildings  of  the  appel- 
lee were  completed,  an  action  of  ejectment  and  another  of 
trespass  for  such  encroachment,  and  the  bill  in  this  case  is  to 
enjoin  those  actions.     The  decree  is  that  the  appellant  be  per- 


88 
41 

8901 
384 

33 
44 
44 

230 

350 
525 

40 
40 

33 
50 
50 

•230 

281 

314 

230 

227 

285 

230  Appellate  Coukts  of  Illixois. 

Vol.  83.]  Monroe  ▼.  8now. 

petually  enjoined  from  prosecuting  the  pending  actions  or  any 
others  on  account  of  the  encroachment,  and  awards  the  appcl- 
laoJLf2§^as  the  value  of  the  land  encroached  upon.  What- 
ever may  be  the  effect  of  such  an  agreement  as  to  boundary 
(see  Bloomington  v.  Cem.  Ass'n,  126  111.  221,  and  cases  there 
cited),  the  injunction  ought  not  to  be  perpetual.  In  equity 
and  good  conscience  the  appellee  should  be  protected  only  so 
far  as  he  has  acted  under  th^ agreement.  He  has  built  a 
brick  dwelling  in  front  and  a^^hed  in  the  rear.  The  latter  is 
probably,  though  the  characterof  it  does  not  very  plainly 
appear,  a  slight  structure,  easily  removed.  The  injunction 
should  be  modified  so  as  to  continue  only  so  long  as  the  dwell- 
ing does.  If,  by  casualty,  that  should  be  out  of  the  way,  the 
appellee,  or  those  succeeding  him,  can  then  confine  his  or  their 
occupation  to  the  right  side  of  the  line. 

No  question  of  homestead  can  be  brought  into  this  case. 
No  such  defense  is  set  up  in  the  answer.  Jenkins  v.  Oreen- 
baum,  95  111.  II. 

So  far  as  the  decree  makes  the  injunction  per])etual,  and 
only  so  far,  the  decree  is  reversed,  and  the  cause  is  remanded 
with  directions  to  modify  the  injunction  so  that  it  shall  stop 
actions  for  the  encroachment  so  long  as  the  dK^^^^^S  remains 
only.    The  appellant  will  recover  his  costs  in  thislSDurt. 

Severaed  in  part  arid  remanded. 


Stephen  Monroe 

V. 

Edgar  M.  Snow  et  al. 

Agency— SaU  of  Real  Estate — CommisiHon — Recovery  of—Chavge  in 
Price — Entry  in  Cipher — Evidence — Introduction  qf  Books — ^Res  GmIib — 
Bill  of  Exceptions, 

1.  A  bill  of  exoeptioni  shoald  clearly  show  the  facti  in  a  given  case,  and 
the  exceptions  taken,  and  if  defective  through  ambignity,  uncertainty  or 
omission,  must  be  construed  most  strongly  against  the  party  who  prepared  it. 

2.  In  an  action  by  real  estate  brokers  for  the  recovery  of  commissioui 
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the  contention  being  as  to  whether  the  price  of  the  land  in  question  had 
been  raised  by  its  owner,  this  coort  declines,  in  view  of  the  evidence,  to 
interfere  with  the  verdict  for  the  plaintiifs. 

[Opinion  filed  May  29,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altobld,  Judge,  presiding. 

Messrs.  Kelson  Monbob  and  Leonabd  Swbtt,  for  appel-^ 
lant 

Messrs*  Abbott,  Olxyeb  &  Showaltbb,  for  appellees. 

Oaby,  J.  This  was  an  action  by  the  appellees  to  recover 
commissions  as  real  estate  brokers,  on  a  sale  made  by  them  of 
the  property  of  the  appellant  The  sale  was  made  February 
27,  1886,  for  $90,000.  There  is  no  contest  about  the  fact 
that  the  sale  was  made,  and  that  the  purchaser  was  ready  to 
complete  it  by  paying  the  purchase  money  and  accepting  a 
conveyance. 

It  was  admitted  by  appellant  as  a  witness  on  the  trial  that 
at  one  time  the  appellees  were  his  agents  for  the  sale  of  the 
property  at  that  price,  if  they  could  get  it,  and  in  a  letter  of 
March  3,  1886,  in  reply  to  a  telegram  from  them  informing 
him  of  the  sale,  he  says :  ^'  I  told  you  in  the  fall  I  would  take 
that  price."  It  is  not  certain,  upon  his  version  of  what  took 
place  between  the  parties,  that  this  expression  does  not  refer 
to  the  contents  of  letters  written  by  him  i^  December,  1885. 
There  were  two  points  on  which  there  was  a  direct  conflict 
between  the  parties;  first,  whether  the  appellant  was  in  the 
ofiice  of  the  appellees  October  31, 1885;  and  second,  whether, 
February  13,  1886,  the  appellant  raised  the  price  to  $100,000. 
In  reality  the  only  alleged  error  for  this  court  to  consider 
arises  upon  the  evidence  as  to  the  first  point.  As  to  all  the 
conflict  of  evidence  upon  the  other  point,  the  verdict  of  the 
jury  is  an  end  of  the  controversy,  and  the  affidavits  as  to  newly 
discovered  testimony,  so  far  as  material,  only  state  that  Snow, 
when  negotiating  the  sale,  said  that  at  the  last  interview 
between  the  parties,  which  is  fixed  by  tliem  as  February 
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13,  1886,  the  appellant  had  given  him  verbal  anthoritj  to 
make  the  sale,  and  that  in  reply  to  a  suggestion  by  the  pur- 
chaser to  telegraph  appellant,  Snow  said,  "  1  tell  you  we 
have  full  authority  to  make  this  sale,  and  if  we  should  tele- 
graph to  Monroe,  he  might  change  his  mind."  This  state- 
ment in  the  affidavit  as  to  verbal  authority  given  February 
13,  1886,  is  not  irreconcilable,  if  it  is  at  &11  inconsistent,  with 
the  version  by  the  appellees  of  that  interview. 

As  they  narrate  the  conversation  it  was  conducted  upon  the 
assumption  that  such  authority  wasthcn  existing  and  amounted 
to  a  ratification  or  repetition  of  it.»  And  the  supposed  possi- 
bility or  probability  that  if  telegraphed  to,  the  appellant  might 
change  his  mind,  only  shows  that  the  object  of  the  appellees, 
in  conducting  a  real  estate  brokerage  business,  was  not  benevo- 
lent, but  the  selfish  one  of  earning  commissions  upon  terms 
previously  agreed  upon.  Whether  such  evidence  would  have 
any  influence  with  another  jury  can  only  be  a  matter  of  con- 
jecture ;  it  certainly  is  not  evidence  of  that  conclusive  char- 
acter, to  let  in  whichj  new  trials  are  granted.  Laird  v.  Warren, 
92  111.  204. 

And  now  as  to  the  supposed  error  on  the  admission  of  evi- 
dence :  First.  The  facts  and  the  exceptions  must  be  clearly 
shown  by  the  bill  of  exceptions  The  rule  laid  down  in 
Rogers  v.  Ilall,  3  IScam.  5,  that  "  the  bill  of  exceptions  is  not 
to  be  considered  as  a  writing  of  the  judge  but  is  to  be  esteemed 
as  a  pleading  of  the  party  alleging  the  exceptions,  and  if 
liable  to  the  charge  of  ambiguity,  uncertainty  or  omission,  it 
ought,  like  any  other  pleading,  to  be  construed  most  strongly 
against  the  party  who  prei)ared  it,"  has  never  been  departed 
from,  but  often  reiterated,  in  terms  or  effect,  in  subsequent 
cases,  both  civil  and  criminal.  Myers  v.  People,  26  111.  173 ; 
Lee  V.  Mound  Station,  118  111.  304;  Johnson  v.  Glover,  19 
III.  App.  585,  are  a  few  among  many.  This  record  shows 
that  on  the  trial  Snow  testified  that  in  the  latter  part  of 
December,  1884,  the  appellant  called  attheofliceof  the  appel- 
lees, and  asked  them  to  sell  the  property  ;  that  the  appellees 
entered  it  upon  a  book  which  he  called  by  the  various  names 
of  "  record  book  "  "  book  of  original  entry  "  and  '*  sales  record 
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boot"    That  entry  was  read  to  the  jury  without  objection. 

It  contained  a  description  of  tlio  property ;  price  $100,000. 

-And  in  parenthesis,  $95,000  in  a  private  mark  of  the  appellees* 

The  witness  then  said,  "  that  entry  was  posted  into  our  sales 

Record  book."    Then  follows: 

'^Question.     Examine  this  book  if  yon  please  and  identify 

the  place"  (handing  the  book  to  the  witness).     To  which  the 

defendant  then  and  there  objected,  which  objection  was  over- 

J^uled;  to  which  ruling  of   the  court  the  defendant  thfen  and 

there  excepted. 

"Question.  That  is  your  original  entry,  you  say,  in  this 
blotter  (referring  to  the  original  book)? 

"Answer.     Yes,  sir." 

^ow  upon  this  exception,  it  is  quite  uncertain  what  book 
was  handed  to  the  witness,  whether  the  same  one  that  had 
been  read  without  objection  or  another;  and  if  it  was  another 
it  seems  to  have  been  immediately  abandoned,  and  nothing 
done  by  the  appellees  under  the  ruling  to  which  exception 
was  taken. 

The  next  exception  appears  in  this  way.  Snow  testified 
that  the  appellant  came  again  to  the  ofRce  of  the  appellees, 
October  31,  18S5,  and  directed  them  to  change  the  price  from 
$95,000  to  $90,000;  that  the  appellees  entered  that  change 
upon  their  "sales  record  book,"  and  then  follows: 

"Question.     Is  that  the  book? 

"Answer.     Yes,  sir  (handing  the  same  to  the  witness). 

"  Question.  Will  you  turn  to  the  place  where  you  entered 
it? 

"  Answer.  I  may  say  that  this  book  is  frequently  used  as  a 
book  of  original  entry  to  which  Mr.  Evans  refers.  (Note  the 
record  shows  that  Mr.  Evans  was  one  of  the  counsel  of  appel- 
lees.) 

"The  Court:     He  can  refer  to  it  to  refresh  his  memory." 

Defendant's  counsel  thereupon  excepted  to  the  ruling  of 
the  court. 

"Question.  From  anything  you  see  there  can  you  testify 
the  date  of  his  call? 

"Answer.     Yes,  sir. 

"Question.     State  the  date  that  he  called. 
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"Answer.  From  a  memorandum  which  I  made  here  which 
I  dated,  I  iind  it  was  on  the  3Ist  day  of  October,  1885. 

"  Question.  State  in  regard  to  the  price  at  that  time,  if  vou 
have  anything  there. 

"  Answer.  I  have  here  a  memorandum  stating  that  at  the 
time  the  price  named  was  $90,000,  which  he  directed  us  to 
sell  the  pro|x;rty  for. 

"  Question.     State  when  that  memorandum  was  made. 

^'Answer.  The  memorandum  was  made  on  the  3l8t  day  of 
October,  1885. 

"  Question.     What  is  the  character  of  that  memorandum  ? 

"Answer.     It  is  in  private  marks,  sir. 

"Question.  In  regard  to  it  being  original,  or  secondary  or 
what? 

"  Answer.     It  is  the  original  entry." 

Nothing  follows  qualifying  what  is  recited.  Now,  if  the 
witness  had  stated  that  he  remembered  the  interview,  but  that 
either  the  date  or  the  new  price  had  been  forgotten,  and  that 
he  made  a  note  of  these  particulars  at  the  time,  which  he  then 
knew  to  be  true,  the  ruling  of  the  court  would  have  been 
technically  correct.  1  Qr.  Ev.,  Sec.  437 ;  Hayden  v.  Hoxie, 
27  III.  App.  533. 

The  witness,  however,  had  not  so  stated,  nor  was  the  book 
nsed  for  the  purpose  for  which  the  court  ruled  that  it  was 
admissible.  He  was. at  once  questioned,  without  objection, 
not  as  to  what  he  remembered,  with  or  without  the  aid  of  the 
lx>ok,  but  as  to  what  the  book  itself  showed,  which,  unless  the 
book  was  admissible  on  the  rule  of  res  gestce,  would  have  been 
erroneous,  if  objected  to,  but  being  permitted  to  pass  without 
exception,  all  objection  is  waived. 

Subsequently,  on  the  cross-examination  of  the  same  witness, 
the  appellsfcit  offered  the  book  itself  in  evidence.  It  was  then 
incorrectly  assumed  by  both  court  and  counsel  that  it  was 
already  in,  and  it  rather  vaguely  appears  that  it  was  so  nsed 
by  the  appellant 

In  the  further  progress  of  the  case,  the  appellant  put  in  a 
postal  card,  addressed  to  the  appellees,  and  on  the  other  side 
stating  that "  some  time  having  elapsed  since  we  were  ad- 
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vised  as  to  the  price  and  terms  of  the  property  hereinafter 
meDtioned,  will  you  kindly  insert  below  any  change  you  desire 
to  make,  and  return  this  to  us,"  signed  by  the  appellees. 

This  was  dated  February,  1886,  and  stated  the  price  of  the 
property  at  $100,000.  The  appellant  testified  that  Snow 
wrote  and  gave  this  card  to  him  at  the  interview  of  February 
13,  1886.  It  was  very  satisfactorily  proved  that  in  fact  it  was 
written,  under  general  instructions  embracing  two  or  three 
thousand  cards,  by  a  clerk  of  the  appellees,  after  February 
22,  1886.  On  the  card  were  some  characters  which  seemed 
to  be  the  figures  13112,  but  which  in  the  handwriting  of  that 
clerk  were  tlie  letter  B,  and  the  figures  112,  and  which  were 
interpreted  by  testimony,  as  being  a  reference  to  the  book  in 
which  tlie  $90,000  in  private  marks  was. 

This  card  was  put  in  by  the  appellant  as  corroborating  the 
appellant  and  contradicting  the  appellees,  that  February  13, 
1886,  the  price  was,  or  was  not,  changed  from  $90,000  to 
$100,000.  It  was  tlierefore  competent  for  appellees  to  show 
such  circumstances,  if  any  there  were,  as  took  from  the  card 
that  appearance  of  contradiction  of  their  testimony.  Merely 
showing  that  the  account  given  by  the  appellant  was  incor- 
rect, was  not  enough  for  that  purpose,  for  the  card  would 
still  remain  as  one  going  out,  in  the  course  of  business,  from 
tliem,  and  therefore  evidence  against  them  that  the  price  at 
which  they  might  sell  was  $100,000.  To  explain  away  the 
apparent  contradiction,  the  clerk  testified  that  he  took  his  fig- 
ures from  the  figures  on  the  book,  and  at  that  time  he  did  not 
know  the  meaning  of  the  private  marks.  The  use  that  the 
appellant  made  of  this  card,  rendered  it  competent  for  the 
appellees  to  show  that  the  clerk  made  the  card,  under  general 
instructions  applicable  to  thousands,  from  such  data  as  he 
nnderstood,  and  that  the  same  book  then  contained  private 
instructions  from  the  appellant,  according  with  their  testi- 
mony on  the  trial,  and  of  which  no  notice  was  taken  by  the 
clerk  in  writing  the  card.  If,  therefore,  at  the  time  the  book 
first  appeared  in  the  case,  an  error  in  regar^^  to  it  had  been 
committed,  and  an  exception  saved,  the  later  phase  of  the 
case  by  which  the  same  evidence  became  competent  in  rebut- 
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tal  would  have  cured  the  error.  But  as  res  gesim^  things 
done,  the  book  was  original  com|>etent  evidence.  Whether 
Snow  told  the  true  story  about  it,  was  a  question  of  fact  for 
the  jury;  but  in  all  questions  as  to  the  competency  of  evi- 
dence, that  it  may  be  true,  must,  in  the  nature  of  things,  bo 
assumed. 

It  may  be  incompetent  on  the  ground  that  it  is  not  of  the 
character  least  likely  to  bo  untrue,  as  by  parol  of  the  contents 
of  writing,  but  when  the  best  that  can  be,  of  the  matter  to  be 
shown,  is  offered,  it  is  no  objection  to  its  competency  that  the 
witness  may  tell  an  untrue  story.  Now  if,  in  fact,  the  appel- 
lant did,  October  31,  1885,  tell  Snow  to  sell  the  property  for 
$90,000,  and  if  Snow  then  had  before  him  a  book  in  which 
the  property  had  been  before  entered  under  former  instructions 
from  the  appellant,  and  Snow  then  in  the  presence  of  the 
appellant  put  into  the  book  a  new  date,  and  a  new  minimum 
price,  thongh  in  cipher,  it  is  a  reasonable,  if  not  a  necessary, 
inference,  that  such  entry  was  made  in  the  natural  course  of 
business,  as  a  prudent  precaution  against  forgetfulness  of 
either  the  price  or  the  date  of  the  instructions,  and  as  to  price, 
in  cipher,  that  persons  who  had  no  right  to  know,  might  not 
know,  the  lowest  price  for  which  the  owner  would  sell.  It  is 
in  principle  the  same  as  Stark  v.  Corey,  45  111.  431,  "a  fact 
which  transpired  at  the  time,  giving  character  to  the  transac- 
tion," by  the  showing  which  the  book  made,  if  true,  to  one 
who  understood  it,  that  October  31,  1885,  the  appellant 
authorized  the  appellees  to  sell  his  property  at  the  minimum 
price  of  $90,000,  as  in  the  case  cited,  the  check  stub,  if  true, 
showed  that  the  check  was  issued  on  account  of  the  firm 
named  on  it.     There  is  no  error  in  the  record. 

Judgment  affirmed. 

MoRAN,  J.     I  do  not  concur  in  so  much  of  the  opinion  of 
Ml*.  Justice  Gary  as  regards  res  gestae. 
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Edward  A.  Stevens  et  al, 

V. 

St.  Mary's  Training  School  et  al. 

Municipal  Corporations — Misapplication  of  Public  Funds — Sectarian 
Object— Injunction — Sec.  8,  Art.  S,  Constitution — Practice — Appeals — Sec. 
88,  Chap,  no,  R.  S. 

1.  This  court  dismisAes  for  want  of  jurisdiction  an  appeal  from  an  order 
disFolving  an  injunction,  it  heinfg  sought  to  restrain  the  payment  of  public 
funds  to  defendant  on  the  ground  of  its  being  a  sectarian  institution  under 
church  control. 

2.  Appeals  in  such  cases  are  granted  only  to  the  Supreme  Court. 

[Opinion  filed  May  29,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  O.  H.  HoBTON,  Judge,  presiding. 

Mr.  Francis  C.  Eussell,  for  appellants, 

Messrs.  Smith  &  Pence,  for  appellee. 

Gaknett,  p.  J.  The  decree  in  this  case,  as  well  as  the 
assignment  of  errors  and  the  argument  of  appellants,  involve 
the  construction  of  Sec.  8,  Art.  8,  of  the  Constitution  of  the 
State.  Appeals  in  that  class  of  cases  are  granted  to  the 
Supreme  Court  only,  by  Sec.  88,  Chap.  110,  Eev.  Stat. 
County  of  Cook  v.  Industrial  School  for  Girls,  125  III.  540. 

The  appeal  is  dismissed  for  want  of  jurisdiction. 

Appeal  dismissed. 
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Edwabd  C.  Huling 

V. 

Simeon  Farwell  et  al, 

Partnerghip^Dis8olution — Accounting — Reference  to  faster — Report 
of-^Excepiione  to— New  Exception 9 — Amendmente. 

In  proceeilingM  touchingr  the  dissolntion  of  a  co-partnernhip,  this  conrt 
holds  that  the  exceptions  of  the  parties  to  the  suit  to  the  mastcr^s  report 
were  had  for  uncertainty,  and  declines  to  interfere  with  his  finding  that  a 
sum  named  was  due  the  complainant. 

[Opinion  filed  May  29,  1889.] 


33  2;tt<j  Appeal  from  the  Circuit  Conrt  of  Cook  Connty;  the  Hon. 

_«tf  floo        Oliver  H.  Hobton,  Judge,  presiding. 


Messrs.  Hoyne,  Follansb^b  &  O'Coknob,  for  appellant. 
Messrs.  Flower,  Bemy  &  Holstein,  for  appellee. 

Gary,  J.  October  18,  1884,  the  appellant,  with  the  appel- 
lees, Henry  S.  Farwell  and  Stephen  Lasky,  entered  into 
partnership  as  merchants  in  Chicago,  under  the  firm  name  of 
Farwell,  Huling  &  Co.  In  the  following  summer  dissensions 
arose  in  the  firm,  and  after  proceedings  not  necessary  to  state 
here,  on  a  bill  for  an  accounting  filed  by  the  appellant,  there 
was  a  reference  to  a  master,  who  reported  October  28,  1888. 
In  that  report  the  master  found  that  the  firm  had  made  a 
total  loss  of  $8,234.79,  and  that  the  value  of  the  interest  of 
the  appellant  in  what,  for  want  of  a  better  name,  the  master 
called  the  good  will  of  the  business,  was  $5,000. 

For  the  purposes  of  this  opinion  it  is  hot  necessary  to  pre- 
sent the  other  items  of  the  account  as  he  stated  it  His  result 
was,  that  there  was  due  from  the  appellees  to  the  appellant 
$1,596.70.  Before  the  master,  the  appellant  filed  these  objec- 
tions: 
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"  First  The  said  master  found  that  the  value  of  Mr.  Hu- 
ling's  iuterest  in  the  good  will  of  the  firm  was  $5,000  on  July 
29, 18S5,  whereas  he  should  have  found  his  interest  therein  at 
the  time  was  $25,000. 

Second.  Tiiat  said  master  took  into  consideration  in  mak- 
ing up  his  report,  testimony  of  witnesses  taken  before  the  court 
on  behalf  of  said  defendants,  as  to  the  value  of  the  good  will 
of  the  business  at  the  date  of  the  dissolution,  and  prior  there- 
to, based  upon  certain  figures  which  were  afterward  found  by 
the  court  expert  to  be  incorrect. 

Third.  That  the  master  permitted  in  evidence  fragment- 
ary statements  gatlicred  from  the  books  of  the  firm  by  the 
defendants  themselves. 

Fourth.  That  said  report  is  against  the  weight  of  evi- 
dence. 

Fifth.  That  the  master  considered  statements  taken  from 
the  books  of  the  firm  by  said  defendants  which  were  unreli- 
able, uncertain,  inaccurate  and  utterly  untrustworthy. 

Sixth.  That  said  master  erred  in  the  admission  of  testi- 
mony on  behalf  of  said  defendants." 

And  among  others  the  appellees  filed  this : 

*' First.  That  the  master  found  that  the  complainant  was 
entitled  to  be  credited  on  his  acconnt  with  the  sum  of  $5,000 
as  the  value  of  his  good  will  in  the  firm,  when,  in  fact,  said 
good  will  had  no  value." 

Before  the  court  afterward  each  party  filed  exceptions  to 
the  master's  report,  in  the  same  form  as  their  respective 
objections  before  the  master,  and  after  the  final  decree,  by 
consent  of  the  counsel  for  the  appellees,  the  counsel  for  the 
appellant  filed  nunc  pro  tunc,  as  of  the  date  of  hearing 
the  exceptions,. this :  ^'Complainant  further  excepts  to  the 
master's  report  on  the  ground  that  whereas,  the  master  has 
found  that  there  was  a  loss  in  the  business  of  eaid  firm  on 
the  29th  of  July,  1885,  he  should  have  found  that  there 
was  a  gain  and  profit  in  said  business  on  that  date,  and  he 
excepts  to  the  finding  of  the  master  that  there  was  a  loss 
of  $8,284,  and  insists  that  he  should  have  found  that  there 
was  a  gain  of  $1,285.13  on  that  date. 
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The  court  overruled  all  of  the  exceptions  but  that  one  of  the 
appellees  before  copied,  the  result  of  which  was,  according  to 
the  arithmetic  there,  to  bring  the  appellant  in  debt  to  the  ap- 
pellee rienrj  S.  Farwell,  $3,403.29,  for  which  a  decree  in  his 
favor  against  the  appellant  was  entered. 

It  is  a  rule  of  chancery  practice  as  vigorously  enforced  in 
this  State  as  anywhere,  that  in  matters  of  account,  if  at  all 
complicated,  "  the  cause  must  be  referred  to  a  master  to  render 
a  concise  and  accurate  statement  of  the  accounts,  so  that  the 
same  may  be  readily  comprehended,  and  any  objection  taken, 
passed  upon  understandingly,"  quoted  in  French  v.  Gibbs, 
105  111.  523,  from  Moss  v.  McCall,  75  111.  190,  and  many  cases 
cited.  "  It  is  a  labor  that  counsel  will  not  be  permitted  by 
stipulation  or  otherwise  to  impose  on  an  Appellate  Court. 
French  v.  Gibbs,  8up7*a.  And  if  the  Circuit  Court  assumes 
to  perform  it,  the  decree  will  be  reversed  because  "  it  is  impos- 
sible for  the  court,  in  any  reasonable  time,  to  pass  understand- 
ingly on  the  objections  to  the  findings  of  fact  by  the  court  in 
its  decree."  Ibid.  The  same  rule  was  followed  in  the  still 
more  recent  case,  Beale  v.  Beale,  116  111.  292. 

The  rule  that  the  matter  which  is  the  ground  of  the  excep- 
tion to  the  report  must  first  be  made  the  ground  of  objection 
before  the  master  that  he  may  reconsider  his  rulings,  as 
announced  in  Pennell  v.  Lamar  Ins.  Co.,  73  111.  303,  and  Prince 
v.  Cutler,  69  111.  267,  and  cases  there  cited,  was  followed  in 
this  case,  except  as  to  the  last  exception  of  the  appellant;  but 
another  rule,  without  the  observance  of  which  the  whole 
practice  of  requiring  reports  of  masters  in  cases  of  accounts  is 
wholly  useless,  has  been  utterly  disregarded  by  both  parties 
in  forming  their  objections  and  exceptions. 

In  Story  v.  Livingston,  13  Peters,  359,  some  of  the  ex- 
ceptions were : 

"  Second.  The  master  has  erred  in  not  allowing  to  the 
defendant  the  $1,000  with  interest,  paid  to  Morse,  or  some 
part  thereof. 

Fourth.  The  master  in  making  his  estimates  and  calcula- 
tions has  not  pursued  the  mandate  of  the  court. 

Fifth.     It  appears  from  the  master^s  report,  that  the  stores 
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were  rented  from  November  to  November;  and  he  erred  in 
assDming  the  first  of  April  as  the  period  of  payment  of  annual 
rent 

Sixth.  A  reasonable  allowance  shonid  have  been  made  to 
Stor J  for  the  cost  and  risk  uf  collecting  rents. 

Seventh.  The  master  eri'ed  in  all  his  charges  against  the 
defendant;  and  he  failed  to  allow  the  defendant  his  proper 
credits. 

The  court  say :  *^  All  these  exceptions  are  irregularly  taken, 
and    might  bo  disposed  of  by  us  without  any  examination  of 
them  in  connection  with  the  master's  report     They  are  too 
general,  indicate  nothing  but  dissatisfaction  with  the  entire 
J^port  and  furnish  no  specific  grounds,  as  they  should  have 
done,  wherein  the  defendant  has  suffered  any  wrong,  or  as  to 
^hich  of  his  rights  have  been  disregarded."    *    *    *    "  Exccp. 
^^tia  to  a  master's  report  must  state,  article  by  article,  those 
'^ttsof  the  report  which  are  intended  to  be  excepted  to." 
So  in  Emerson  v.  Atwater,  12  Mich.  314,  where  the  excep- 
tion was  ^'  for  that  the  commissioner  has  credited  to  com- 
plainant the   sum  of  $9,210,371,   for  amount   Atwater   has 
received  on  sales  of  lots  and  interest  thereon,  to  May  5,  1860, 
whereas  he  shonid  have  credited  a  less  sum,"  the  court  say  : 
^'Bnt  this  exception  is  too  indefinite  and  uncertain   to  admit 
the  raising  of  such  an  objection  under  it.     It  points  to  noth 
ing.    It  is  aimless.     It  finds  fault  with  the  report,  without 
giving  any  reason  for  it  except  the  common  one  always  given 
by  the  vanquished  party,  viz.,  the  decision  is  wrong  and  that 
great  injustice  has  been  done  to  him."    See  also  case  of  "  Com- 
mander in  Chief,"  1  Wall.  (S.  C.)  43. 

Foster  v.  Goddard,  1  Black,  506,  may  be  read  as  trenching 
upon  this  rule,  but  it  does  not  appear  in  that  case  that  the 
coart  was  called  upon  to  do  niore  than  review  the  principles 
of  law  upon  which  the  master  had  acted,  or  the  construction 
he  had  given  to  writings  between  the  parties,  and  the  court 
was  not  required  there,  as  in  this  case,  to  embark  on  a  voyage 
of  discovery  through  800  or  more  typewritten  pages,  with- 
out chart  or  compass,  to  ascertain  whether  the  master  had 
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made  right  conclusioDS  of  fact  from  the  evidence.     Stanton 
V.  A.  &  a  R  R  Co.,  2  Woods,  606. 

The  reasons  for  requiring  a  report  assigned  in  Moss  v. 
McCall,  75  II].  190,  are  no  reasons  at  all,  if  bj  general  excep- 
tions the  court  may  be  required  to  search  the  whole  evidence 
and  determine  whether,  upon  all  of  it,  the  master  has  reached 
right  eonclasions  of  fact.  All  of  the  exceptions  on  both  sides 
should  have  been  overruled,  as  they  only  showed  the  dissatis- 
faction of  the  parties  with  particular  findings  of  the  master 
but  gave  to  the  court  no.  clue  to  the  data  upon  which  the 
master  acted. 

The  decree  will  be  reversed,  and  the  cause  remanded  with 
directions  to  the  Circuit  Court  to  overrule  the  exception  sus- 
tained as  well  as  the  others,  and  enter  a  decree  for  the  appel- 
lant against  the  appellees  for  $1,596.70  with  costs  of  the 
cause.  No  new  exceptions  or  amendments  of  the  present 
ones  would  be  admissible,  as  only  objections  before  the  master 
can  be  exceptions  before  the  court. 

Reversed  amd  remanded  with  directions. 


Joseph  Fish  et  al. 

V. 

38    2^1  John  V.  Farwell  et  al. 

102    •6631 

Practice— Costs — Retaxation  qf— Witness  Fees — Non-siiit—Suh.  5,  Sec 
ISy  Chap.  25t  B'  S. — Attendance — Mileage  — Travel/  outside  the  State. 

1.  Mileafife  for  travel  outside  the  State  can  not  be  tased  as  coBts  io  civil 
cnunes. 

2.  The  fact  that  a  certain  witness  was  not  examined  at  a  given  term 
does  not  warrant  the  withholding  of  his  fees. 

8.  A  witness  may  file  his  affidavit  at  each  term  of  court,  or  wait  till  the 
term  at  which  the  judgment  is  rendered  and  then  do  so.  showing  therein 
the  number  of  days  he  attended  at  each  term,  in  which  case  the  clerk  is 
authorized  to  make  up  and  enter  the  costs  in  the  fee  book. 

[Opinion  filed  May  29,  1889.] 
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Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Moses  &  Newhak,  for  appellants. 

Messrs.  Tenket,  Driqos  &  Hawlst,  for  appellees. 

MoRAN,  J.  This  is  an  appeal  from  the  order  of  the  Supe- 
rior Court,  refusing  to  retax  costs  in  said  case.  By  stipulation 
between  the  attorneys  the  cause  was  set  for  trial  before  Judge 
Gary  on  the  25th  day  of  June,  1888. 

The  defendants  prepared  for  trial  on  that  day,  and  had  their 
witnesses  in  attendance,  but  the  court  was  engaged  in  the  trial 
of  another  case,  and  defendants  had  to  keep  their  witnesses 
in  court,  awaiting  the  calling  of  the  case,  until  July  2d,  when, 
by  agreement,  the  case  was  continued  over  the  summer  vaca- 
tion, and  set  for  trial  in  September  before  the  same  judge. 
After  the  trial  when  entered  upon  in  September  had  pro- 
gressed for  two  days,  plaintiffs  took  a  non-suit,  and  judgment 
was  rendered  against  them  for  costs,  and  the  clerk  taxed 
against  them  the  attendance  of  defendants'  witnesses  in  June, 
though  the  said  witnesses  did  not  claim  their  attendance  till 
the  judgment  was  rendered  at  the  September  term.  It  is 
contended  that  this  is  in  violation  of  Sub.  5,  Sec.  16,  Chap. 
25,  R.  S.,  which  provides  that  the  clerk  shall  keep  *^a  fee 
book,  in  which  shall  be  distinctly  set  down  any  item  under 
the  proper  title  of  the  cause  and  heads,  the  costs  of  each 
suit,  including  clerk's,  sheriff's  and  witness'  fees,  stating  the 
name  of  each  witness  having  claimed  his  attendance  during 
the  term,  with  the  number  of  days  he  attended  at  each 
term." 

The  point  is  not  well  taken.  We  think  the  proper  construc- 
tion of  the  entire  clause  is  that  a  witness  may  file  his  affidavit 
claiming  his  fee  at  each  term,  or  may  at  the  term  at  which 
judgment  is  rendered,  file  his  affidavit  showing  the  number  of 
days  he  attended  at  each  term,  and  that  the  clerk  is  then 
authorized  to  make  up  and  enter  the  costs  in  the  fee  book. 
And  such,  as  we  understand,  has  been  the  practice. 
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The  fact  that  the  witnesses  were  not  examined  at  the  June 
term  constituted  no  ground  for  denying  them  attendance.  It 
was  the  duty  of  defendants  to  have  their  witnesses  in  court 
when  they  were  in  constant  expectation  of  entering  upon  the 
trial,  and  the  costs  incurred  in  so  doing  are  properly  taxable 
against  the  plaintiffs. 

The  clerk  in  taxing  cost«  allowed  to  one  witness  mileage  for 
700  miles,  and  to  another  mileage  for  1,240  miles.  We  have 
no  statute  which  authorizes  the  allowance  or  payment  of 
mileage  for  travel  outside  the  State  to  witnesses  in  civil  cases. 
Costs  were  not  given  at  common  law,  and  are  not  taxable  or 
recoverable  when  not  awarded  by  statute. 

Appellant's  counsel  have  cited  us  to  a  number  of  cases 
in  which  the  question  of  the  allowance  as  costs  of  the 
mileage  of  witnesses  for  travel  outside  the  State  has  been  con- 
sidered, and  in  all  of  them  it  is  decided  that  such  mileage  can 
not  be  taxed  as  costs.  Melven  v.  Whiting,  13  Pick.  184; 
White  V.  Judd,  1  Met.  293;  Howell  v.  Black  well,  7  Ga.  443; 
Kingfield  v.  Pullen,  54  Me.  398;  Howland  v.  Lenox,  4  Johns. 
811;  Gunnison  v.  Gunnison,  41  N.  H.  121;  Crawford  v.  Abra- 
hams, 2  Ore.  165. 

Those  decisions  we  deem  sound.  The  law  provides  for  tak- 
ing the  depositions  of  witnesses  by  commission,  and  the  bring- 
ing the  witnesses  from  great  distances  and  from  beyond  the 
limits  of  the  State,  ought  not  to  be  encouraged.  We  think 
the  court  erred  in  refusing  to  strike  out  the  allowance  for 
mileage  for  said  witnesses  outside  the  State,  and  in  not  direct- 
ing a  re-taxation  of  the  costs  so  as  to  relieve  appellant  from 
said  charge  for  mileage. 

The  order  appealed  from  must  be  reversed  and  the  matter 
remanded  ^or  further  proceedings  not  inconsistent  with  this 
opinion. 

Heveraed  and  remcmded. 

Judge  Gaby  takes  no  part  in  this  case,  having  tried  it  in  the 
Superior  Court 
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William  C.  Goudy 

V. 

The  City  of  Lake  View. 

Mntiieipal  Corpart^iofta — Streets — Pnvate  Property — Condemnation  qf— 
Damages — Limitations — Evidence — Instntetions. 

This  court  declines  to  interfere  with  a  verdict  omitting  to  make  any 
allowance  for  the  alleged  injury  to  land  remaining  after  a  certain  per* 
tion  needed  was  taken  under  condemnation  proceedings  for  street  purposes 
by  a  municipality. 

[Opinion  filed  May  29, 1889.] 

Appeai.  from  the  Snperior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gaby,  Judge^  presiding. 

Mr.  A.  "W.  Geebk,  for  appellant 

Mr.  H.  n.  Andebsok,  for  appellee. 

MoBAK,  J.  The  city  of  Lake  View  condemned  part  of  the 
lot  of  appellant  for  a  public  highway.  The  highway  was  laid 
out  on  the  west  line  of  Lincoln  Park,  and  took  fifty  feet  off 
the  east  line  of  the  lot  in  question,  so  that  after  the  opening 
of  the  street  the  lot  abutted  thereon  instead  of  upon  the  park. 
Appellant  had  by  consent  of  the  Lincoln  Park  commissioners 
a  private  entrance  from  the  said  lot  to  the  park  which  he  had 
maintained  and  used  for  some  seventeen  years.  ]!7o  complaint 
is  made  as  to  the  value  allowed  by  the  jury  for  the  part  of 
the  lot  actually  taken,  but  it  is  contended  that  the  verdict  is 
against  the  evidence  on  the  question  of  damage  to  the 
remainder  of  the  lot  by  reason  of  the  improvement,  for  which 
no  allowance  was  made. 

The  evidence  on  the  question  consisted  of  the  conflicting 
opinions  of  real  estate  experts  and  property  owners  living  in 
the  neighborhood,  each  witness  sustaining  his  opinion  with 
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reasons  more  or  less  plansible.  The  conclusion  that  the 
remainder  of  the  lot  suffered  no  damage  by  reason  of  the 
improvement,  is  clearly  supported  by  the  evidence.  It  is 
true  that  the  verdict  wonid  have  been  supported  by  the  evi- 
dence if  the  contrary  conclusion  had  been  reached,  but  the 
question  as  to  which  set  of  opinions  were  best  supported  by 
reasons  and  entitled  to  the  most  weight  was  manifestly  for  the 
determination  of  the  jury,  and  under  the  circumstances  the 
court  is  without  authority  to  interfere  with  the  result  which 
the  jury  reached  from  consideitttion  of  the  evidence.  It  is 
contended  that  the  court  erred  in  instructing  the  jury  that  the 
permission  given  by  the  park  commissioners  to  appellant  to 
enter  the  park  from  his  lot  by  the  private  entrance  was  revo- 
cable and  might  be  withdrawn  at  any  time,  and  that  the  stat- 
ute of  limitations  did  not  run  against  said  commissioners  and 
in' favor  of  appellant  in  respect  to  said  private  entrance.  No 
authority  is  cited  in  support  of  appellant's  contention  in  this 
regard,  and  we  are  aware  of  no  principle  of  law  which  sus- 
tains it  In  our  opinion  the  law  was  correctly  stated  by  the 
court  in  the  instructions  complained  of. 

There  is  no  error  and  the  judgment  will  be  affirmed. 

Judgmewt  affirmed. 

Gabt,  J.,  having  tried  this  case  in  the  Superior  Court) 
takes  no  part  in  this  decision. 
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Mabcus  C  Stearns 

V. 

Patrick  Reidy. 

Manter  and  Servant — Vtee  Principal— Negligenee  tif-^Personal  Inju' 
riif"  Missed  Hole ''  in  Quarnf— Explosion— Pleadinge—Proqf— Vati- 
ance — Amendment — Limitations — Damages — Evidence — Instructions* 

1.  A  servant,  who,  in  i^rnorance  of  the  clanger,  obeys  an  order  sriven  by  a 
superior  servant  who  is  aware  that  almost  certain  death  will  result  from 
compliance  therewith,  is  entitled  to  damages  for  injuries  suffered  thereby. 
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2.  Id  an  action  by  a  servant  for  the  recovery  of  damages  for  injuries 
suffered  through  obeying  the  orders  of  a  superior  servant,  this  court  holds 
that  the  defendant  can  not  rely  upon  a  variance  between  the  pleadings  and 
the  proof,  which  but  for  his  opposition  would  have  been  removed. 

S.  In  the  case  pmeented,  this  court  sustains  a  judgment  in  behalf  of  the 
plaintiff  for  $9,030  for  injuries  received  by  him  in  an  explosion  in  a  stone 
quarry,  the  same  resulting  in  total  blindness. 

[Opinion  filed  May  29, 1889.] 

Appeal  from  the  Superior  Coart  of  Cook  Coantj;  the 
Hon.  Ktrx  Hawbs,  Judge,  presiding. 

Messrs.  Gbsqory,  Booth  &  Hakt.an  and  A.  B.  Jekkb,  for 
appellant 

Mr.  L.  E.  DoBB,  for  appellee. 

Gabt,  J.  Six  juries  have  been  impaneled  in  this  case; 
four  have  foand  verdicts^  one  for  the  appellant,  before  me, 
which  I  set  aside,  not  upon  any  groand  touching  the  merits  of 
the  case,  but  upon  an  erroneous  instruction,  and  three  since 
for  the  appellee. 

There  is  but  one  point  upon  the  facts,  in  dispute  between 
the  parties.  The  appellee  was  injured  and  made  blind  by  the 
explosion  of  a  charge  of  dynamite  in  a  "missed  hole"  in  the 
quarry  of  the  appellant,  at  which  hole  the  appellee,  being  in 
the  service  of  the  appellant,  was  at  work  under  the  order  of 
the  foreman  of  tlie  quaiTy.  The  only  dispute  is  as  to  what 
was  the  order  given  by  the  foreman.  He  knew  that  the 
place  was  a  '^  missed  hole,"  that  is,  a  hole  charged  with  dyna-^ 
mite  which  had  failed  to  explode,  and  the  evidence  on  the 
part  of  the  appellant  is,  that  the  order  to  the  appellee  was  to 
dean  out  a  missed  hole  with  a  scraper.  On  the  part  of  the 
appellee  it  is,  that  the  order  was  to  drill  a  hole  in  a  stone. 
The  brief  of  the  counsel  of  the  appellant,  after  reciting 
special  questions  put  to  the  jury,  and  their  answers  thereto, 
says :  '^  It  thus  fairly  appears  by  the  special  findings,  that  the 
jury    reached  the  conclusion  that  this   accident  happened 
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throngh  a  direction  given  to  the  plaintiff  to  drill  a  hole  in  a 
rock."  This  concession  makes  it  unnecessary  to  demonstrate 
the  same  conclusion. 

The  jury,  then,  having  found  the  one  point  in  dispute  on  the 
facts  in  favor  of  the  appellee,  and  the  liability  of  the  appellant 
following  from  the  fact  found  and  the  other  facts  undisputed, 
there  is  no  need  to  examine  the  instructions,  for  there  is  no 
ground  in  the  record  on  which  to  claim,  and  it  is  not  claimed 
that  any  instiniction  tended  to  influence  the  jury  in  that  special 
finding. 

By  instruction  on  the  part  of  appellant,  but  not  by  evidence, 
some  question  was  made  whether  the  appellee  knew,  or  by 
the  exercise  of  ordinary  care  could  have  known,  that  he  was 
drilling  a  hole,  and  to  questions  upon  that  matter,  the  jury 
have  answered,  no.  If,  in  fact,  the  foreman  gave  an  order  to 
the  appellee  which  the  foreman  knew  it  was  almost  certain 
death  to  obey,  and  the  api^ellee  without  knowledge  of  the 
danger,  was  injured  in  obeying  it,  his  right  to  recover  is  clear. 
C.  &  A.  R.  R  Co.  v.  May,  108  III.  288.  And  what  are  the 
facts,  the  verdict  of  the  jury,  upon  conflicting  evidence, 
settles. 

But  there  is  a  great  stumbling  block  in  the  case.  There 
are  four  counts  in  the  declaration,  and  each  one  alleges  that 
the  order  of  the  foreman  to  the  appellee  was  to  clean  out  "a 
certain  hole,  which  had  before  that  time  been  drilled,"  and 
the  instructions  for  the  appellee  base  his  claim  to  a  verdict 
upon  the  same  hypothesis,  while  the  testimony  of  the  appel- 
lee himself,  as  well  as  the  finding  of  the  jury,  is  that  the  order 
was  not  to  *' clean  out,"  but  to  "drill"  a  hole,  so  that  there 
is  a  clear  variance,  one  form  of  the  order  being  to  make  a 
hole,  the  other  to  clean  out  one  already  made.  The  accident 
occurred  in  October,  1881.  The  last  trial  was  in  October, 
1888.  In  October,  1887,  the  appellee,  by  leave  of  the  court, 
added  to  his  declaration  a  count  alleging  the  order  of  the 
foreman  to  him  to  have  been  "  to  drill  a  hole."  To  that 
count  a  plea  of  the  statute  of  limitations  was  held  to  be  a  bar. 
After  the  present  verdict  was  rendered,  and  before  judg- 
ment, he  asked  leave  to  amend  the  first  count  of  the  present 
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declaration  to  the  same  effect  This  leave  was  denied. 
Whether,  biding  the  exercise  of  discretion,  the  refusal  of  leave 
to  amend  the  first  count  be  error  or  not,  the  granting  it  would 
not  have  been.  Ind.  Oi-der  Mut.  Aid  v.  Paine,  122  III.  625; 
Tomlinson  v.  Farnshaw,  112  111.  311;  McCollon  v.  Ind.  &  St. 
L.  R.  R  Co.,  94  III.  534;  Cogshall  v.  Beesley,  76  111.  445. 

But  the  overruling  of  the  demurrer  to  the  plea  of  tlie  stat- 
ute of  limitations,  was  error.  The  cause  of  action  which  the 
appellee  claimed,  was  injury  by  negligence  of  the  appellant, 
by  the  application  of  the  rule  respondeat  superior. 

One  recovery  against  the  appellant  for  that  injury,  what- 
ever might  be  the  allegations  of  the  declai'ation,  would  bar 
all  fnrther  litigation,  though  perhaps  a  judgment  for  the 
appellant  might  not  be  a  bar  to  a  new  action,  upon  a  declara- 
tion stating  the  circumstances  leading  to  the  injury  in  a  dif- 
ferent manner.     This  does  not  settle  the  question. 

A  judgment  for  a  defendant  may  be  because  of  a  variance, 
and  therefore  no  bar,  while  a  judgment  for  a  plaintiff  extin- 
gnishes  the  cause  of  action,  even  if  wrongfully  described.  All 
the  damages  which  can  by  any  possibility  result  from  a  single 
tort,  form  an  indivisible  cause  of  action.  Freeman  on  Judg.  241* 
The  new  count  ^^was  merely  another  mode  of  telling  the 
same  story."  Blanchard  v.  L.  8.  &  M.  S.  Ry.  Co.,  126  111.  416; 
North  O.  R.  M.  v.  Monka,  107  111.  340;  see  also  Mitchell  v. 
Mulholland,  106  111.  175;  Dickson  v.  C.,B.  «fe  Q.,  81  111.  215;  I. 
C.  R.  B.  V.  Cobb,  64  111.  128. 

Now  if  the  error  on  that  count  had  not  been  committed,  or 
if  the  leave  to  amend  the  first  count  had  been  granted,  which, 
consistently  with  denying  the  motion  for  a  new  trial,  would 
seem  to  have  been  regular,  the  variance  now  existing  and 
which  is  a  ground  of  objection  by  the  appellant,  would  have 
been  removed. 

Shall  the  appellant  have  any  advantage  of  a  variance  which 
but  for  his  opposition  would  have  been  removed  ? 

There  is  absolute  good  sense  in  the  concluding  sentence  of 
the  opinion  in  Pearson  v.  Zehr,  125  111.  573.  ^^  Undoubtedly 
an  appellate  court,  where  proper  exceptions  have  been 
taken^    and    errors    are    properly   assigned^  may    disregard 
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certain  errors,  upon  the  ground  that  they  would  have 
been  immaterial  had  the  court  properly  ruled  on  other 
questions;"  though  in  the  connection  in  which  it  is  found,  it 
is  not  applicable  as  authority  in  this  case.  See  also  Benslej 
V.  Brockway,  27  111.  App.  410,  where  that  rule  would  have 
been  acted  upon  if  it  had  been  found  to  fit  the  case. 

In  The  People  v.  Utica  Ins.  Co.,  15  Johnson  (N.  Y.),  358,  the 
chief  justice  thought  it  ungracious,  though  not  an  estoppel, 
to  set  up  the  objection  that  qtto  warranto  would  not  lie,  when 
the  defendant  had  gone  away  from  the  court  of  chancery  on 
the  ground  that  it  would;  but  in  Powell  v.  Boss,  4  Cal.  197, 
the  Supreme  Court  of  California  enforced  the  sensible  rule 
that  the  defendant  could  not  urge  in  the  Supreme  Court  the 
non-joinder  as  a  co-plaintiff  of  one  whom  he  had  driven  out 
of  the  court  below.  All  the  evidence  accessible  to  either  party 
as  to  the  whole  transaction  has  been  put  in;  on  the  disputed 
point  the  jury  have  found  specifically  for  the  appellee.  If 
that  finding  is  right,  his  right  to  recover  is  clear,  and  justice 
has  been  done. 

The  damages,  $9,000,  are  large.  If  measured  only  by 
pecuniary  loss,  excessive.  But  the  appellee  goes  sightless  to 
his  grave,  and  after  a  very  protracted  litigation,  gets  a  poor 
equivalent  for  the  constant  deprivation  he  endures.  Without 
sharing  in  the  indignation  of  Judge  Breese  in  Boss  v.  Innis, 
35  111.  487,  something  of  his  argument  applies  here.  Tlie 
other  questions  in  the  case  are  of  minor  importance.  The 
judgment  will  be  aJSSrmed. 

Judgment  affirmed. 


Edward  Kramec 

V. 

Joseph  Imhoff. 


Chattel  Mortgages— Foreclosure — Injunctions — Bemoval  cf  Property 
by  Mortgagee — Evidence* 

This  court  declines  to  interfere  with  a  decree  of  foreclosure  of  a  chattel 


/ 
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iDortfowe,  and  holds  that  the  property  allepred  to  have  been  ttiken  away  by 
themorticagee  was  not  identified  with  the  property  named  therein;  that  at 
the  time  of  such  taking,  the  mortgagor  acknowledged  that  the  same  was 
not  covered  by  the  mortgage,  and  that  by  arrangement  with  the  mortaagee 
and  on  bis  credit  other  property  of  like  description  was  procured  by  the 
mortgagor  to  take  its  place. 

[Opinion  filed  June  14,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  Countj;  the  Hon. 
LorinG.  Colunb,  Judge,  presiding. 

Mr.  Charles  A.  FAVNOfG,  for  appellant 

Mr.  James  Lane  Allen,  for  appellee. 

Gaet,  J.  The  appellant  filed  his  bill  to  enjoin  the  fore- 
closore  of  a  chattel  mortgage,  upon  the  alleged  ground  that 
the  mortgagee  had  caused  a  large  part  of  the  mortgaged 
property  to  be  taken  away  from  the  mortgagor,  and  refused 
to  account  for  the  value  thereof. 

Tlie  appellee  answered  denying,  and  filed  his  cross-bill  for  a 
foreclosure.  The  decree  was  in  favor  of  the  appellee  for  all 
lie  asked.  There  is  no  principle  of  law  or  equity  involved  in 
the  case;  nothing  but  questions  of  fact;  and  a  recital  of  the 
evidence,  witli  comments  npon  it,  would  be  of  no  use  to  any- 
body. It  is  enough  to  say,  that  of  the  property  said  to  have 
been  taken  away,  there  is  no  identification  of  any  specific 
articles  with  the  property  described  in  the  mortgage,  and  that 
at  the  time  it  was  taken,  the  appellant  seems  to  have  acquiesced 
in  the  claim  that  it  was  not  part  of  the  mortgaged  property, 
and  by  arrangements  with  the  appellee,  the  appellant  sup- 
plied its  place,  it  being  furniture  of  some  rooms — by  procur- 
ing other  furniture  npon  the  credit  of  the  appellee.  The 
decree  must  be  affirmed* 

Decree  affirmed. 
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The  Booue-Badenoch  Company 

V. 

Noel  B.  Boy  den,  foe  use,  etc. 

Re  pier  in  Bond—Suit  upon — Errors  <if  Trial  Court — Failure  to  As' 
sign — Rule  15. 

This  court  will  not  consider  an  appeal  where  no  errors  are  assigned  upon 
the  record  or  attached  thereto  as  required  by  rule  15. 

[Opinion  filed  June  14,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
F&ANK  Bakjsb,  Judge,  presiding. 

Messrs.  Thobnton  &  Chakobllob,  for  appellant. 

Mr.  G.  "W.  Plummee,  for  appellee. 

Gaet,  J.  This  is  a  suit  upon  a  replevin  bond  bj  the  late 
coroner  of  Cook  county,  for  the  use  of  the  judgment  cred- 
itors upon  whose  execution  the  property  was  in  the  hands  of 
the  sheriff,  at  the  time  it  was  replevied  by  the  appellants. 
The  merits  were  not  tried  in  the  replevin  suit,  and  were, 
therefore,  open  to  inquiry  in  this.  The  record  has  been 
examined  by  the  court  and  there  is  no  error  in  it. 

It  is  unnecessary  to  go  through  the  various  objections  made 
by  appellants'  brief.  No  errors  are  assigned  upon  the  record 
or  attached  thereto  in  accordance  with  rule  15.  A  loose 
paper,  unsigned,  unentitled  either  as  to  case  or  court,  with  no 
file  mark  upon  it,  is  found  among  the  printed  matter  which 
came  to  the  hands  of  one  of  the  judges  when  the  case  was 
being  examined  in  conference,  which  says  some  judgment  is 
wrong,  but  it  is  mere  conjecture  that  it  has  anything  to  do 
with  this  case.    The  judgment  is  affii*med. 

Judgment  affirmed. 
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Samuel  S.  Chisholm 

V. 

The  Beaver  Lake  Lumber  Company. 

Epidenee — Competency — Deposition — Telegrame-^Copies. 

This  court  holds  as  incompetent  and  immaterial,  portionn  of  a  certain  de- 
position introduced  in  evidence  after  the  case  pre8«*nted  was  remanded  to 
the  trial  court,  and  that  the  additional  evidence,  introduced  at  the  second 
trial,  did  not  materially  change  the  &cts  as  presented  by  the  former  record. 

[Opinion  filed  June  14,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeud,  Judge,  presiding. 

Mr.  Jesse  Cox,  for  appellant. 

Messrs.  Fbank  J.  Smtih  &  Helmeb,  for  appellee. 

MoRAN,  J.  This  ease  was  before  this  court  at  the  October 
term,  1885,  and  was  then  reversed  because  the  trial  court 
admitted  in  evidence  certain  copies  of  telegrams,  which  were 
attached  to  the  deposition  of  one  Olson,  read  on  the  trial, 
there  being  no  proof  in  the  case  which  made  the  copies  com- 
petent evidence,  and  it  was  said  by  this  court  "  that  without 
the  telegraphic  messages  attached  to  the  deposition  the  plaint- 
iff's evidence  would  have  been  insuflicient  to  support  the  ver- 
dict." 

After  the  case  was  remanded  to  the  Superior  Court,  appel- 
lees struck  out  of  the  deposition  all  references  to  the  tele- 
grams which  were  held  incompetent,  and  thereupon  appellant 
moved  to  suppress  the  remainder  of  the  deposition,  as  it  ap- 
peared from  it  that  statements  which  it  contained  were  not 
made  upon  the  knowledge  of  the  witness,  and  because  he  clearly 
evaded  (in  answering  cross-interrogatories),  stating  the  means 
of  his  knowledge.  The  court  oveiTuled  the  motion  and 
allowed  certain  portions  of  the  deposition  to  be  read,  to  the 
reading  of  which  proper  exceptions  were  saved. 


254  Appellate  Courts  op  Illinois. 

Vol.  83.]  C.  &  E.  I.  R.  R.  Co.  v.  Blaarden. 

Tliere  is  in  the  deposition  no  statement  which,  standing  by 
itself,  or  taken  in  connection  with  anything  else  in  the  record, 
is  competent  and  material;  the  additional  evidence  introduced 
at  the  last  trial  does  not  materially  change  the  facts  as  pre- 
sented by  the  former  record. 

The  theory  of  appellee  seems  to  be  that  it  should  have 
judgment  unless  appellant  proves  that  he  does  not  owe  tlic 
debt.  There  is  no  competent  evidence  to  sustain  the  verdict 
and  the  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Chicago  &  Eastern  Illinois  Railroad  Company 

V. 

Edward  R.  Blagden,  for  use,  etc. 

Garmshmtnt — Answer  qf  Garnishee — Objections — Collusion — Payment 
in  Advance — Evidence, 

1.  The  aiiflwer  of  a  garniflhee  until  contradicted  or  diRproved  must  be 
conRidered  as  true.  If  judgment  is  demanded  upon  the  answer  it  muf^t 
appear  therefrom  that  the  garnishee  is  chargeable,  or  he  will  be  discharged. 

2.  An  employer  may,  after  the  service  of  the  writ,  properly  pay  the 
wages  of  a  servant  in  advance,  in  order  to  prevent  the  same  from  being 
reached  under  garnishment  proceedings. 

[Opinion  filed  Jnne  14,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon, 
John  P.  Altgeld,  Judge,  presiding. 

Mr.  W.  H.  Lyford,  for  appellant. 

Messrs.  E.  B.  Kino  and  F.  W.  Becker,  for  appellee. 

MoRAN,  J.  Tills  was  a  proceeding  by  garnishment  against 
appellant  to  reach  wages  coming  to  said  Edward  R.  Blagden. 
The  attachment  was  commenced  before  a  justice  of  the  ^)eaoe, 
and  the  writ  was  served  on  appellant  as  garnishee  on  the  18th 
day  of  June,  1886. 
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Appellant's  answer  was  filed  on  June  26th,  in  which  it  was 
stated  that  it  liad  in  its  possession  and  control  at  the  date  of 
the  service  of  the  writ,  the  sum  of  $6  and  no  more,  of  wages 
due  or  belonging  to  said  Blagden.  The  case  was  continued 
from  time  to  time  until  September  2d,  when  objections  to  the 
garnishee's  answer  were  filed,  and  such  proceedings  were 
afterward  had,  that  a  judgment  was  entered  by  the  justice 
against  the  garnishee  for  $103,  and  costs,  being  the  amount  of 
the  judgment  recovered  against  the  defendant,  Blagden,  in 
the  attachment  suit.  From  this  judgment  the  garnishee 
appealed  to  the  Superior  Court  of  Cook  County,  and  in  said 
court  plaintiffs  filed  by  leave  of  the  court  further  interroga" 
tories  to  the  garnishee  on  October  19,  1888,  which  were 
answered  by  the  garnishee,  again  stating  that  it  had  not  in  its 
possession,  at  the  service  of  the  writ  or  at  any  time,  up  to  the 
filing  of  the  answer,  any  sum  of  money,  chose  in  action,  etc., 
etc.,  duo,  or  that  might  in  the  future  become  due  to  said 
Blagden,  saving  and  excepting  said  sum  of  $6. 

The  sixth  interrogatory  was  as  follows:  "Was  said  Blag- 
den in  your  employment  at  the  date  of  the  services  of  said 
writ,  or  since,  and  if  so,  what  salary  did  he  receive,  and  how 
long  was  he  in  your  employ  after  said  service?"  This  was 
the  answer : 

"To  the  sixth  interrogatory,  the  said  railroad  company,  gar- 
nishee, answering,  says  that  said  Edward  S.  Blagden  was  in 
its  employ  from  the  date  of  the  service  of  the  writ  in  this 
cause  continuously  until  the  13th  day  of  February,  A.  D.  1888; 
that  during  all  said  time  liis  salary  was  at  the  rate  of  $60  per 
month;  that  said  salary  was  for  each  month  due  and  payable 
after  the  first  day  of  the  following  month;  that  on  the  date  of 
the  service  of  the  writ  in  this  cause,  to  wit,  the  18th  day  of 
June,  A.  D.  1886,  this  garnishee  advanced  to  said  Blagden 
the  sum  of  $24;  that  on  the  first  day  of  July,  1886,  said  gar- 
nishee advanced  to  said  Edward  B.  Blagden  the  sum  of  $30; 
that  thereafter  on  or  before  the  fifteenth,  and  likewise  on  or 
before  the  first  day  of  each  and  every  month  up  to  and 
including  the  first  day  of  February,  1888,  said  garnishee  ad- 
vanced to  said  Edward  R.  Blagden  a  like  sum  of  $30,  whereby 
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there  was  not  anj  time  between  said  18th  day  of  June,  1886, 
and  the  date  hereof,  to  wit,  the  19th  day  of  October,  1888^ 
any  enm  of  money  due  or  owing  from  said  garnishee  to  said^ 
Edward  R.  Blagden.  On  the  contrary,  this  garnishee  avers 
tliat  there  is  now  due  and  owing  from  said  Edward  K.  Blagden 
to  said  garnishee  the  snm  of  $4  advanced  by  said  garnishee 
to  said  Blagden  on  the  first  day  of  February,  1888,  which  this 
garnisliee  claims  as  set-off  to  be  deducted  from  said  sum  o^ 
money,  to  wit,  $6,  leaving  $2  subject  to  the  order  of  this 
court  in  this  case." 

Tliere  were  some  additional  interrogatories  and  further 
answers,  but  the  question  on  which  the  case  umst  be  decided 
fully  appears  from  what  has  been  set  forth. 

Ko  evidence  was  introduced  at  the  trial,  but  the  court  gave 
judgment  against  appellant  for  $103  and  costs,  upon  the  an- 
swer. "  The  answer  of  the  garnibhce,  until  it  is  contradicted 
or  disproved,  must  be  considered  as  true.  If  judgment  is 
demanded  upon  the  answer,  it  must  clearly  appear  there- 
from that  the  garnishee  is  chargeable,  or  he  will  be  dis- 
charged." The  People  v.  Johnson,  14  111.  342;  C.  &  St  L. 
K.  K.  Co.  V.  Kellenberg,  82  111.  296. 

It  is  plain  that  the  foregoing  settled  rule  was  disregarded 
by  the  court  below,  in  rendering  judgment  against  the  gar- 
nishee in  the  case.  The  answer  clearly  states  that  at  the  serv- 
ice of  the  writ  there  were  $6  due  from  the  company  to 
i31agden  and  no  more,  and  the  factj  set  forth  show  that  there 
was  never  a  time  from  the  service  of  the  writ  to  the  filing  of 
the  last  answer  when  it  was  indebted  in  any  further  sum  to 
said  Blagden. 

No  evidence  was  introduced  to  controvert  these  statements 
of  the  answer,  and  it  is  not  perceived  how,  taking  them  as 
true,  they  warrant  a  judgment  against  the  garnishee  for  more 
than  $6.  It  is  suggested  in  support  of  the  judgment,  that  the 
answer  shows  that  the  salary  ^^  for  each  month  was  due  and 
payable  after  the  first  day  of  the  following  month,"  and  there- 
fore the  loan  or  advance  made  by  the  company  was  the 
inauguration  of  a  new  system  of  payment  to  defeat  the 
garnishment 
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The  answer  does  not  state  that  Blagden  was  emplo^^ed  to 
serve  for  any  definite  period,  but  merely  that  he  had  con- 
tinned  in  the  employ  of  the  company  at  a  salary  of  $60  per 
month.  While,  under  sucli  an  ari*angement,  the  company 
could  not  be  compelled  to  pay  till  the  end  of  the  month,  we 
are  aware  of  no  principle  of  law  whicli  wonld  prohibit  its 
doing  so.  What  rule  is  there  that  would  make  it  improper 
for  the  company  to  loan  or  advance  money  to  Blagden,  on  an 
nnderstanding  or  agreement  that  he  would  pay  in  services 
thereafter  to  be  rendered. 

Collusion  .by  the  company  with  Blagden  to  prevent  the 
plaintiflE  from  obtaining  anything  that  the  services  of  the  writ 
upon  the  garnishee  entitled  him  to,  is,  to  say  the  least,  not 
necessarily  to  be  inferred  from  the  facts  set  up  in  the  answer. 
Such  inference  is,  as  it  seems  to  us,  in  fact  negatived. 
Blagden  was  not  obliged,  so  far  as  appears,  to  continue  in  the 
employ  of  the  company  after  the  service  of  the  writ,  and  if 
he  did,  then  there  was  nothing  to  prevent  the  company  from 
paying  him  in  advance,  even  though  the  very  purpose  of  such 
advance  payment  was  to  prevent  the  wages  from  being 
reached  under  the  garnishment. 

In  Alexander  v.  Pollock,  72  Ala.  137,  it  appeared  from  the 
answer  that  the  party  whose  wages  it  was  attempted  to  reach 
had  been  in  the  service  of  the  garnishee  for  some  time  prior 
to  the  services  of  the  writ;  that  immediately  after  such  service 
an  arrangement  was  entered  into  that  the  wages  should  bo 
paid  each  week  in  advance;  that  the  employment  continued, 
under  said  arrangement  from  the  service  of  the  writ  to  the 
making  of  the  answer,  upward  of  a  year,  and  that  the  contract 
to  pay  in  advance  was  made  with  the  intention  of  defeating 
the  garnishment. 

The  court  held  the  contract  to  pay  the  wages  in  advance  to  be 
free  from  legal  objections,  rightfully  made,  and  that  "its 
terms  and  conditions  >can  not  be  interfered  with,  interim pted 
or  changed  in  any  manner,  through  operation  of  garnishment 
proceedings."  See  also  Phelps  et  al.  v.  The  A.  T.  &  S.  F. 
K.  R.  Co.,  28  Kansas,  165. 

No  fraud  being  shown,  appellee  could  recover  nothing  from 
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the  garnieboe  that  Blagden  himself  could  not  recover  in  an 
action  at  law  in  his  own  name.  It  is  clear  that  he  could 
recover  no  judgment  against  the  company  for  services  ren- 
dered after  the  service  of  the  writ  under  the  facts  set  up  in 
the  answer,  there  being  nothing  due  him  for  such  services. 

The  Superior  Court  erred  in  giving  judgment  against  tlie 
garnishee  for  more  than  $6,  and  the  judgment  must  therefore 
be  reversed  and  the  cause  remanded  for  such  further  pro- 
ceedings as  the  parties  may  desire  to  take. 

Meversed  and  remanded. 


George  P.  Barton 

V. 

William  Treutler. 


Master  and  Servant — Building  Contractor — Architect's  Cei-tifleate-^ 
Waiver  qf— Balance  due — Extras — Evidence — Special  Findings, 

In  an  action  for  tbe  recorery  of  a  balance  claimed  to  be  doe  under  a 
building  contnu:t  and  for  certain  extras,  this  court,  in  view  of  the  evidence, 
declines  to  interfere  with  a  verdict  for  the  plaintiff. 

[Opinion  filed  June  14,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
BoLLiN  S.  Williamson,  Judge,  presidin/2f. 

Messrs.  Fbank  H.  McCulloch  and  Chables  H.  Aldrich, 
for  appellant. 

Mr.  C.  M.  Hardy,  for  appellee. 

JPer  Curiam.  This  was  an  action  to  recover  against  appel- 
lant for  a  balance  alleged  to  be  due  on  a  contract  f or  carjjenter 
work,  and  for  certain  extras.  There  were  several  points  of 
contention  between  the  parties,  and  the  record  is  quite  volu- 
minous. 


Fxr.sT   District — ^March  Term,  1889.      259 

Hinckley  v.  Horazdovsky. 

We  have  carefully  examined  and  considered  all  the  points 
made,  and  we  are  of  opinion  that  no  material  error  is 
8hown  to  have  been  committed  on  the  trial.  It  would  serve 
no  useful  purpose  to  follow  counsel  for  appellant  in  an  opinion, 
and  digcnss  and  decide  in  detail,  each  of  his  contentions.  As 
to  the  disputed  questions  of  fact,  the  verdict  of  the  jury  is 
conclasive. 

The  answers  given  by  the  jury  to  the  special  interrogatories 
submitted  to  them  by  the  court  at  the  request  of  appellant, 
are  all  consistent  with  the  general  verdict,  and  serve  to  show 
tliateach  issue  of  fact  made  by   appellant  was  considered. 

The  answer  to  the  15th  question,  finding  that  appellant 
waived  the  production  of  a  certificate  from  the  architects, 
being  supported  by  evidence  in  the  record,  takes  out  of  the 
case  appellant's  principal  contention,  to  wit,  that  the  produc- 
tion of  such  certificate  was  a  condition  precedent  to  maintain- 
ing this  action. 

We  find  no  error  and  the  judgment  must  therefore  be 
aflSrmed. 

Judgment  affirmed. 


George  W.  Hinckley  33  »j! 

V. 

Joseph  Horazdovsky. 

Matfer  and  Servant — Vice  Principal — Negligence  qf— Personal  Ivju- 
^ti—Beeovery  for — Damages — Evidence — Instructions, 

1.  In  an  action  by  a  servant  for  the  recovery  of  damages  for  personal 
injuries  alleged  to  have  been  occasioned  through  obeying  the  orders  of  a 
{■uperior  servant,  this  court  holds  that  the  general  instruction,  given  in  lieu  of 
tboie  requested,  properly  and  fully  stated  the  law  governing  the  case,  and 
that  the  evidence,  though  conflicting,  sustains  the  verdict  for  the  plaintiff. 

2.  Where  the  evidence  is  conflicting,  this  court  has  no  authority  to  set 
aside  a  verdict  unless  the  same  is  shown  to  be  manifestly  against  the  evi- 
dence or  to  have  resulted  from  passion  or  prejudice. 

[Opinion  filed  June  14,  1889.] 
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Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

Mr.  M.  L.  Baftreb,  for  apfiellant. 

Messrs.  Jones  &  Lusk,  for  appellee. 

Per  Curiam,  This  action  was  brought  to  recover  for  injuries 
received  by  appellee,  a  boy  of  twelve  yeai*8  of  age,  while  in 
the  employ  of  appellant. 

It  is  alleged  that  appellee  was  directed  by  the  foreman  of 
appellant  to  oil,  while  it  was  in  motion,  a  planing  machine, 
about  which  he  was  at  work,  and  that  in  doing  as  he  was 
directed,  he  was  caught  in  the  machine  and  severely  injured. 
Appellant  claims  that  the  court  erred  in  the  matter  of  giving 
and  refusing  instructions.     The  court  refused  all  the  instruc- 
tions asked,  and  gave  a  general  instruction  prepared  by  -the 
judge  himself  in  lieu  of  those  requested.    We  have  examined 
said  instruction  and  considered  the  criticisms  of  appellant's 
counsel  thereon,  and  we  are  of  opinion  that  the  same  fully 
and  fairly  stated  the  law  to  the  jury  on  all  the  questions  in 
the  case,  and  that  there  is  no  error  in  that  regard.     It  is 
strenuously  contended  that  the  verdict  is  against  the  evi- 
dence.     There   is  a  direct  conilict  in  the  evidence   upon 
several  of  the  issues  of  fact  which  arose  U]>on  the  trial,  but  a 
careful  examination  of  the  evidence  in  the  record  leads  us  to 
the   conclusion  that   on  every  material   issue   the   evidence 
fairly  supports  appellee,  and  that  the  verdict  as  a  whole  can 
not  be  said  to  be  manifestly  against  the  weight  of  the  evi- 
dence. 

Where  the  evidence  is  conflicting,  the  verdict  of  a  jury  is 
conclusive,  and  this  court  has  no  authority  to  set  aside  the 
verdict  unless  it  is  shown  to  be  manifestly  against  the  evidence 
or  to  have  resulted  from  passion  on  the  part  of  the  jury. 

"We  find  no  error  in  the  record  and  the  judgment  will  there- 
fore be  affirmed. 

Judgment  affirmed. 
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Hahn  y.  Maxwell. 


Frank  Hahn 

V. 

James  Maxwell  et  al. 

Sahs-'Promise  to  Pay  by  Third  P$rson —Agreement  for  Delay — Co»- 
iideration — Lien — Evidence, 

In  a  salt  brougrHt  to  recover  from  third  persons  the  contract  price  of  a  lot 
of  stone  sold  to  another,  this  court  declines,  in  view  of  the  evidence,  to  inter- 
fere  with  a  jndginent  in  behalf  of  the  defendants. 

[Opinion  filed  Jnne  14,  1889.] 

Appeal  from  the  Circuit  Conrt  of  Cook  County ;  tlie  Hon. 
BoLLiN  S.  Williamson,  Jndge,  presiding. 

Messrs.  Goldzieb  &  Booebs,  for  appellant. 

Mr.  S.  M.  Meek,  for  appellee. 

Oaby,  J.  The  appellant  fnmished  stone  to  one  Hayes  to 
be  need  by  him  in  erecting  buildings  for  the  appellees. 

There  was  testimony  that  the  appellant,  some  two  weeks 
after  the  delivery  of  the  last  stone,  presented  his  bill  to  the 
appellees,  they  having  taken  the  contract  for  erecting  the 
baildiugs  away  from  Hayes,  and  they  promised  the  appellant 
that  if  he  would  wait  a  month,  they  would  pay  it 

He  waited  the  month,  during  which  time  the  forty  days  in 
which  the  appellant  might,  under  Sec.  31,  Chap.  82,  R.  S., 
have  served  a  notice  to  secure  a  lien  on  the  buildings  expired, 
and  then  the  appellees  refused  to  pay.  On  demurrer  to  the 
evidence,  the  Circuit  Court  rightly  held  that  the  appellant 
had  no  cause  of  action  against  the  appellees.  The  debt  was 
the  debt  of  Haves.  The  evidence  does  not  show  that  there 
was  any  release  or  promise  of  forbearance  to  him.  Oiving 
time  to  the  appellees  in  which  to  pay  what  they  were  not 
liable  for,  was  of  no  moment.    If  there  had  been  a  promise  in 
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writing,  in  the  terms  of  this  parol  promise,  it  would  have 
been  of  no  legal  effect  for  want  of  a  consideration  to  support 
it.  And  if  the  appellant,  relying  upon  the  promise,  refrained 
from  serving  the  notice  alluded  to,  it  was  his  voluntary  act, 
not  in  performance  of  any  agreement  that  he  should  so  refrain. 
And  the  promise,  not  being  in  writing,  was  void  under  the 
statute  of  frauds,  if  there  had  been  a  consideration.  Eddy  v. 
Koberts,  17  III.  505,  contains  a  sufficient  exposition  of  the  law 
applicable. 

There  are  no  circumstances  in  this  case  to  bring  it  within  the 
principle  of  Borchsenius  v.  Canutson,  100  111.  82,  and  Power 
V.  Bankin,  114  111.  52.     The  judgment  must  be  affirmed. 

Jvdgment  affirmed. 


Jacob  Rosenberg  et  al. 

V. 

Sidney  H.  Hart. 

Malieioua    Prosecution— Probable  Cause — Inatrueiions — CompromtBe — 
Bill  qf  Exceptions — Restoration  qf  Part  qf, 

1.  No  recovery  can  be  had  in  an  action  for  malicions  prosecntion  against 
several  defendants,  where  one  of  tbem  only  ia  found  guilty. 

2.  Nor  where  the  prosecution  did  not  terminate  in  an  acquittal. 

8.    Nor  where  the  same  comes  to  an  end  through  a  compromise  between 
the  parties. 

[Opinion  filed  June  14, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
BicHABD  S.  TuTHiLL,  Judgo,  presiding. 

Messrs.  Lawbenob  C.  Cooper,  and  Duncan  &  Gilbebt,  for 
appellants. 

^'  Where  a  person  has  an  unblemished  character  and  the 
prosecuting  witness  is  aware  of  the  fact,  it  necessarily  requires 
more  evidence  to  create  a  reasonable  belief  of  guilt,  than 
where  the  accused  has  a  bad  character;  and  where  the  prose- 
cution is  based  on  belief,  this  character  of  evidence  is  proper." 
Skidmore  v.  Bricker,  77  111.  166. 
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To  maintain  his  action  appellee  was  bound  to  prove  affirm- 
atively: 

1.  Want  of  probable  cause. 

2.  Malice. 

3.  Voluntary  dismissal  or  abandonment  of  the  prosecution 
by  the  appellants  or  that  the  merits  had  been  determined  in 
appellee's  favor.     Emery  y.  Ginnan,  24  111.  A  pp.  65. 

'^  When  the  proceeding  is  dismissed  or  abandoned  by  the 
procurement  of  the  party  prosecuted,  by  settlement  or  com- 
promise with  the  prosecutor,  it  is  not,  it  seems,  such  a  ter- 
mination of  the  proceeding  as  that  a  suit  for  malicious 
prosecution  can  be  maintained." 

**  The  termination  must  be  such  as  does  not  admit  a  rea- 
sonable cause  for  prosecution."  ^^  When  the  termination  of 
the  case  is  brought  about  by  a  compromise  or  settling 
between  the  parties  understandingly  entered  into,  it  is  such  an 
admission  that  there  was  probable  cause  that  the  plaintiff 
can  not  afterward  retract  it,  and  try  the  question,  which 
by  settling  he  waived."    Emery  v.  Ginnan,  24  111.  App.  65. 

Mr.  Samuel  Baxteb  Foster,  for  appellee. 

Probable  cause,  is  such  a  state  of  facts  and  circumstances 
as  would  lead  a  man  of  ordinary  caution  and  prudence,  acting 
conscientiously,  impartially,  reasonably  and  without  prejudice 
upon  the  facts  within  his  knowledge,  to  believe  the  person 
accused  is  guilty.  Ames  v.  Snyder,  69  111.  376;  Shaul  v. 
Brown,  28  Iowa,  37;  4  Wait's  Actions  and  Defenses,  343. 

A  voluntary  discontinuance  is  prima  facie  evidence  of  a 
want  of  probable  cause.  Nicholson  v.  Coyhill,  4  Bar.  and  C. 
21;  Burhans  v.  Sandford,  19  Wend.  417,  109  Mass.  158. 

While  malice  is  not  a  legal  presumption  from  want  of  prob- 
able cause,  the  jury  may  from  it  infer  malice,  not  as  a  mat- 
ter of  law,  but  as  a  conclusion  of  fact.  Boy  v.  Goings,  112 
111.  663,  and  cases  therein  cited. 

Evidence  that  the  criminal  prosecution  was  an  attempt  to 
force  a  settlement  of  a  private  claim,  is  evidence  of  a  want  of 
probable  cause,  and  of  malicious  intent.  Slomer  v.  People, 
25  111.  58;  12  Kans.  109-112. 
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And  malice  is  made  out  by  showing  that  the  proceeding 
was  instituted  to  compel  the  surrender  of  property.  Coolej 
on  Tort8,  185,  189,  190. 

Malice  is  made  out  by  showing  that  tlie  proceeding  was 
instituted  from  any  improper  motive.  Oooley  on  Torts,  185; 
Harpham  v.  Whitney,  77  111.  32.  Whether  malice  is  proved  or 
not  is  a  question  for  the  jury.  Harpham  v.  Whitney,  77  III. 
82;   2  Greenleaf  on  Ev.,  Sec.  453;  1   Billiard  on  Torts,  514. 

The  attorney  for  appellants  admits  that  it  is  a  well  estab- 
lished principle  of  law  that  the  advice  of  a  justice  of  the 
peace  is  no  defense  to  an  action  for  malicious  prosecution, 
but  requests  this  court  to  say  that  the  advice  of  a  justice  of 
the  peace  should  be  allowed  by  the  courts  to  be  set  up  as  a 
defense. 

In  actions  for  malicious  prosecutions  it  has  been  held  to 
be  competent  for  the  defendant  to  prove,  in  order  to  estab- 
lish the  fact  of  probable  cause,  that  in  prosecuting  the  plaint- 
iff on  a  criminal  charge,  he  acted  on  the  advice  of  a  regularly 
licensed  attorney,  reputable  in  character,  and  considered  com- 
petent to  give  legal  advice  on  ail  matters  of  law.  Cooley  on 
Torts,  183. 

Advice  of  a  state's  attorney  is  not  even  sufficient,  the  court 
saying  in  Boy  y.  Goings,  112  111.  665 : 

'^  We  are  not  prepared  to  hold  that  the  mere  fact  that  an 
attorney,  holding  a  commission  as  state's  attorney,  must  be 
held  to  be  an  attorney  in  good  standing  for  skill,  prudence 
and  fairness."  And  in  that  ca^&e  the  court  refers  to  the  case 
of  Murphy  v.  Larson,  77  111.  172,  in  which  the  court  uses  this 
language : 

^^  There  is  no  reason  for  enlarging  the  rule.  It  would  be  a 
dangerous  practice,  not  justified  by  any  public  exigency,  to 
permit  a  party  to  say,  in  justification  for  commencing  a 
criminal  prosecution  that  might  injure  or  destroy  the  reputa- 
tion of  the  party  accused,  that  he  acted  upon  the  advice  of  a 
person  not  a  lawyer,  however  honestly  the  advice  may  have 
been  given  and  received." 

That  the  advice  of  a  justice  of  the  peace  is  no  protection, 
see  Williams  v.  Yanmeter,  8  Mo.  339;  Cooley  on  Torts,  184; 
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Burgett  V.  Biirgett,  43  Ind.  79;  Olmstead  v.  Partridge,  16 
Gray,  383. 

^*  He  may  take  such  adviqe  in  aid  of  his  own  jndgment  but 
can  not  afford  him  any  protection."  Murphy  v.  Larson,  77 
111.  172;  Cooley  on  Torts,  184. 

Garnett,  p.  J.  This  was  an  action  for  malicions  prosecu- 
tion, jndgment  being  given  in  the  Circuit  Oonrt  for  the 
plaintiff,  and  the  defendants  appeal. 

The  court  instructed  the  jury  that  if  they  believed  from 
the  evidence  the  defendants,  or  any  of  them,  were  guilty  of 
the  arrest  and  prosecution,  and  that  such  arrest  was  malicious 
and  without  probable  cause,  then  vindictive  damages  might  be 
given.  There  are  two  fatal  errors  in  this  instruction.  No 
principle  of  law  warrants  a  recovery  against  three  defendants 
if  only  one  is  found  guilty  from  the  evidence.  Blackman  v. 
filom,  opinion  filed  in  this  court  April  3,  1889. 

The  instruction  tells  the  jury  that  the  defendants  may  be 
found  iciiilty  if  the  arrest  was  made  maliciously  and  without 
probable  cause.  Suppose,  however,  the  prosecution  did  not 
terminate  in  acquittal  ?  The  jury  was  not  informed  that  an 
acquittal  was  one  of  the  conditions  of  recovery  by  plaintiff. 
There  was  a  strong  tendency  in  the  evidence  to  prove  that  the 
prosecution  came  to  an  end  through  a  compromise  between 
the  parties.  If  that  was  the  manner  in  which  the  matter  was 
disposed  of  there  can  be  no  recovery,  as  a-  compromise  is  not 
equivalent  to  acquittal.  Emery  v.  Ginnan,  24  111.  App.  65; 
Fadner  v.  Filer,  opinion  filed  in  this  court  December  7,  1888. 

The  errors  in  this  instruction  are  not  cured  by  anything 
appearing  elsewhere  in  the  record.  We  think  the  Circuit 
Court  committed  no  error  in  allowing  the  restoration  of  a 
part  of  the  bill  of  exceptions  showing  that  all  of  the  evidence 
was  embraced  therein.  The  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  mid  remanded. 
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Thomas  B.  Boyd 

V. 

John  Dullaghan. 

Agency— Beat  Property — Exchange  cf*  for  Personalty — Recorery  of 
Com  tniseion — Eri  deuce* 

One  who  attempts  to  act  as  the  agent  of  both  parties  to  a  transaction 
without  dificiosing  that  fact  to  his  principals,  is  precluded  from  recovering 
compensation  for  his  services. 

[Opinion  filed  Jane  14, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  Countj;  the  Hon. 
Kollin  S.  Williamson,  Judge,  presiding. 

MessinB.  CcTNNiNOHAM  &  Ejsilt,  for  appellant. 

Mr.  M.  P.  Beady,  for  appellee. 

« 

MoRAN,  J.  Appellant  brought  this  action  to  recover  com- 
missions for  services  as  a  real  estate  broker,  rendered  to 
appellee  in  and  about  the  exchange  of  certain  hotel  and  opera 
house  property  which  was  owned  by  appellee  and  situated  at 
Portage,  Wisconsin. 

Appellee  placed  the  property  in  the  hands  of  appellant  to 
be  sold  or  exchanged,  in  the  latter  part  of  1885,  and  appellant 
proceeded  to  advertise  the  property.  In  January,  1886,  one 
O'Brien,  who  was  in  business  at  Chicago,  placed  in  appellant's 
hands  a  stock  of  goods  to  be  sold.  Appellee  arranged  to 
pay  appellant  live  per  cent,  commission  if  he  sold  or 
exchanged  his  property,  and  O'Brien  agreed  to  pay  a  like 
commission  for  a  sale  of  his  stock  of  goods.  Shortly  after 
O'Brien  placed  his  stock  with  appellant  to  sell,  appellant 
invited  appellee  to  come  to  Chicago,  and  when  he  came  in 
response  to  the  request,  took  him  to  O'Brien's  store  and  intro- 
duced him  to  O'Brien  and  set  them  in  negotiation  for  the 
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exchange  of  their  respective  properties.  O'Brien  accom- 
panied appellee  to  Portage  to  examine  the  property,  and  a 
contract  was  finally  made  between  them  for  an  exchange 
which,  however,  O'Brien  refused  to  carry  out,  and  the  negoti- 
ations between  them  ceased. 

In  January,  1887,  without  the  knowledge  of  appellant, 
O'Brien  and  appellee  came  together  again  and  made  a  differ- 
ent contract,  by  which  appellee  exchanged  his  said  property 
and  some  other  for  the  stock  of  goods  in  O'Brien's  store.  The 
case  was  disposed  of  in  the  Circuit  Court  by  the  court  strik- 
ing out  appellant's  evidence,  and  instructing  the  jury  to  find 
for  appellee.  The  action  of  the  court  must  be  sustained. 
There  is  no  evidence  that  appellee  had  any  knowledge  that  ap- 
pellant was  acting  as  the  agent  of  O'Brien  until  after  the  ti*ans- 
action  between  O'Brien  and  appellee  had  been  fully  closed. 
One  who  attempts  to  act  as  the  agent  of  both  parties  to  a 
transaction  without  disclosing  that  fact  to  his  principals,  is  pre- 
cluded from  recovering  compensation  for  his  services. 

In  Mecham  on  Agency,  Sec.  972,  it  is  said:  "  To  be  secretly 
in  service  of  the  opposing  party,  while  ostensibly  acting  for 
his  principal  only,  is  a  fraud  upon  the  latter,  and  a  breach  of 
public  morals  which  the  law  will  not  tolerate.  If,  therefore, 
each  of  the  parties  to  a  transaction  was  entirely  ignorant  of 
the  broker's  relations  to  the  other,  such  double  service  on  the. 
part  of  the  broker  will  defeat  his  right  to  recover  commissions 
from  either  of  them.  If  one  of  the  parties  only  was  ignorant 
he  will  certainly  be  absolved  from  the  duty  to  pay  commis- 
Bion." 

The  cases  cited  by  the  author,  some  of  which  are  referred 
to  in  the  brief  of  appellee's  counsel,  fully  support  the  doc- 
trine of  the  text.  See  also  Eronenbergcr  v.  Fricke,  22  111. 
App.  550,  where  the  rule  was  applied  by  this  court. 

As  one  good  ground  is  sufficient  for  the  affirmance  to  rest 
on,  it  is  unnecessary  to  discuss  other  questions  argued  by 
counsel  in  the  briefs. 

Judgment  affirmed. 
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iMJSSj 


Abraham  Espen 

V. 

Louis  H.  Roberts  et  al. 

Negligence — Co-tenanta — Damage  by  Water — Instruetiona. 

An  iostraction,  thoufirb  correctly  stating  a  proposition  of  law,  should  not 
be  given »  in  the  abeonoe  of  evidence  upon  which  it  can  be  based. 

[Opinion  filed  June  14,  1889.] 

Appeal  from  the  Circnit  Court  of  Cook  Countj;  the  Hon. 
RiCHASD  S.  TuTHiLL,  Judgo,  presiding. 

Mr.  IsRABL  CowEN,  for  appellant. 

We  assert  that  there  is  not  a  scintilla  of  evidence  showinfZf, 
or  tending  to  show,  that  the  plaintiff  or  any  of  his  employes 
caused  the  damage  complained  of,  and  none  will  be  claimed 
to  exist. 

Under  the  rules  thus  far  laid  down  by  the  Supreme  Court, 
and  this  court,  the  giving  of  an  instruction  predicated  on  evi- 
dence not  in  the  record,  is  such  an  error  as  will  reverse. 
Village  of  Evanston  v.  Lynch,  1  111.  App.  63;  Pease  v.  Cat- 
lins,  III.  App.  88;  Hunting  v.  Baldwin,  6  111.  App.  647;  Irwin, 
Adm'r,  v.  Atkins  et  al.,  8  111.  App.  221;  Moon  v.  Jennings,  8 
III.  App.  168;  Covert  v.  Nolan,  10  III.  App.  629;  Champion 
Co.  V.  Bradley,  Id.  328;  Hubner  v.  Feige,  90  111.  208;  C,  B. 
&  Q.  R  Co.  V.  Harwood,  Adm'x,  90  111.  42.5;  The  Chicago  West 
Division  R.  Co.  v.  Mills,  91  111.  39;  Heir  v.  People,  102 
111.  540. 

Mr.  F.  C.  Hale,  for  appellees. 

Gaby,  J.  The  appellant  occupied  a  part  of  the  second  floor 
of  a  store.  The  appellees  occupied  ^the  whole  of  the  fourth 
floor.  On  this  floor  the  appellees  had  a  tank  to  which  a  pipe 
from  the  city  water  supply  led.  There  was  a  stop-cock  in  the 
pipe  on  the  appellees'  floor,  but  it  was  left  open.  On  the 
morning  of  May  6,  1887,  it  was  discovered  that  during  the 
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preceding  night  this  tank  had  filled  and  overflowed,  and  dam- 
age been  done  to  the  appellant's  goods,  for  which  he  brought 
this  action.  There  is  no  evidence  connecting  the  appellant, 
by  the  remotest  allusion,  with  the  management  of  this  water 
supply. 

The  first  instruction  on  behalf  of  the  appellees  is:  "If  the 
jury  believe  from  the  evidence  that  the  damages  suEtained  by 
the  plaintiff  were  caused  by  the  negligence  of  the  plaintiff  or 
by  the  negligence  of  any  employe  of  the  plaintiff,  the  jury 
must  find  for  the  defendants." 

I  wish  to  disavow  in  the  strongest  terms  any  suspicion  that 
the  judge  of  the  Circuit  Court  ever  thought  of  the  sinister 
effect  this  instruction  might  have  upon  the  jury.  As  a  propo- 
sition of  law  it  is  correct,  but  there  is  not  a  scintilla  of  evi- 
dence to  base  it  upon.  "With  no  other  knowledge  of  these 
parties  tlian  such  as  may  be  inferred  from  their  names,  it  is 
reasonably  certain  that  the  appellant  is  a  Jew,  and  the  appellees 
are  not.  A  jury  so  predisposed,  might  have  taken  this  in- 
struction as  a  justification  for  the  verdict  against  the  appellant, 
because  of,  and  only  because  of,  his  race.  There  is,  therefore^ 
in  this  case  more  than  common  reason  for  holding  that  an  in- ' 
stniction,  referring  to  the  evidence,  when  tliere  is  none,  as 
the  basis  for  the  action  of  the  jury,  is  erroneous.  The  cases 
on  that  point  are  very  numerous,  and  readily  found  in  the 
digests. 

The  Judgment  must  be  reversed  and  the  cause  remanded. 

JSeversed  and  rernanded. 


Newton  P.  Holden 

V. 

Edgar  Terhune  et  al. 


Mortgages— 'Foreclosure — Payment  in  Part^Reeidue^Deeree. 

Upon  a  bill  to  foreclose  a  mortgage  this  court  declines  to  interfere  with 
the  finding  of  the  trial  court,  that  the  son  of  the  mortgagee  had  received 
payment  in  part  on  account  of  the  same,  and  that  he  was  authorized  so 
to  do. 
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Appkal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Egbsbt  Jahiesok,  Judge,  presiding. 

Mr.  F.  C.  Caldwell,  for  appellant 

Mr.  Edoab  Tbrhune,  pro  se. 

Gary,  J.  This  is  a  bill  to  foreclose  a  mortgage  for  $500, 
borrowed  by  the  appellee  above  named  from  the  appellant, 
April  17,  18^2,  for  the  term  of  three  years,  for  which  a  note 
secured  by  the  mortgage,  was  given.  The  mortgagor  and  a 
son  of  the  appellant  were  partnei-s  as  practicing  lawyers. 
Upon  the  preponderance  of  the  evidence  the  Superior  Court 
found  that,  April  3,  1884,  the  mortgagor  paid  to  the  appel- 
lant $300  on  account  of  the  note  and  mortgage.  This  money, 
if  paid,  was  not  in  fact  paid  by  the  mortgagor  into  the  hands 
of  the  appellant,  but  into  those  of  his  son.  The  brief  on  the 
part  of  the  appellant  concedes,  '*  On  the  part  of  the  appellant, 
we  can  not,  in  the  face  of  the  evidence,  deny  the  bare  fact  that 
some  money  passed  between  Terhune  and  his  partner  at  the 
time  specified,"  but  insists  that  such  payment,  if  made,  was 
without  authority  from  the  appellant 

The  son  of  the  appellant,  partner  of  the  mortgagor,  died 
December  1,  1884.  In  June,  1885,  at  an  interview  between 
the  parties,  according  to  the  only  testimony  upon  the  subject, 
when  the  mortgagor  claimed  that  he  had  paid  this  $300,  the 
appellant  said  that  if  he  had  paid  it  it  was  all  right,  but  he 
did  not  believe  that  it  had  been  paid,  and  called  for  a  receipt 

As  corroborative  of  other  evidence,  perhaps  not  sufficient 
in  itself,  on  the  part  of  the  appellees,  of  the  authority  of  the 
son  to  receive  the  money,  this  declaration  of  the  appellant, 
the  fact  of  payment  being  proved,  justified  the  finding  of  the 
court  that  the  son  had  authority  from  the  appellant  to 
receive  it.  • 

The  questions  in  the  case  all  relate  only  to  the  credibility 
of  witnesses  and  the  preponderance  of  evidence.  The  decree 
for  the  unpaid  residue  of  the  debt  only,  is  afiirmed. 

Decree  affirmed. 
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Chicago  &  Eastern  Illinois  Railroad  Company 

V. 

Mary  E.  Hines,  Administratrix. 

Master  and  Sertant — Railroad  Watchman — Personal  Injuries — Practice 
— Evidence — Instructions — Arrest  of  Judgment. 

1.  The  refn<(al  of  an  instruction  can  not  be  complained  of  where  a 
special  findinsr  of  the  jury  specifically  denies  the  hypothesis  thereof. 

2.  A  willful  neglect  of  means  to  save  the  lives  and  limbs  of  servants 
performing  dangerous  service,  from  needless  peril,  constitutes  gross  neg- 
ligence. 

3.  In  an  action  for  the  recovery  of  damages  for  the  death  of  a  railroad 
employe  through  the  alleged  negligence  of  the  company,  this  court  hold$*, 
upon  the  allegation  that  the  declaration  is  insufficient  in  not  alleging  knowl- 
edge by  the  defendant,  and  want  of  knowledge  by  the  deceased,  of  the  de- 
fects nampd.  as  to  the  first  objection,  that  the  faults,  it  any,  touching  the 
language  of  the  declaration,  were  faults  in  construction,  and  that  no  such 
averment  was  nece^ary;  and  as  to  the  second  objection,  that  the  want  of  an 
averment  of  such  lack  of  knowledge  can  not  be  complained  of. 

4.  In  the  case  presented,  this  court  declines  to  interfere  with  a  verdict 
for  S5,0C0,  in  behalf  of  the  plaintiff. 

[OpinioD  filed  June  14, 1889.] 

Appeal  from  the  Circnit  Court  of  Cook  Connty;  the  Hon. 
F&AKK  Baker,  Jadge,  presiding. 

Mr.  W.  H.  Lyfokd,  for  appellant.   « 

Mr.  William  H.  Babnuh,  for  appellee. 

Gaby,  J.  This  is  an  action  under  the  statute  by  the  appel- 
lee,  for  the  death  of  her  husband,  John  Hines,  by  the  alleged 
negligence  of  the  appellants.  He  was  a  night  switchman 
employed  by  them,  and  was  killed  about  ten  o'clock  on  the 
night  of  May  6,  1887.  There  was  a  demurrer  to  the  declara- 
tion, which  the  records  show  was  overruled  on  motion  of  the 
appellee.     They  afterward  moved  in  arrest  of  judgment,  and 
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now  allege  ae  error  that  the  declaration  is  in:^afficient  in  not 
alleging  knowledge  by  the  appellants,  and  want  of  knowledge 
by  the  deceased,  of  the  defects  which  are  alleged  to  have  been 
the  cause  of  the  accident  resulting  in  his  death. 

It  is  ])eld  in  this  State,  contrary  to  the  rule  laid  down  in 
Tidd's  Pr.,  740,  918,  that  if  a  declaration  is  so  totally  defect- 
ive as  not  to  support  the  judgment,  that  it  may  be  availed  of 
by  a  motion  in  arrest,  even  after  a  demurrer  tiicroto  has  been 
overruled,  and  the  defendant  has  pleaded  over.  Steams  v. 
Cope,  109  111.  340.  This  case  overrules,  without  alluding  to, 
the  prior  cases  of  DeWolf  v.  McGinnis,  106  111.  553;  Qnincy 
Coal  Co.  V.  Hood,  77  111.  68,  and  Am.  Ex.  Co.  v.  Pinckney, 
29  HI.  392. 

But  the  rule  of  practice  based  upon  the  stickling  of  the 
court  for  its  own  dignity  (see  Tidd  as  cited)  never  applied  to 
an  apfiellate  court,  which,  on  a  writ  of  error,  would  always 
examine  as  to  the  sufficiency  of  the  declaration,  as  an  original 
question.  2  Tidd's  Pr.,  1 169;  Kipp  v.  Lichtenstein,  79  111.  368, 
and  cases  there  cited;  Chicago  v.  Turner,  80  111.  419,  where 
there  had  been  in  fact  a  demurrer  to  the  declaration  overruled, 
though  the  report  does  not  show  it. 

If,  therefore,  the  declaration  was  fatally  defective,  and  not 
aided  by  the  verdict,  the  judgment  would  have  to  be  reversed. 
Now,  as  to  a  lack  of  an  averment  of  knowledge  by  the  appel- 
lants, although  the  language  of  the  declaration  is  that  they 
^^  permitted  the  ties  of  its  said  railroad  track  to  be  and  remain 
above  the  surface  of  the  ground  and  the  space  between  the 
said  ties  were  not  fille^  in,"  in  the  first  count,  and  *^  permitted 
a  wide  space  to  exist  between  the  ties  of  said  track  and  the 
switch  bar  "  in  the  second,  it  is  apparent  that  if  these  were 
faults,  they  were  faults  in  construction,  and  the  case  of  C. 
&  N.  W.  R  K.  Co.  V.  Sweet,  45  111.  197,  is  in  point  that  no 
such  averment  in  siich  case  is  necessary. 

As  to  the  lack  of  averment  of  want  of  knowledge  by  tlio 
deceased,  though  some  American  cases  can  be  found  that  sup- 
port the  objection,  the  course  of  pleading  as  shown  by  the 
English  cases,  is  against  it. 

In  the  English  cases  the  question  has  been  elaborately  die- 
cussed  and  considered,  while  the  American  cases  show   but 
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little  attention  to  it.  Brizzell  v.  Laeonia  Mfg.  Co.,  48  Maine, 
113;  M.  R  &  L.  E.  R  R  Co.  v.  Barber,  5  Ohio  St.  541; 
Watling  V.  Oastler,  23  L.  T.  R815;  Mellors  v.  Shaw,  1  B.&  S. 
101  E.  C.  L.  437,  and  cases  there  cited.  2  Thomp.  Neg.,  1050 
et  9€q. 

The  question  is  analogous  to  the  one  frequently  made  upon 
the  averment  of  due  care  by  the  plaintitf,  in  an  action  for 
negligence  by  the  defendant  While,  as  a  general  rule,  the 
proof  must  show  sucli  care,  the  declaration  need  not  aver  it. 
W.,  St  L.  &  P.  Ry.  Co.  V.  Shacklet,  105  111.  364;  C.  &  N. 
E.  ^y.  Co.  V.  Cass,  73  111.  394.  In  Bass  v.  C.  B.  &  Q.  R  R 
Co.,  28  111.  9,  where  a  demurrer  had  been  sustained  below  to  a 
declaration  that  did  not  contain  such  averment,  and  its 
absence  tvas  urged  as  a  ground  for  the  judgment,  the  same 
judge  who  had  said  in  Hazzard  v.  C.  B.  &  Q.  R  R  Co.,  26 
III.  373,  that  the  declaration  there,  was  bad  for  such  a  lack, 
reversed  the  judgment  without  alluding  to  what  he  had  said 
before,  or  even  to  the  point  at  all.  It  is  true  that  the  case  of 
Bass  did  not  call  for  any  decision  on  that  question  as  to 
instructions. 

Plaintiff's  instructions  given : 

1.  The  court  instructs  the  jury  as  a  matter  of  law  that  the 
defendant  company  was  bound  to  use  all  reasonable  care  and 
diligence  to  furnish  the  servants  engaged  in  switching  its  cars 
with  safe  road-bed  and  machinery  at  its  switches,  and  it  is  for 
the  jury  to  determine  from  the  evidence  whether  said  duty 
was  performed  by  said  company,  or  whether  it  was  negligent, 
and  if  so,  how  negligent  it  was  in  the  performance  of  that 
duty.     {Given,) 

2.  Even  if  the  jury  believe  from  the  evidence  that  the 
deceased,  John  Hines,  was  guilty  of  some  negligence  at  the 
time  he  was  killed,  still  if  the  jury  further  believe  from  the 
evidence  that  he  was  using  ordinary  care  under  the  circum- 
stances, and  that  defendant  company  was  guilty  of  negligence 
as  charged  in  the  declaration,  and  that  the  negligence  of  said 
Hines  was  slight  in  comparison  with  such  negligence  of  the 
defendant,  and  that  the  defendant's  negligence  was  gross  in 
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comparison,  and  that  John  Hines  was  killed  through  and  by 
reason  of  such  groBB  negh'gence  on  the  part  of  the  defendant 
(if  the  jury  find  that  it  was  guilty  of  gross  negligence),  then 
the  plaintiff  is  entitled  to  your  verdict.     {Given.) 
Defendant's  instructions  given: 

1.  The  only  ground  on  which  the  plaintiff  bases  her 
claim  for  recovery  in  this  case  is,  the  defendant's  faihire  to  fill 
in  the  space  between  the  ties  and  wider  the  switch-bars,  was 
negligence.  If  she  has  failed  to  prove  this,  and  if,  on  the 
contrary,  the  evidence  shows  that  it  would  have  been  imprac- 
ticable to  fill  in  those  spaces,  that  it  would  have  seriously 
interfered  with  the  operation  of  the  track  in  question,  and 
that  in  the  management  and  operation  of  railroad's  it  is 
reasonably  proper  or  necessary  to  leave  spaces  between  the  ties 
at  such  places,  substantially  the  same  as  in  tJie  defendant's 
track  in  question,  then  your  verdict  must  be  for  the  defend- 
ant.    (Given.) 

2.  Even  if  the  defendant  permitted  its  track  to  be  in 
defective  condition,  as  alleged  in  the  declaration,  if  these 
defects  were  known  to  the  deceased,  and  he  still  continued  to 
work  there  without  objection,  and  without  any  promise  that 
the  track  would  bo  made  safer,  the  plaintiff  can  not  recover  in 
this  case.  It  is  the  privilege  of  an  employe,  when  he  knows 
that  his  work  is  dangerous,  either  to  quit  or  require  that  the 
work  be  made  safe.  If  he  does  not  quit  and  docs  not  object 
to  the  danger  he  assumes  the  risk  of  injury  from  the  danger- 
ous work,  and  he  must  bear  the  consequences.  His  representa- 
tives can  not  complain  against  the  employer  in  such  a  ease. 
(Given,) 

3.  The  jury  are  instructed  that  the  defendant  was  not 
bound  to  furnish  an  absolutely  safe  track  for  its  employes  to 
work  on.  If  the  track  in  question  was  reasonably  safe  and  in 
as  good  condition  as  ordinarily  prudent  railroad  companies 
kept  their  switch-yard  tracks  at  such  places,  then  the  plaintiff 
can  not  recover  and  your  verdict  must  be  for  the  defendant- 
(Given.) 

4.  If  you  find  from  the  evidence  that  the  track  in  question 
was  in  the  same  condition  in  which  it  had  been  during  all  the 
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time  that  the  plaintiff's  hasband  had  been  working  there, 
that  he  knew  the  condition  of  the  track  in  question  all  the 
time,  and  made  no  objection  to  working  on  it,  bnt  voluntarily 
continued  to  work  for  several  weeks  and  up  to  the  time  he 
was  killed,  without  any  promise  from  the  defendant  that  the 
track  would  be  changed,  then  the  law  presumes  that  the 
plaintiff's  husband  assumed  the  risk  of  injury  by  reason  of 
the  condition  of  the  track,  and  the  plaintiff  can  not  recover 
fur  such  injury.     {Given.) 

Defendant's  instruction  refused : 

5.  If  the  plaintiff's  husband  knew  the  condition  of  the 
track  where  the  accident  occurred,  or  by  the  exercise  of 
ordinary  care  could  have  known  its  condition,  then  the 
plaintiff  can  not  recover  in  this  actiiJn.      {Refttsed.) 

The  appellants  object  to  the  first  of  the  foregoing  instruc- 
tions, that  it  does  not  confine  the  jury  to  the  consideration  of 
the  special  defects  which  are  alleged  in  the  declaration.  It 
is  to  be  observed  that  this  instruction  does  not  profess  to  tell 
the  jury  upon  what  grounds  the  appellee  might  recover. 
The  evidence  of  any  other  defects  than  such  as  were  alleged 
in  the  declaration  was  very  slight,  and  seem  to  have  at- 
tracted no  attention  from  anybody  during  the  trial,  and  the  first 
instruction  for  the  appellants  definitely  stated  the  grounds  of 
the  action  and  confined  the  attention  of  the  jury  to  them.  To 
the  second  it  is  objected  that  there  was  no  evidence  of  gross 
negligence  by  the  appellants.  The  consideration  of  this 
objection  requires  some  review  of  the  evidence,  but  before 
proceeding  to  that  it  is  convenient  to  say  that  the  appellants' 
refused  instruction  is  wrong,  by  using  the  word  "could"  in- 
stead of  "  would,"  and  besides,  in  answer  to  a  special  question, 
the  jury  have  specifically  denied  the  hypothesis  of  that  in- 
struction, 80  that  the  refusal  of  it  could  have  done  no  harm. 

The  deceased  worked  for  the  appellants  as  a  night  switch- 
man; in  so  doing  he  carried  a  lantern;  while  his  hours  of 
labor  included  some  daylight,  which  was  beconring  longer 
as  the  spring  advanced,  yet  it  did  not  appear  that  he  had  ever 
seen  the  place  of  the  accident  by  daylight;  he  had  been  in 
that  employment  about  six  weeks,  and  the  evidence  tended 
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to  show  that  he  was  a  carefal  man;  and  that  his  death  came 
by  stumbh'ng  upon  the  track  while  about  to  couple  a  moving 
car  to  a  still  one,  so  that  he  fell  and  the  car  ran  over  him. 
He  had  been  in  similar  employment  upon  other  roads  for 
nine  years,  and  one  of  the  complaints  of  the  appellants,  but 
which  the  record  does  not  quite  sustain,  is,  that  they  were 
not  permitted  to  show  how,  in  general,  other  roads  construct 
their  tracks  at  switclies.  In  fact,  the  witness  whom  they  were 
not  permitted  to  examine  on  that  subject,  on  cross-examina- 
tion was  recalled  by  them  and  fully  examined  upon  it.  The 
other  instance  cited  by  them  would  require  considerable 
space  to  make  clear,  as  could  easily  be  done.  The  whole  case 
comes  to  this:  Is  the  evidence  of  such  a  character  that  the 
court  should  not  permit  the  verdict  of  the  jury  to  stand? 

"Where  this  switch  was  the  space  between  the  ties  of  the 
track  was  not  filled  up  with  ballast  The  rails  of  the  switch 
were  held  at  the  right  distance  from  each  other  by  iron  rods 
clamped  to  the  rails,  and  space  must  be  left  for  those  rods  to 
move  in,  without  rubbing  the  surface  below  them.  The  rods 
and  the  ties  are  substantially  on  the  same  level.  At  some 
switches  the  space  between  the  ties  is  tilled  as  much  as  may 
be  without  obstructing  the  movement  of  the  rods.  At  this 
there  might  have  been  three  or  four  inches  more  filling 
without  that  effect.  With  such  filling  it  is  and  was  well 
known  to  be  safer  to  work  upon,  especially  in  the  night. 
The  business  is  one  of  danger  at  the  host. 

It  is  not  denied  that  the  first  instruction  on  the  part  of  the 
appellee  states  the  law  as  to  the  duty  of  the  appellants. 
The  switch  was  intentionally  constructed  as  it  was.  It  is 
not  an  abuse  of  language  to  call  a  wilful  neglect  of  means  to 
save  the  limbs  and  lives  of  the  men  who  perform  this 
dangerous  service  from  needless  peril,  gross  negligence. 
Observation  and  experience  teach  that  legal  coercion  is  nec- 
*e8sary  to  induce  large  employers  of  labor  to  do  what  is  really 
practicable,  to  lessen  the  dangers  which  attend  the  services. 

The  legislation  in  England  and  America  as  to  mines  and 
machinery,  municipal  ordinances  as  to  elevators,  fire  escapes, 
stairways  and  much  else  that  mfght  be  referred  to,  all  spring 
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ont  of  the  necessity  of  compelling  precautions  for  the  safety 
of  persons  in  subordinate  positions,  that  would  not  otherwise 
be  adopted.  And  the  verdicts  of  juries,  often  going  too  far, 
are  in  line  with  such  municipal  and  State  legislation.  If  this 
view  Ib  correct  there  was  no  error  in  submitting  to  the  jury 
the  question  of  gross  negligence  by  the  appellant.  Whether 
the  deceased  had  any  previous  knowledge  of  the  manner  in 
which  the  switch  was  constructed,  whether  his  death  was 
occasioned  by  it,  whether  he  was  exercising  due  care  for  his 
own  safety,  were  all  questions  of  fact.  The  jury  is  the  tri- 
bunal intrusted  by  the  law  with  the  determination  of  them; 
and  even  nnder  a  system  which  still  leaves  upon  the  court 
the  duty,  and  therefore  the  responsibility,  of  aiding  the  jury 
in  reaching  a  right  conclusion  upon  the  facts  in  a  case  like 
this,  that  determination  would  be  final.  Mellors  v.  Shaw, 
supra. 

There  is  no  error  in  the  record  and  the  judgment  is  affii-med. 

Judgment  affirmed. 
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Inadequate  Consideration— Receipt  in  Full—Fraud.  I  ^  gj 

78    805 

1.  A  garnishment  proceeding  can  only  reach  the  debt  which  the  judg- 
ment debtor  could  recover  by  action  at  law. 

2.  Proceedings  of  this  character  will  not  lie  on  the  part  of  the  cred- 
itors of  a  corporation  to  recover  the  unpaid  balance  on  shares  of  stock 
where  the  amount  received  as  payment  in  full  was  much  less  than  the  face 
value  thereof,  until  after  the  agreement  to  that  end  shall  have  been  set 
aside  1^  bill  in  equity. 

[Opinion  filed  June  14, 1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  EoLLiN  S.  Williamson,  Judge,  presiding. 

Mr.  Charles  E.  Townb,  for  appellant. 
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Mr.  Frederic  Ullbcakk,  for  appellees,  Richardson,  Yeb- 
xneyer  and  Tracy. 

The  Sangamon  Coal  Mining  Company,  having  accepted  the 
property  in  fall  payment  of  the  sabscriptions  to  its  capital 
stock,  has  no  ri^ht  of  action  against  the  snbscribers  on  their 
subscriptions,  and  the  garnisheeing  creditors  have  no  other  or 
greater  rights  than  the  judgment  debtor.  This  general  posi- 
tion was  held  in  Crownover  v.  Bamburg,  2  111.  App.  162 ; 
Netter  v.  Board  of  Trade,  12  111.  App.  607;  Webster  v. 
Steele,  75  111.  544 ;  Eichardson  v.  Lester,  83  111.  55. 

Tills  proceeding  is,  in  form  as  well  as  in  legal  effect,  an 
action  by  the  Sangamon  Coal  Mining  Company  for  the  nse 
of  the  judgment  creditors  against  the  garnishees,  and  on  the 
principle  laid  down  in  the  authorities  above  cited  can  not  be 
maintained.  *'The  principle  is  that  process  of  garnishment, 
being  a  legal  proceeding,  given  by  statute,  only  entitles  a 
party  to  recover  such  indebtedness  as  could  be  recovered  by 
an  action  of  debt  or  indebitatus  assumpsit^  in  the  name  of  the 
attachment  or  judgment  debtor  against  the  garnishee."  Web- 
ster V.  Steele,  supra^  at  p.  546. 

The  eighth  section  of  the  act  concerning  corporations  (under 
which  this  proceeding  is  had)  only  authorizes  the  garnishment 
of  "the  balance  unpaid  by  such  stockho]dei*s  upon  the  stock 
owned  by  them,"  and  does  not  in  any  way  militate  against  the 
rule  above  laid  down. 

The  case  of  Osgood  v.  King,  42  Iowa,  478,  cited  by  appel- 
lant's counsel,  arose  under  a  peculiar  statute  of  Iowa,  which 
gave  creditors  a  remedy  against  stockholders  very  similar  to 
that  by  creditor's  bill  in  chancery;  and  the  other  cases  cited 
by  him — ^Union  Mutual  Life  Ins.  Co.  v.  Frear  Stone  Mfg.  Co., 
97  111.  537,  Wenzell  v.  Ailing,  in  this  court,  unreported,  and 
Ogilvie  V.  Ins.  Co.,  22  How.  387 — were  creditors'  suits  where 
the  hoTia  JuJ£8  of  the  payment  of  the  capital  stock  was 
attacked  by  bill  in  chancery;  and  they  are,  therefore,  not  in 
point  in  this  case. 

The  payment  of  their  subscriptions  by  the  subscribers  for 
stock  was  made  in  good  faith,  in  property  at  fair  yalne,  and 
was  a  good  and  valid  payment. 
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The  answers  of  the  garnishees  alleged  that  the  property 
tnrned  over  was  worth  $300,000,  and  that  tlie  payment  was 
made  in  good  faith.  The  answers  were  prima  facie  true; 
the  burden  of  disproving  them  was  on  the  plaintiffs.  Their 
only  testimony  was  that  of  Starne,  who  testified  that  in  his 
judgment  the  tangible  property  was  worth  about  $100,000. 
As  has  ah^eady  been  said  Starne  admitted  that  the  property 
had  been  earning  a  net  income  of  ten  per  cent  on  $300,000, 
and  that  all  parties  acted  in  good  faith  in  turning  over  the 
property,  incUiding  the  good  will  of  the  business,  at  $300,000. 
Tracy  testified  that  in  his  judgment  the  property  was  worth 
fully  $300,000,  sustaining  fully  by  his  evidence  tlie  answers  of 
Dresser  and  himself  as  to  value. 

The  plaintiff,  therefore,  failed  on  the  question  of  fact  The 
trial  court  could  not,  under  the  evidence,  have  done  otherwise 
than  find  against  them  on  that  question. 

Peck  V.  Coalfield  Coal  Co.,  11  111/  App.,  was  a  case  very 
much  like  the  present,  where  the  subscriptions  to  stock  had 
been  paid  in  property,  and  an  attempt  was  made  to  hold  the 
subscribers,  but  the  evidence  showed  that  the  payment  had 
been  made  in  good  faith  and  the  attempt  failed.  The  opin- 
ion is  somewhat  lengthy,  and  we  forbear  quoting  from  it^  but 
commend  its  perusal  to  the  court. 

Among  other  points  the  opinion  lays  considerable  stress  on 
the  fact  that  at  the  time  the  payment  was  made  the  judg- 
ment creditor  had  no  claim  against  the  company  and  was  not 
a  creditor. 

'*  Before  he  gave  it  credit  he  should  have  investigated  its 
affairs,  and  could  have  seen  by  an  examination  of  the  books 
that  appellant  had  fully  paid  for  his  stock,  and  owed  nothing 
for  or  on  account  of  his  subscription." 

The  same  fact  exists  in  this  case.  The  stock  was  paid  up  in 
January,  18S2.  The  indebtedness  to  these  judgment  creditors 
accrued  in  January,  1887,  five  years  afterward. 

Authorities  are  numerous  to  the  effect  that  a  subscription 
to  the  capital  stock  of  a  corporation  may  be  paid  for  in  any 
property  whicli  the  corporation  can  lawfully  purchase.  If 
the  property  is  accepted  as  payment  at  a  valuation  made  in 
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^ood  faith,  tho  corporation  and  its  creditors  are  bound,  even 
though  the  valuation  bo  excessive.  It  is  a  question  of  good 
faith.  2  Morawetz  on  Corporations,  Sec.  825;  Tlioinpson  on 
Liability  of  Stockholders,  Sec.  134;  Phelan  v.  Hazard,  5  Dil- 
lon, 45;  Young  v.  Erie  Iron  Co.,  31  N.  W.  Rep.  814^  Coit  v. 
North  Carolina  Gold  Co.,  14  Fed.  Rep.  12. 

Qabnbtt,  p.  J.  Judgment  having  been  rendered  lu  favor 
of  Charles  W.  Merriam,  Isaac  S.  Collins  and  George  W.  Dex- 
ter against  the  Sangamon  Coal  Mining  Company,  upon  which 
an  execution  was  duly  issued  and  returned  unsatisfied,  this 
proceeding  in  garnishment  unler  Chap.  62  R.  S.,  was  com- 
menced in  the  name  of  the  company  for  the  use  of  the  judg- 
ment creditors,  against  the  appellees.  The  purpose  of  the 
garnishment  is  to  recover  from  appellees  certain  liabilities 
which  are  alleged  to  be  due  from  tiiem  on  shares  of  stock 
which  they  own  in  said  company.  Appellees  do  not  deny 
that  they  are  the  holders  of  the  shares  of  stock,  but  in 
defense  they  set  up  and  prove  that  when  the  stock  was  origi- 
nally subscribed  the  entire  capital  stock  was  subscribed  by  the 
parties  who  paid  therefor,  by  conveying  and  turning  over  to 
the  company  certain  property  and  business  interests,  which 
were  accepted  and  received  by  the  company  in  full  payment 
of  such  subscriptions.  Tlie  value  of  what  was  thus  paid  is 
matter  of  dispute,  and  although  it  was  clearly  of  a  substantial 
character,  for  the  purpose  of  this  c;<8e  it  may  be  admitted 
that  the  evidence  gives  good  reason  to  believe  that  it  was  not 
worth  more  than  one-third  of  the  face  of  the  stock.  The 
inadequate  value  of  the  consideration  given  by  the  stockholders 
is  relied  upon  by  appellant  as  ground  for  holding  garnishees 
on  their  stock  liability.  Can  they  be  so  held  in  this  pro- 
ceeding ?  That  is  the  sole  question  for  decision.  Garnishment 
is  a  proceeding  at  law,  and  only  debts  which  the  judgment 
debtor  could  recover  by  action  at  law  can  be  reached  by  process 
of  garnishment  In  this  respect  the  statute  remains  as  it 
was  when  Webster  v.  Steele,  75  III.  644,  Richardson  v.  Les- 
ter, 83  III.  55,  and  Netter  v.  Board  of  Trade,  12  111.  App.  607, 
were  decided.     Those  cases  hold  the  negative  of  the  proposi- 
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tion  and  are  conclnsive  on  tbe  point.  When  the  company 
received  the  consideration  mentioned  in  fall  payment  for  the 
Btock  it  no  longer  had  any  right  of  action  against  the  stock- 
holders. Their  liability  was  to  the  creditors  of  the  company 
alone,  and  even  the  creditors  could  make  th^i  respond  only 
after  the  discharge  given  by  the  company  was  set  aside  by  bill 
in  equity. 

In  Scovill  V.  Thayer,  105  U.  S.  143,  it  appeared  that  when 
the  shares  of  stock  were  subscribed  for,  the  company  agreed 
with  the  subscribers  to  accept  a  certain  percentage  of  the  face 
value  thereof,  and  that  agreement  was  carried  out,  certificates 
of  full  paid  shares  being  issued.  The  company  becoming 
bankrupt  and  the  assignee  seeking  to  recover  the  amounts 
unpaid  on  the  stock,  the  holders  of  the  shares  set  up  a  defense 
presenting  directly  the  question  now  before  us,  which  tlie 
court  disposed  of  in  these  words :  ^^  The  stock  held  by  the 
defendant  was  evidenced  by  certificates  of  full  paid  shares. 
It  is  conceded  to  have  been  the  contract  between  him  and  tlie 
company  that  he  should  never  be  called  upon  to  pay  any 
further  assessments  upon  it.  The  same  contract  was  made 
with  all  the  other  shareholders  and  the  fact  was  known  to  all. 
As  between  them  and  the  company  this  was  a  perfectly  valid 
agreement.  It  was  not  forbidden  by  the  charter,  or  by  any 
law  or  public  policy,  and  as  between  the  company  and  the 
stockholders  was  just  as  binding  as  if  it  had  been  expressly 
authorized  by  the  charter.  If  the  company,  for  the  purpose 
of  increasing  its  business,  had  called  upon  the  stockholders  to 
pay  up  that  part  of  their  stock  which  had  been  satisfied  by 
discount,  according  to  their  contract,  they  could  have  success- 
fully resisted  such  a  demand.  No  suit  could  have  been  main- 
tained  by  the  comixiny  to  collect  the  unpaid  stock  for  such  a 
purpose.  The  shares  were  issued  as  full  paid,  on  a  fair  under- 
standing, and  that  bound  the  company.  *  *  *  In  this 
case  there  was  no  obligation  resting  on  the  stockholders  to 
pay  at  all  until  some  authorized  demand  in  behalf  of  creditors 
was  made  for  payment  The  defendant  owed  the  creditors 
nothing,  and  he  owed  the  company  nothing  save  such  unpaid 
portions  of  his  stock  as  might  be  necessary  to  satisfy  the 
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claims  of  creditor.  Upon  the  bankruptcy  of  the  company  his 
obligation  was  to  pay  to  the  assignees,  upon  demand,  such  an 
amount  upon  his  unpaid  stock  as  would  be  sufficient,  with  the 
other  assets  of  the  company,  to  pay  its  debts.  He  was  under 
no  obligation  to  i>ay  anything  until  the  nmount  necessary  for 
him  to  pay  was  at  least  approximately  ascertained.  Until 
then  his  obligation  to  pay  did  not  become  complete.  But  not 
only  was  it  necessary  that  the  amount  required  to  satisfy  cred- 
itors should  be  ascertained,  but  that  the  agreement  between 
the  company  and  the  stockholder,  to  the  effect  that  the  latter 
should  not  be  required  to  make  any  further  paymeqts  on  his 
stock,  should  be  set  aside  as  in  fraud  of  creditors.  No  action 
at  law  would  lie  to  recover  the  unpaid  balance  due  on  the  stock 
until  this  was  done."  The  same  rule  was  held  in  Feck  v. 
Coalfield  Coal  Co.,  3  111.  App.  624. 

The  last  case  was  reversed  in  the  Supreme  Court,  but  with- 
out affecting  this  question.  There  is  no  error  in  the  judgment 
and  it  is  affirmed. 

Jvdqraent  affirmed. 


Addie  Bothscuild 

V. 

"  _^  Chables  J.  Bruschke  et  al. 

Negotiable  Instrumenta^Note — Suit  an  PartitB'^Pltading^ Amend' 
went. 

The  filinflr  of  a  new  declaration  in  the  name  of  the  person  to  whom  a 
note  was  indorsed,  together  with  his  suhstitution  an  party  plaintiff  after 
the  institution  of  suit  thereon  in  the  name  of  the  indorser,  will  not  warrant 
a  jadgment  in  behalf  of  the  indorsee. 

[Opinion  filed  June  14,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
John  P.  Ai^toeld,  Judge,  presiding. 
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Messrs.  Fix)wsb,  Kemy  &  Holbtein,  for  appellant 

Mesa's.  Allan  C.  Story  and  Fbed.  W.  Stoky,  for  appellees. 

Gabnett,  p.  J.  Tills  action  of  assnm  psit  in  the  Circuit  Court 
was  brought  originally  in  the  name  of  S.  Kuhn  and  others  as 
plaintiffs,  against  the  appellees.  The  foundation  of  the  suit 
was  a  promissory  note  executed  by  appellees  to  the  order  of 
Addie  Kothschild.  The  note  was  indorsed  and  delivered  by 
her  to  S.  Kuhn  &  Sons,  the  original  plaintiffs,  who  were  the 
legal  and  equitable  owners  and  holders  of  it  when  this  suit  was 
commenced. 

Some  time  after  the  beginning  of  this  suit  S.  Kuhn  &  Sons 
re-transferred  the  note  to  appellant,  and  leave  was  then  given 
in  the  court  below  to  amend  by  substituting  the  name  of 
appellant  as  plaintiff  in  place  of  S.  Kuhn  &  Sons,  and  the 
same  was  done,  a  new  declaration  being  filed  with  her  name 
appearing  therein  as  plaintiff.  The  case  was  tried  by  the 
court  without  a  jury;  finding  and  judgment  for  defendants, 
and  appeal  by  plaintiff.  It  is  a  well  settled  rule  that  the 
plaintiff,  to  recover,  must  be  the  legal  owner  of  the  cause  of 
aciion.  1  Chitty  on  Pleadings,  2;  Chadsey  v.  Lewis,  1  6ilm. 
153;  Kyle  v.  Thompson,  2  Scam.  432;  Loliman  v.  Cass  Co. 
Bank,  87  111.  616;  Sweet  v.  Garwood,  88  III.  407.  At  the 
time  the  suit  was  commenced  Kuhn  &  Sons  were  the  legal 
owners  of  the  note.  The  suit  was  properly  in  their  names. 
It  follows  that  she  could  not  have  maintained  the  action  if  it 
had  been  originally  brought  in  her  name.  Otherwise  she 
and  Kuhti  &  Sons  might  have  maintained  separate  actions  at 
the  same  time  against  the  makers  when  the  legal  and  equitable 
title  to  the  note  was  in  Kuhn  &  Sous  only.  Her  position  is 
not  improved  by  her  acquisition  of  the  title  after  the  suit  was 
commenced.  She  comes  into  the  .case  with  the  same  right 
she  would  have  had  if  the  suit  had  been  commenced  in  her 
name.  C.  &  K  W.  Ry.  Co.  v.  Jenkins,  103  III.  588;  McCall 
V.  Lee,  120  111.  261;  Kenyon  v.  Sutherland,  3  Gilm.  104; 
Bnmap  v.  Cook,  32  111.  168. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Michael  Myers  and  Cornelius  Griffin 

V. 

Anna  Maher. 

Real  Property — Claud — Judgment — Bill  to  Remove — Unrecorded  Deed 
— Re  suiting  Trust — Homestead — Dower — Subrogation. 

Upon  a  bill  filed  to  remove  the  Hen  of  a  jadgment  obtained  against  the 
husbiind  of  petitioner  as  being  a  cloud  upon  her  title  to  certain  real  estate* 
this  court  holds  that  the  petitioner  was  not  in  poa^iession  of  the  premises  in 
question  at  the  time  said  judgment  was  obtained  under  an  unrecorded 
deed,  the  same  having  been  filed  for  record  after  such  lien  attached,  but 
that  she  would  be  entitled,  upon  sale  thereof  under  execution,  or  upon  her 
own  petition,  to  receive  certain  sums  paid  by  her  to  liquidate  mortgages 
thereon,  and  that  her  diiim  therefor  should  properly  take  precedence  of 
liens  accruing  subsequently  to  such  payments. 

[Opioion  filed  June  14,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Ilon- 
Mu£BAY  F.  TuLEY,  Judge,  presiding. 

Messrs.  Young  &  Makbel,  for  appellants. 

In  this  State  a  judgment  creditor  is  protected  under  the 
conveyancing  act  as  a  purchaser,  and  the  lien  of  his  judg- 
nient  attaches  to  whatever  interest  the  record  discloses  to  be 
in  the  judgment  debtor  at  the  entry  of  the  judgment,  as 
against  every  other  claim  of  which  the  creditor  has  no  notice. 
Martin  v.  Dryden,  1  Gilm.  205,  206,  217,  218,  219;  Massey  v. 
Wescott,  40  111.  163;  McFadden  v.  Worthington,  45  III.  366. 

Property  standing  of  record  in  the  name  of  the  husband 
can  not  be  regarded  as  held  in  adverse  possession  by  tlie  wife, 
when  it  is  jointly  occujried  or  used  by  both  husband  and  wife. 
Stanton  v.  Kirsch,  6  Wis.  341;  Slocum  v.  Slocum,  9  111.  App. 
143,  144. 

Therefore  no  claim  can  be  made  in  this  case  that  the  com- 
plainant held  possession  adverse  to  that  of  her  husband,  of 
that  part  of  the  building  occupied  by  both  of  them,  namely, 
of  the  flat  in  which  they  resided. 
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Evidence  to  Btistain  a  resulting  trust  must  be  very  clear,  and 
is  always  received  with  great  caution.  Mahoney  v.  Mahoncj', 
65  111.  407. 

With  so  much  for  preface  we  come  to  the  two  main  ques- 
tions in  the  case.  Was  there  a  resulting  trust  of  the  whole 
property?  And  was  there  such  adverse  possession  by  the  wife 
as  put  the  judgment  creditors  upon  notice  of  her  resulting 
trust?  The  correct  position,  we  claim,  will  bo  found  in  the 
negative  of  both  propositions. 

There  was  no  resulting  trust  of  the  whole  property.  The 
decree  in  this  respect  is  against  the  facts,  even  as  they  appear 
upon  complainant's  own  showing. 

Mr.  Maher  paid  $1,200  for  the  lot  in  1883.  Of  that 
amount,  there  was  furnished  on  behalf  of  complainant,  the 
principal  sum  of  $500,  with  whatever  interest  may  have 
accrued  upon  it  at  the  time  it  was  turned  over.  The  evidence, 
however,  leaves  that  interest  an  unknown  quantity.  Neither 
dates  nor  stipulated  rate  is  furnished,  nor  does  it  appear  that 
any  fixed  amount  was  at  any  time  settled,  or  agreed  upon,  as 
the  amount  to  be  allowed  for  interest  But  passing  that  weak 
point  in  complainant's  case,  and  allowing  tiie  highest  amount 
anywhere  claimed  as  interest,  namely  $200,  and  adding 
that  to  the  principal  of  $500,  we  have  $700,  the  largest 
amount  to  which  complainant  had  any  claim  in  the  hands  of  Mr. 
Maher  at  the  time  when  he  bought  the  lot.  It  is  said  that  he 
paid  for  the  lot  out  of  the  loan  from  Qreenebaum  upon  the 
Seymonr  street  lot,  bnt  that  was  his  own  lot.  The  extent  of 
the  claim  of  Mrs.  Collins  npon  it  was  an  indebtedness  of  (at 
the  outside)  $700.  This  indebtedness  was  transferred  to  com- 
plainant, and  is  the  original  basis,  and  the  only  original  basis, 
of  her  claim  to  be  entitled  to  a  resulting  ti'ust.  She  had  no 
further  interest  in,  or  right  to,  the  Greenebaum  loan.  Besides, 
the  Greenebaum  loan  was  but  $1,000,  whereas  Mr.  Maher  paid 
$1,200  for  the  lot  in  question.  Some  of  his  own  money  was 
therefore  used  to  purchase  it.  Of  the  $1,200  which  was  used 
to  buy  the  lot,  $500  of  it  was  at  the  very  least  the  money  of, 
and  was  furnished  ont  of  his  own  funds  by  Mr.  Maher.  The 
complainant  could  not,  therefore,  in  any  aspect  of .  the  case, 
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have  a  resnlting  trust  in  the  lot,  at  the  time  of  its  parchase, 
to  exceed  a  part;  and  that  part  could  not  have  exceeded  seven- 
twelfths  of  the  whole.  Nor  could  this  aliquot  interest  bo 
afterward  varied  by  her  contributing  more  than  her  quota 
(had  she  so  contributed,  but  when  examined  it  will  appear 
that  she  contributed  less,)  toward  improving  and  preserving 
the  property.  Perry  v.  McHenry,  13  111.  227;  Latham  v. 
Henderson,  47  111.  185. 

There  was  no  such  adverse  possession  by  her  as  put  the 
judgment  creditor  upon  notice  of  her  claims. 

About  the  facts  bearing  on  this  point  there  can  be  no  con- 
troversy. They  are  made  out  by  the  testimony  of  the  com- 
plainant, and  some  of  the  tenants,  called  by  her  as  witnesses. 
She  let  the  two  flats  not  occupied  by  herself,  her  husband  and 
their  children,  to  tenants  who  paid  the  rent  to  her  and  who 
applied  to  her  for  repairs  when  needed;  and  she  used  the 
rents  to  support  the  children.  Whether  any  written  leases 
were  made  does  nut  appear,  nor  does  it  appear  whether  she 
gave  any  written  receipts  for  rents  paid. 

In  this  connection  it  is  necessary  to  bear  in  mind  that  Mr. 
Maher,  in  pci*8on,  transacted  the  business  of  buying  the  lot 
and  erecting  the  building;  that  the  title  stood  of  record  in 
his  own  name;  that  he  resided  in  part  of  the  building,  occupy- 
ing it  jointly  with  his  wife,  the  complainant;  and  that  she 
applied  the  rents  received  to  his  business,  that  is,  in  support* 
ing  his  children,  which  certainly  was  his  business.  Suppose 
an  inquiring  purchaser  or  incumbrancer  had  ascertained  all 
these  facts,  would  he  be  expected  to  infer  therefrom  tliat  she 
held  adverse  to  her  husband  ?  Would  any  ordinarily  careful 
person,  knowing  these  facts  and  taking  into  account  the  family 
relations  between  the  parties,  hesitate  to  extend  credit  to  the 
husband  on  the  sti*ength  of  his  being  the  owner  of  the  prop- 
erty? A  wife's  possession  as  against  the  husband's  creditoi-s 
is  difficult  to  establish.  Harrison  on  Contracta  of  Married 
Women,  Sec.  676. 

*'  The  family  relation  is  such,  and  the  probabilities  of  own- 
ership so  great  on  the  part  of  the  husband,  that  a  plain  and 
satisfactory  case  should  be  made  out  before  the  wife  can  be 
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permitted  to  bold  property  against  honest  creditors.^'  Earl 
V.  Cliampion,  65  Pa.  St  195. 

Wliere  husband  and  wife  are  living  together,  '^  possession 
does  not  fnrnish  the  same  test  as  to  title  between  them,  as  it 
wonid  when  applied  to  sti-angers."  Stanton  v.  Kirsch,  6 
Wis.  341. 

<ro  constitute  adverse  possession  there  mast  be  snch  appro- 
priation as  will  apprise  the  community  in  the  vicinity  that  the 
land  is  in  the  exclusive  nso  of  the  person  claiming  th6  posses- 
sion.    Morrison  v.  Kelly,  22  111.  610,  623. 

Notice  by  possession  to  be  sufficient  must  be  so  open  and 
visible  as  to  arrest  attention,  and  as  to  apprise  the  world  of 
the  occupancy,  and  of  who  the  occupant  is,  or  how  he  can 
readily  be  ascertained.  It  must  be  exclusive.  A  user  in 
common  with  others  is  not  hostile  in  character.  Trnesdale  v. 
Ford,  37  111.  214;  Stone  v.  Cook,  79  111.  425,  426,  429. 

This  doctrine  is  equally  applicable  whether  she  rely  on  the 
resulting  trust  or  upon  the  unrecorded  deed.  The  nature  of 
the  possession  was  insufficient,  under  the  authorities,  to  sup- 
port either  title.  As  to  that  deed,  it  seems  out  of  the  ques- 
tion that  it  can  cut  any  figure,  at  any  rate.  It  was  not 
recorded  nntil  after  the  entry  of  the  judgment.  It  never 
took  effect  for  want  of  delivery.  Herbert  v.  Herbert,  Breese, 
354;  U.  M.  L.  Ins.  Co.  v.  Campbell,  95  111.  2S1;  Benneson  v. 
Aiken,  102  III.  287.  Unless  it  can  be  regarded  as  a  deed  of 
gift  or  family  settlement.  But,  in  that  case,  it  would  be  in 
fraud  of  the  rights  of  creditors;  and  an  effectively  adverse 
possession  would  not  support  it. 

Messrs.  Goldzieb  &  Eodoers,  for  appellee. 

MoR^N,  J.  The  bill  in  this  case  was  filed  to  remove  the 
lien  of  a  judgment  obtained  by  appellants  against  the  hus- 
band of  appellee,  from  a  certain  lot  and  the  improvements 
thereon,  as  being  a  cloud  on  appellee's  title  to  the  same. 

The  fact  on  which  the  relief  asked  is  sought,  are  as  follows : 
In  October,  1882,  William  H.  Maher,  the  husband  of  appel- 
lee, was  the  owner  of  a  certain  lot  in  Cossit's  addition  to  Chi- 
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cago,  and  wasowin/;  to  MarciC&i'ct  Collins,  the  motherof  appel- 
lee $500,  three  hundred  of  which  was  secured  by  mortgage 
on  said  Cossit  street  lot,  and  two  hundred  of  which  was  with- 
ont  security.  Maher  wished  to  receive  more  money  on  said 
lot,  and  applied  to  Margaret  Collins  to  release  her  mortgage 
upon  it,  which  she  did  upon  condition  Maher  should  agree 
that  he  would  put  the  money  which  he  owed  to  her  inta  a 
home  for  appellee.  This  he  agreed  to  do,  and  the  mortgage 
was  thereupon  released.  In  the  summer  of  1883,  said  Maher 
purchased  the  lot  here  involved,  situated  on  Macalester  Place, 
in  Chicago,  for  the  sum  of  $1,200,  and  in  May,  1884,  he 
erected  a  building  thereon  which  cost  about  $5,000,  and  which 
was  divided  into  flats.  Maher,  before  he  bought  said  lot,  told 
appellee  to  look  at  it,  and  asked  her  how  she  would  like  it 
there,  but  nothing  was  said  about  giving  her  the  lot,  and 
Maher  took  the  title  in  his  own  name.  He  mortgaged  the 
lot  for  $300,  which  money  went  into  the  improvement  which 
he  placed  thereon.  When  the  building  was  completed,  in 
September,  1884r,  appellee,  with  her  husband  and  children^ 
moved  into  it,  and  occupied  the  middle  flat,  and  she  rented  the 
upper  and  lower  flats  to  tenants  and  always  collected  the  rents 
herself,  her  husband  having  nothing  to  do  with  the  renting, 
and  she  always  thereafter  paid  the  taxes  on  the  property  and 
the  interest  on  the  mortgage  out  of  the  rents. 

Appellants  obtained  a  judgment  against  said  William  H. 
Maher  on  December  28,  1885,  for  the  sum  of  $610.72,  on 
which  execution  was  issued  within  a  year.  On  January  12, 
1886,  a  deed  from  William  H.  Maher  to  appellee,  conveying 
the  lot  in  question  "  in  consideration  of  love  and  aflFection,  and 
the  sum  of  $600,"  was  placed  on  record.  Tlie  deed  was  dated 
and  acknowledged  October  7,  1885,  but  was  never  in  the  posses- 
sion of  appellee,  and  she  knew  nothing  of  it  till  she  found  it 
in  her  husband's  papers  after  his  death.  He  died  December 
27,  1886.  The  Circuit  Court  granted  the  prayer  of  the  bill 
and  removed  the  judgment  as  a  lien  on  appellee's  title. 

To  sustain  this  decree  it  is  contended  that  appellee  was  in 
possession  of  the  premises  imder  an  unrecorded  deed,  at  the 
time  appellant's  judgment  was  obtained.     This  contention  can 
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not  be  sustained.  If  it  be  assumed  that  such  a  possession  as 
appellee  had  by  living  upon  the  premises  with  her  husband, 
would  be  notice  to  creditors  and  purchasers  of  an  unrecorded 
title  derived  from  him  (a  question  on  which  we  express  no 
opinion),  it  must  be  admitted  that  there  could  be  no  notice 
of  title  before  the  inception  of  the  title  itself.  The  deed 
could  not  take  effect  until  it  was  delivered,  and  it  is  very 
clear  that  it  was  delivered  at  the  earliest,  when  it  was  filed 
for  record,  some  fourteen  days  after  the  lien  of  appellant's 
judgment  attached. 

It  is  contended,  further,  that  there  was  »  resulting  trust  in 
the  property  as  it  was  purchased  with  money  which  was  in 
fact  appellee's,  the  gift  of  her  mother,  and  that  her  residence 
on  the  property  and  collecting  the  rents  thereof  was  notice  of 
her  equitable  title.  If  we  were  compelled  to  decide  the  case 
on  this  point  we  should  have  some  difficulty  in  holding  that 
a  resulting  trust  arose  in  favor  of  appellee  by  the  tran^?- 
action  as  shown  in  this  record,  but  it  is  unnecessary  to  labor 
with  the  question,  for  the  reason  that  if  she  had  a  resulting 
trust  and  such  possession  as  she  had  is  to  bo  treated  as  notice 
of  it,  it  would  exist  to  the  extent  only  to  which  she  furnished 
the  purchase  money.  The  lot  cost  $1,200,  and  the  most  she 
can  be  found  to  have  furnished  is  $700.  On  this  assumption 
her  eqnitable  interest  would  extend  to  only  seven-twelfths 
of  the  property.  Five-twelfths  would  still  be  subject  to  the 
lien  of  the  judgment,  and  hence  the  decree  can  not  be  sus- 
tained on  this  theory.  13  111.  233;  Latham  v.  Henderson,  47 
m.  185. 

It  is  suggested  that  appellee's  husband  had  assumed  an  obli- 
gation in  consideration  of  the  release  of  the  Margaret  Collins 
mortgage  to  buy  a  home  and  put  it  in  the  name  of  appellee; 
that  ho  did  buy  this  lot  and  put  her  in  possessjon  of  it  as  a 
homestead,  and  that  this  was  evidence  of  his  intention  to  per- 
form the  obligation;  and  that  having  put  her  in  the  actual 
possession,  and  having  only  the  legal  title  in  himself,  he  was 
capable  of  receiving  a  delivery  of  the  deed  as  her  agent  from 
himself.  We  can  not  assent  to  this  theory.  It  is  fraught 
with  too  much  danger  to  creditors  to  find  favor  in  the  courts. 

Yok  XXXIII  19 
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If  appellee  was  seeking  to  assert  a  title  against  pure  volanteers 
perhaps  the  doctrine  would  sustain  her. 

There  is  a  prayer  in  the  bill  that  if  the  judgment  shall  be 
found  to  be  a  lieu,  appellee  may  be  subrogated  to  the  prior 
liens  on  the  property  which  she  has  discharged,  and  that  her 
homestead  be  protected  and  her  dower  astsigned,  etc.  There 
IB  no  basis  in  the  bill  for  granting  such  relief.  Appellants 
have  not  attempted  to  sell  under  their  execution,  and  when 
they  shall,  they  will  be  comi>elled  to  proceed  in  accordance 
with  the  law  with  reference  to  the  homesteads. 

As  it  appears  fcom  the  evidence  that  appellee  has  paid  off 
mortgages  upon  the  property  with  money  given  her  by  her 
mother,  whenever  the  question  arises  she  should  be  subro- 
gated to  the  liens  that  she  has  discharged.  It  would  seem 
just  that  she  should  look  to  the  property  to  be  reimbursed 
for  such  payments,  and  that  her  claims  in  that  respect  would 
take  precedence  of  liens  which  accrued  subsequently  to  those 
which  she  discharged  with  money  arising  from  other  sources 
than  the  rents  and  profits  of  the  property  in  question. 

The  decree  of  the  Circuit  Court  will  be  reversed  with  direc- 
tions to  the  Circuit  Court  to  dismiss  appellee's  bill  without 
prejudice,  unless  appellee  shall  elect  to  apply  to  the  Circuit 
Court  for  a  sale  of  the  property  and  a  distribution  of  the  pro- 
ceeds on  the  basis  of  giving  precedence  to  the  liens  to  which 
she  may  be  found  entitled  to  be  subrogated,  and  to  the  right 
of  homestead  under  the  statute. 

Meveraed  and  remanded  with  directions. 


Chicago  &  Northwestern  Railwat?  Company 

V. 

Henry  P.  Becker  and  Nathan  Underwood,  for 

USE,  etc. 

Railroads—  Contracts  of  Affreightment —  VoidaWity — Rebates — A  ssign^ 
ment  of  Claim  for. 

In  an  action  against  a  railroad  company  for  the  recovery,  for  the  u%  of 
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third  per^onft,  of  certain  rebates  clHimed  to  be  due  upon  freight  shipped,  an 
order  directed  to  such  company  by  the  shippers  having  requested  such  pay- 
ments to  be  made  to  them,  this  court  holds  that  said  order  referred  only 
to  sums  already  due  or  to  become  due  on  freight  shipped  at  the  date 
thereof;  that  payments  by  the  company  to  a  subsequent  assignee  was  a  good 
defense  against  its  makers,  and  that  as  to  the  beneficiaries  named,  the 
same  would  be  good  so  far  only  as  in  equity  they  were  the  owners  of  the 
claim  sued  upon* 

[Opinion  filed  June  14,  1889.] 

Appbal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  W.  C.  GouDY,  for  appellant. 

The  principal  question  in  this  case  is  as  to  the  validity  of 
the  agreement  made  by  Becker  &  Underwood  with  the  freight 
agent  of  the  railway  company.  It  was  made  in  violation  of 
the  law  which  prohibits  discrimination.  The  object  was  to 
give  a  preference  to  Becker  &  Underwood  over  other  per- 
sons shipping  the  same  kind  of  property  to  be  carried  between 
the  safiie  points.  Such  an  agreement  is  against  public  policy, 
and  prohibited  by  the  rules  of  the  common  law,  and  also  by 
tiie  statute  of  this  State.  Ko  recovery  can  be  had  on  such  a 
contract 

It  is  scarcely  necessary  to  cite  authorities  upon  this  ques- 
tion, the  principle  being  so  well  established.  It  is  sufficient 
to  refer  to  the  case  of  L.  D.  &  S.  R  E.  Co.  v.  Ervin,  118  III. 
256,  which  is  a  case  directly  in  point.  The  action  in  that  case 
was  brought  by  the  Ervins  against  the  railway  company  to 
recover  for  rebates  claimed  to  be  due  them  on  the  contracts 
for  the  shipment  of  grain.  It  was  there  held  that  such  a  con- 
ti-act  came  within  the  provisions  of  the  act  approved  May  2, 
1873.  The  conrt  also  held  that  such  a  contract  was  a  dis- 
crimination prohibited  by  the  common  law,  and  for  these 
reasons  they  held  that  there  could  be  no  recovery. 

The  court  in  that  case  say :  "  Unjust  discrimination  by  com- 
mon carriers  was  not  sanctioned  by  the  common  law.  In  the 
case  of  Chicago  and  Alton  Eailroad  Co.  v.  The  People,  67 
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111.  16,  this  court  say :  '  Tlie  dnties  and  liabilities  of  a  conimon 
carrier  are  clearly  defined  by  the  coniinon  law,  and  have  been 
60  defined  for  centuries.  *  *  *  Another  well  settled  rule 
of  the  common  law  in  regard  to  common  carriers  is,  that  they 
shall  not  exercise  any  mijust  or  injurious  discrimination 
between  individuals  in  their  rates  of  tolls.'  In  Messenger  et 
al.  V.  Pennsylvania  Kailroad  Co.,  36  N.  J.  Law,  407,  it  was 
decided  that  an  agreement  by  a  railroad  company  to  carry 
goods  for  certain  persons  at  a  cheaper  rate  than  they  will 
carry,  under  the  same  conditions,  for  others,  was  void,  as 
creating  an  illegal  preference.  The  plaintiffs  in  that  case  had 
made  shipments  at  the  regular  rates, under  an  agreement  that 
they  should  be  allowed  such  drawbacks  as  would  bring  their 
freights  twenty  and  ten  cents  per  hundred  lower  than  the 
lowest  rate  given  to  any  other  person.  The  suit  was  to 
recover  such  drawbacks.  The  contract  was  lield,  upon  the 
principles  of  the  common  law,  to  be  illegal,  and  on  that 
ground  a  demurrer  to  the  declaration  was  sustained.  When- 
ever the  conti"act  which  the  party  seeks  to  enforce,  be  it 
express  or  implied,  is  expressly  or  by  implication  forbidden 
by  the  common  or  statute  law,  no  court,  either  of  law  or 
equity,  will  lend  its  assistance  to  give  it  effect.  2  Cbitty  on 
Contracts,  971.     This  is  the  well  settled  rule  of  law. 

Mr.  E.  A.  Otis,  for  appellees. 

In  tlie  leading  case  of  Wabash  Railway  Co.  v.  People,  118 
U.  S.  557,  to  wliich  the  learned  counsel  of  appellant,  though 
he  argued  it  in  the  Supreme  Court  of  the  United  States,  dis- 
creetly omits  any  illusion,  it  is  squarely  decided  that  the 
Illinois  statute  did  not  apply  to  shipments  from  one  State 
into  another,  and  that,  in  so  far  as  it  did  assume  to  so  oper- 
ate, it  was  unconstitutional  and  void. 

The  legality  of  the  contract,  then,  is  absolutely  unaffected 
by  any  statute,  State  or  Federal,  and  the  whole  matter  turns 
upon  the  question  whether  such  a  contract  is  void  at  the 
common  law. 

In  the  absence  of  any  statute,  the  Supreme  Court  of  Illi- 
nois has  uniformly  sustained  just  such  agreements  as   that 
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presented  by  this  record  In  the  case  of  Toledo,  Wabash  & 
Western  Kail  way  Company  v.  Elliott,  76  111.  67,  the  court  hold 
that  such  a  contract  was  not  illegal,  even  under  the  statute 
of  1871  then  in  force,  for  the  reason  that  the  carrier  was  to  be 
paid  the  usual,  customary  tariff,  and  the  matter  of  rebate  in 
the  charges  was  a  matter  of  private  agreement  between  the 
carrier  and  the  shipper  with  which  the  carrier  was  required 
to  comply,  and  a  judgment  was  affirmed  against  the  railway 
company  for  the  rebate  it  had  agreed  to  pay,  Erie  &  Pacific 
Dispatch  v.  Cecil,  112  111.  181. 

'^  The  contract  in  question  seems  to  be  assailed  mainly  on 
the  ground  that  if  given  eflFect,  it  would  lead  to  great  abuses 
and  place  gi*eat  associations,  like  the  defendant,  completely  at 
the  mercy  of  its  agents.  *  *  *  But  the  question  we  are 
considering  is  not  a  new  one  in  this  court.  Toledo,  Wabash 
&  Western  Ky,  Co.  v.  Elliott,  76  111.  67,  like  the  present  case, 
was  an  action  to  recover  a  rebate  on  freight  paid  by  the 
shipper  for  the  transportation  of  a  lot  of  corn  under  a  special 
agreement.  In  that,  as  in  this  case,  the  contract  under  which 
the  shipment  was  made  was  assailed  on  the  ground  that  it 
was  illegal  and  that  the  agent  had  no  authority  to  make  it. 
In  answer  to  these  objections  this  court  then  said  :  '  There 
was  certainly  an  apparent  authority  in  the  local  agent  to  con- 
tract for  carrying  the  grain  under  some  special  arrangement. 
It  seems  quite  certain,  from  all  the  evidence,  the  corn  was 
shipped  over  defendant's  road,  on  the  agreement  the  com- 
pany would  allow  plaintiffs  a  rebate  on  the  usual  charges; 
and  having  availed  itself  of  the  benefits  of  the  contract,  the 
company  ought  not  now  to  bo  permitted  to  repudiate  it,  on 
the  grounds  their  agent  had  no  authority  to  make  it. 
*  *  *  The  contract  was  to  carry  the  grain  at  the  customary 
rates.  The  rebate  in  the  charges  was  matter  of  private  agree- 
ment between  the  carriers  and  the  shippers.'  What  was  then 
said  is  equally  applicable  here,  and  under  the  authority  of 
that  case  we  must  hold  the  agreement  in  this  valid  and 
binding." 

In  the  case  of  I.  D.  &  S.  R  K.  Co.  v.  Ervin,  118  111.  250, 
cited  by  counsel,  the  court  reconsider  the  rule  laid  down  in 
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Erie  &  Pacific  Dispatch  v.  Cecil,  112  III.,  for  the  specific  rea- 
bon  that  the  contract  in  that  case  was  made  under  the  subse- 
quent statute  of  1873,  and  the  difference  between  the  acts  of 
1871,  under  which  the  Elliott  ease  was  decided,  and  the  later 
act  of  1875,  was  not  called  to  the  attention  of  the  court.  The 
decision  of  the  court  is,  that  under  the  statute  of  1873  a  con- 
tract to  pay  rebates  by  a  carrier  was  prohibited  by  that  law, 
and  was,  therefore,  illegal  and  void.  It  simply  afiSrms  the 
doctrine  that  contracts  for  the  repayment  of  rebates  on  ship- 
ments wholly  within  the  State  of  Illinois  were  prohibited  by 
the  statute,  and  can  not  be  collected.  We  have  no  cause  of 
Complaint  at  this  rule.  The  case  under  consideration  lies 
entirely  outside  of  it  and  involves  rebates  on  shipments  from 
interior  points  in  the  State  of  Iowa  to  Chicago  in  the  State 
of  Illinois,  over  which  the  Supreme  Court  of  the  United 
States  hold,  in  the  Wabash  case  already  cited,  the  statute  has 
no  control  or  effect  It  is  true,  the  court  in  the  Erwin  case 
say  that  unjust  discrimination  by  common  carriera  was  not 
sanctioned  by  the  common  law,  but  the  court  are  careful 
to  base  the  decision  on  the  statute  of  1873,  and  I  respect- 
fully insist  that  what  is  intimated  as  to  the  illegality  of  these 
contracts  at  common  law  seems  to  be  only  dicta^  and  was 
never  intended  to,  and  did  not,  overinile  its  prior  decisions, 
that  in  the  absence  of  statute,  and  even  under  the  act  of  1871, 
such  contracts  would  be  enforced. 

"In  Johnson  v.  Pcnsacolaand  Perdido  Kailroad  Co.,  16Fla. 
623,  Mr.  Justice  Westcott,  in  discussing  a  similar  question  to 
the  one  involved  here,  has  collected  many  authorities  bearing 
upon  this  point,  and  the  conclusion  which  he  reaches  is: 
^  That  as  against  a  common  or  public  carrier  every  person 
has  the  same  right;  that  in  all  cases  where  his  common  duty 
controls,  he  can  not  refuse  A  and  accommodate  B;  that  all 
the  entire  public  have  the  right  to  the  same  carriage  for  a 
reasonable  price  at  a  reasonable  charge  for  the  seroice  per- 
formed^ and  the  commonness  of  the  duty  to  carry  for  all,  does 
not  involve  a  commonness  or  equality  of  compensation  or 
charge;  that  all  a  shipper  can  ask  of  a  common  carrier  is,  that 
for    services  performed    he  shall  charge  no  moi-e    than    a 
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reasoncUjle  sum  to  him.^  This  conclasion  is  sustained  by 
nninerous  authorities,  both  English  and  American.  Peak  t. 
North  Staffordshire  Railroad  Company,  10  H.  L.  611;  Bos- 
tard  V.  Bostard,  2  Show.  82;  Harris  v.  Packard,  3  Taunt.  264; 
Citizens'  Bank  v.  The  Nantucket  Steamboat  Company,  2 
Story,  35;  4  Otto,  155;  1  Chitty,  Cent.,  684.  In  Fitchburg 
Railroad  Company  v.  Gage,  12  Gray,  393,  the  Supreme  Court 
of  Massachusetts  held,  that  ^  a  railroad  corporation  is  not 
obliged,  as  a  common  carrier,  to  trans|x>rt  goods  and  merchan- 
dise for  all  persons  at  the  same  rate,'  the  common  law  rule 
being  that  equal  justice  be  done  to  all  parties.  ^  But  the 
equality  which  is  to  be  observed  in  relation  to  the  public  and 
to  every  individual  consists  in  the  restricted  right  to  charge  in 
each  particular  case  of  service  a  reasonable  compensation  and 
no  more.'" 

Gary  J.  Tliis  is  an  action  by  Henry  P.  Becker  and 
Nathan  Underwood,  composing  the  firm  of  Becker  &  Under- 
wood, to  recover  for  the  use  of  Benjamin  W.  Underwood  and 
Eben  Mathews,  composing  the  firm  of  Underwood  &  Mathews, 
rebates  on  freights  of  wheat  from  Iowa,  which  the  appellants 
had  agi'ced  to  pay  to  the  appellees.  One  of  the  defenses  by 
the  appellants  is  that  such  an  agreement  is  against  public  pol- 
icy and  void  at  common  law,  and  therefore  the  suit  can  not  be 
maintained. 

In  the  uncertain  state  of  the  law  in  this  State  upon  tliat 
question,  it  will  not  be  here  discussed,  as  perhaps  before 
another  trial  it  may  be  authoritatively  settled  by  the  Supreme 
Court  The  fact«  were  all  before  the  Superior  Court  by  a 
stipulation  between  the  parties.  The  parties  for  whose  use 
the  suit  is  brought  claim  under  an  order  in  these  words: 

**  Dixon,  III.,  April  30,  1885. 
"To  the  Chicago  &  North-Western  Railroad  Company: 

You  will  please  pay  to  the  firm  of  Underwood  &  Mathews 
all  claims  and  moneys  due  or  to  become  due  us,  for  over- 
charges or  rebates  on  freight  shipped  over  your  railroad, 
which  claims  and  moneys  have  been  this  day  assigned  to  said 
Underwood  &  Mathews. 

(Signed)    Beokeb  &  Undkewood." 
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And  a  part  of  the  stipulation  is,  tliat  Underwood  &  Math- 
ews were,  and  still  are,  creditors  of  Becker  &  Underwood,  and 
received  said  order  as  security  therefor.  This  order  was  pre- 
sented to  the  railway  company  before  May  11,  1885,  and  they 
paid  on  it  to  Underwood  &  Mathews,  rebates  on  wheat 
shipped  during  the  mouths  of  January,  February  and  Marcli, 
1885,  J968.91.  Afterward  the  railway  company  paid  a  sub- 
sequent assignee  the  money  now  in  controversy,  amounting, 
without  interest,  to  $1,606.89,  for  rebates,  but  of  that  sum  less 
than  $150,  if  no  error  has  been  made  in  computation,  is  upon 
wheat  shipped  before  the  date  of  the  order.  The  stipula- 
tion says  that  in  the  early  part  of  the  j^ear  1885,  the  agree- 
ment for  rebates  was  made;  that  the  rebates  paid  by  the 
railway  company  to  the  subsequent  assignee,  accrued  to  the 
appellees  under  that  agreement.  The  agreement  was  without 
limit  as  to  time,  and  by  its  own  force,  would  continue  until 
one  or  the  other  party  rescinded  it,  or  the  business  governed 
by  it,  ceased. 

Tlie  agreements  of  men  in  business  are  not  to  be  held  void 
for  mistakes  in  grammar,  but  the  fair  construction  of  this 
order  is  that  no  such  mistake  was  made.  The  appellees  used 
the  verb  "  to  ship  "  in  a  past  tense  in  order  to  express  a  past 
action.  Fisher  v.  Minot,  10  Gray  (Mass.),  260.  Neither  the 
firm  giving  nor  the  one  taking  the  order  could  have  supposed 
that  the  api>ellees  were  hypothecating  all  their  future  busi- 
ness with  the  railway  to  Underwood  &  Mathews.  The  order 
only  covers  money  due  or  to  become  due  on  wheat  that  had 
been  shipped  when  the  order  was  drawn.  To  construe  it  as 
embracing  future  shipments  takes  from  the  appellees  as  a 
firm  all  right  to  receive  any  rebates  from  the  appellants, 
whether  accruing  under  the  then  existing  agreement  or  other- 
wise, at  least  so  long  as  any  portion  of  their  debt  to  Under- 
wood &  Mathews  remained  unpaid.  The  recovery  of  $1,940 
is  therefore  unwarranted  by  the  terms  of  the  order. 

But  there  is  another  ground  upon  which  the  right  to  recover 
fails.  Payment '  to  the  subsequent  assignee  was  a  good 
defense  against  the  appellees  themselves.  It  would  be  good 
against  the  parties  for  whose  use  the  suit  was  brought,  so  far 
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and  80  far  only  as  in  equity  they  were   the  owners  of  the 
claim  sned  upon. 

How  mnch  the  appellees  still  owed  them  at  the  time  of  the 
trial  upon  the  debt  that  the  order  was  given  to  secure  does 
not  appear.  In  any  event  there  could  not  be  a  larger  amount 
rccovei*ed  than  the  appellees  still  owed  upon  the  debt. 

The  judgment  must  berevei'sed  and  the  cause  remanded. 

Jieverscd  and  revianded. 


Stephen  Blain  et  al.  i  ss  297 

154    16t 

Mary  Fosteb. 


Chattel  Moi'tgage9 — Condithn9-^SaU — Trover —  Tender. 

1.  To  maintaio  trover  the  plaxotiff  must  at  the  time  of  the  conversion 
have,  as  againnt  the  defendant,  a  right  of  property  in  the  chattel  converted, 
and  the  actual  pomeraion  or  right  to  possession  thereof. 

2.  In  equity,  where  a  tender  is  made  by  a  mortgagor  of  the  amount  due 
after  default  in  the  payment,  the  same  must  be  kept  good  in  order  to  dis- 
charge the  mortgage. 

3.  At  law  such  tender  does  not  operate  to  revest  the  title  in  the  mort- 
gagor so  as  to  enable  him  to  recover,  llie  mortgagee  is  not  bound  to 
receive  the  amount  due  and  restore  the  property. 

4.  This  court  holds  ns  erroneous  a  judgment  in  behalf  of  the  plaintiff  in 
an  action  of  trover  brought  to  recover  the  value  of  certain  property  alleged 
to  have  been  converted  by  the  defendants  to  their  own  use  upon  the  ground 
that  the  samn  included  tbe  value  of  property  mortgaged,  they  as  mort- 
gagees being  rightfully  in  possession  thereof  under  the  terms  of  the  instru- 
ment. 

[Opinion  filed  June  14, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding. 

Messrs.  B.  M.  Shaffnbr  and  G.  W.  Woodbury,  for  appel- 
lants. 

Mr.  Fred.  S.  Moffetf,  for  appellee. 


66    418 

83    385 
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Gabnktt,  p.  J.  Appellee  sued  appellants  in  trover  to 
recover  the  value  of  certain  personal  property,  wliicli  she 
alleged  belonged  to  her  and  was  converted  to  their  own  use 
by  appellants.  There  is  no  dispute  that  in  the  fall  of  1886 
she  executed  to  the  appellants  two  chattel  mortgages  on  the 
property  in  question  (excepting  a  small  part  thereof);  that 
about  March  1,  1887,  the  mortgagees,  with  the  concent  of  the 
mortgagor,  took  possession  of  the  same,  placing  it  in  a  ware- 
house, where  it  remained  until  June  10,  1887,  and  that  they, 
several  months  later,  sold  for  less  than  the  amount  due  and 
costs,  substantially,  all  the  property  covered  by  the  mort- 
gages. The  sales  were  made  in  pursuance  of  powers  given 
in  the  mortgages. 

To  maintain  trover  the  plaintiflf  at  the  time  of  the  conver- 
sion must  have  as  against  the  tort  feasor  a  right  of  prop- 
erty in  the  chattel  converted,  and  the  actual  possession, 
or  right  of  possession  thereof.  Cooley  on  Torts,  442-443; 
Owens  V.  Weedman,  82  III.  409. 

To  meet  this  established  rule  appellee  endeavored  to  prove 
that  she  made  a  tender  to  the  appellants  of  the  amount  due 
them.  Conceding  that  the  form  and  amount  of  the  tender 
were  sufficient  (which  is  by  no  means  clear)  the  fact  remains 
that  it  was  not  made  until  after  default  in  payment.  At  the 
time  appellee  claims  to  have  made  the  tender  all  the  debt 
secured  by  one  of  the  mortgages  was  due  by  the  terms  thereof, 
and  the  debt  secured  by  the  other  was  partly  due  by  its  terms, 
and  the  balance  had  become  due  by  the  exercise  of  the  option 
given  to  the  mortgagees. 

No  eflFort  was  made  to  prove  that  the  alleged  tender  was 
kept  good,  nor  was  the  money  brought  into  court.  If  appel- 
lee's contention  on  this  point  is  correct  the  result  is  that  ap- 
pellants have  lost  their  security  by  means  of  the  discharge  of 
the  mortgage,  effected  by  the  tender,  which  is  now  of  no  avail 
to  them.  The  rule  in  equity  govei'ning  such  cases  in  this 
State  is,  that  when  the  tender  is  made  after  default  in  pay- 
ment it  must  be  kept  good  in  order  to  discharge  the  mort- 
gage.    Grain  v.  McGoon,  86  111.  431. 

At  law  the  rule  seems  to  be  more  favorable  to  appellants. 


) 


First  Disteict — March  Term,  1889.       299 

Lynn  ▼.  Lynn. 

Jones,  in  his  work  on  Chattel  Mortgages,  Sec.  632,  says :  "At 
common  law  a  tender  made  after  forfeiture  does  not  oper- 
ate to  revest  the  title  in  the  mortgagor,  so  as  to  enable  him  to 
recover  at  law.  The  mortgagee  is  not  bound  at  law  to  receive 
the  amount  due  and  restore  the  property.  If  the  mort- 
gagor lias  any  right  it  is  merely  an  equitable  right  of  redemi> 
tion."  But  if  we  apply  the  equitable  rule  as  above  announced, 
it  is  a  complete  defense  for  appellants  so  far  as  the  mort- 
gaged goods  are  concerned.  If  the  tender  was  not  effectual 
to  release  and  discharge  the  mortgage  it  is  obvious  that  the 
right  of  the  mortgagees  to  the  possession  was  not  divested. 
If  the  mortgiigees  were  entitled  to  the  possession,  the  mort- 
gagor could  have  had  no  right  of  possession  and  so  could  not 
maintain  trover  for  the  goods  mortgaged.  The  amount  of  the 
recovery  was  for  a  much  larger  sum  than  the  value  of  the 
property  not  included  in  the  mortgage,  which  appellee  claims 
was  converted  by  appellants.  If  the  property  was  converted 
by  them  upon  which  they  had  no  lien,  appellee  may  have  a 
right  of  action  in  trover  for  the  value  thereof,  but  the  judg- 
ment appealed  from  includes  the  value  of  the  property  mort- 
*  gaged,  and  is  therefore  erroneous. 

The  judgment  is  reversed  and  the  cause  remanded. 

lie  versed  and  remanded. 


Nellie  Lynn  et  al. 

V. 

Ellen  Lynn,  Adm'x  et  al. 

Administration — Debts —  Sale — Will  —  Deed —  Misdescription  —  Refor^ 
motion — Con  sideration, 

1.  A  deed,  the  consideration  of  which  was  not  valuable,  can  not  be 
reFormed,  no  matter  how  meritorious  the  consideration  or  motive  for 
making  it  may  have  been. 

2.  In  the  case  of  powers,  equity  will  not  aid  an  imperfect  execution  for 
the  tx^nefit  of  grandchildren. 

I  3.    Upon  an  appeal,  in  administration  proceedings,  from  a  decree  of  sale 
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of  real  estate  for  the  payment  of  debts,  the  fact  biding  that  the  will,  under 
which  (he  same  was  derived  by  deceased,  was  followed  by  a  deed  by  tbc 
maker  thereof,  attempting  to  convey  the  property  in  question  in  tru^t  for  a 
person  since  deceased,  and  surviving  frrandchildren,  said  property  having 
been  misdescribed  therein,  this  court  holds  that  said  deed  can  not  be 
reformed,  that  the  will  in  question  vested  a  good  title  in  the  beneficiary 
named  therein,  and  declines  to  interfere  with  such  decree. 

[Opinion  filed  June  14,  1889.] 

Appeal  from  the  Probate  Court  of  Cook  County;  the 
Hon.  J.  C.  Kkicks&bockeb,  Judge,  presiding. 

Messrs.  John  N.  Jocison,  and  B.  M.  Saundebs,  for  appel- 
lants. 

Mr.  B.  W.  Elus,  for  appellee. 

Gaby,  J.  This  is  an  api^eal  from  the  decree  of  the  Probate 
Court  directing  the  sale  of  real  estate  to  pay  the  debts  against 
the  estate  of  George  Lynn,  deceased,  of  which  the  appellee  is 
administratrix. 

William  Lynn  Sr.,  the  ancestor  of  most  of  the  parties  to 
this  proceedini^,  died  about  November  15,  1874.  In  his  life- 
time he  owned  tlie  premises  in  controversy.  He  left  a  will 
devising  them  to  George  Lynn.  That  will  was  wrongfully 
destroyed  after  the  death  of  William  Lynn  Sr.,  but  in  a 
chancery  suit  in  the  Circuit  Court  of  Cook  County,  to  which 
all  his  heirs  as  well  as  his  widow  were  parties,  the  will  was 
established  by  a  decree  entered  June  18,  1878.  June  5,  1873, 
by  a  deed  under  which  the  present  controversy  arises,  William 
Lynn  Sr.,  and  his  wife,  conveyed  to  one  of  the  appellees  what 
were  intended  to  be  these  premises,  but  by  mistake  inserted 
ten  instead  of  sixteen  as  the  number  of  the  section,  and  there 
is  on  the  face  of  the  deed  no  other  description  by  which  the 
consequences  of  that  mistake  can  be  avoided.  This  conveyance 
was  in  trust  for  the  support  of  a  daughter,  since  dead,  without 
issue,  and  after  her  death  for  the  benefit  of  the  cliildren  of 
certain  children  of  William  Lynn  Sr.,  who  should  be  living 
when  the  daughter  died. 
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The  deed  named  as  the  consideration  $3,000,  bnt  in  fact 
there  was  no  valuable  and  no  other  still  continuing  considera- 
tion, than  such  as  may  be  implied  by  law  from  the  relation  of 
grandfather  and  grandchild.  The  will  was  executed  before 
the  deed,  and  the  deed  was  intended  to  supersede  the  will  as 
to  these  premises.  The  only  question  before  this  court  is, 
whether  that  deed  may  be  reformed  upon  abundant  extrinsic 
evidence,  so  that  these  premises  shall  pass  by  it. 

Tlie  great  current  of  authority  is,  that  a  deed,  not  for  a  val- 
uable consideration,  can  not  be  reformed,  however  meritorious 
the  consideration  or  motive  for  making  it  may  be.  Froman  v. 
Froman,  13  Ind.  317;  Powell  v.  Morisey,  98  N.  0.  426;  Hunt 
V.  Frazier,  6  Jones'  Eq.  90;  Brown  v.  Kennedy,  33  Beav.  133. 
Even  in  the  case  of  powers,  which  are  quasi  trusts,  a  couct  of 
equity  will  not  aid  an  imperfect  execution  for  the  benefit  of 
grandchildren — only  for  a  wife  or  legitimate  child.  Tollei  v. 
Toilet,  and  notes,  1  L.  C.  in  Eq.  365.  It  follows  that  the 
devise  to  George  Lynn  vested  in  him  the  equitable  as  well  as 
legal  title  to  those  premises,  and  the  Probate  Court  properly 
directed  them  to  be  sold  for  the  payment  of  debts  against  his 
estate.  Had  there  been  any  equity  in  favor  of  the  appellants, 
for  which  his  title  should  have  baen  divested,  that  court 
had  jurisdiction  to  inquire  into  it  and  refuse  a  sale.  Sec.  101, 
Chap.  3,  E.  S.,  as  amended  by  act  of  June  15,  1887.  Newell 
V.  Montgomery,  30  111.  App.  48. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


,  88      801 
el09  ^812 


A.  BiTTINGER 
V. 

Chables  Druck. 

AisauU — Evidence — Self-defense — Inatructiona, 


1.    An  instrnction  assDtning  to  set  forth  all  the  facts  which  warrant  a 
recoTexy,  but  omitting  one  material  element  in  the  hypo  thesis,  is  bad. 
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2.  When  the  facts  relied  on  by  the  plaintiff  are  necessarily  antafronistic 
to  and  exclude  tbone  relied  on  by  the  defendant,  the  in«truction«  for  the 
plaintiff  need  only  summarize  all  the  elements  in  the  cause  essential  to  a 
recovery  on  his  theory. 

[Opinion  filed  June  14,  1889.] 

Appeal  from  the  Snperior  Court  of  Cook  County;  the 
Hon.  Kirk  Hawes,  Judge,  presiding. 

Mr.  E.  K.  Smith,  for  appellant 

MesBrs.  Thornton  &  Chai^csllor,  for  appellee. 

Oarnett,  p.  J.  In  an  action  for  perBonal  assault  by  appel- 
lee against  appellant  there  was  a  verdict  for  $500  against  the 
defendant,  and  judgment  thereon  in  the  Superior  Court,  from 
which  the  defendant  brings  this  appeal. 

The  defense  relied  upon  at  tlie  trial  was  son  assault 
demestie.  Whether  the  plaintiff  or  the  defendant  was  the 
first  aggressor  was  a  question  presented  to  the  jury  by 
evidence  of  a  very  conflicting  character,  and  the  question 
should  have  been  submitted  to  the  jury  by  the  instructions  of 
the  court.  But  in  behalf  of  the  plaintiff  the  jury  was  charged, 
that  if  they  believed  from  the  evidence  that  the  plaintiff 
was  assaulted  by  defendant  as  charged  in  the  declaration, 
and  sustained  injury  thereby,  they  should  find  the  issues 
for  the  plaintiff.  It  was  not  disputed  that  the  defendant 
clinched  with  the  plaintiff.  The  point  of  contention  was 
whether  defendant  in  closing  with  the  plaintiff  was  acting  in 
self-defense  against  a  prior  assault  of  the  plaintiff.  The  evi- 
dence may  have  convinced  the  jury  that  Druck  was  the  first 
offender,  but  the  charges  of  the  court  directed  them,  in 
substance,  that  they  need  pay  no  attention  to  that  circumstance. 

It  is  a  case  in  which  the  instruction  assumed  to  arrav  all 
the  facts  which  warranted  a  recovery,  but  omitted  one 
material  element  in  the  hypothesis.  There  was  no  other 
instruction  given  which  supplied  this  omission.  Kepeated 
decisions  of  this  court  and  the  Supreme  Court  of  this  State 
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have  proscribed  instmctions  of  this  character.  Examples  of 
this  are  found  in  Cushman  v.  Cogswell,  86  111.  62;  W.,  St. 
L.  &  P.  Ry.  Co.  V.  Eector,  104  111.  297,  and  Emery  v.  Gin- 
nan,  24  111.  App.  65. 

When  the  facts  relied  on  by  the  plaintiff  are  necessarily 
antagonistic  to  and  exclude  those  relied  on  by  the  defendant, 
the  instructions  for  the  plaintiff  need  only  summarize  all  the 
elements  in  the  cause  essential  to  a  recovery  on  his  theory. 
In  such  a  case  '^any  attempt  to  embody  in  one  instruction  all 
the  hypothetical  elements  contained  in  the  distinct  and  neces- 
sarily opposing  views  would  make  the  veriest  nonsense." 
City  of  Chicago  v.  Schmidt,  Adm'x,  107  111.  186.  The 
defense  in  the  case  in  hand  presents  no  facts  which  are  neces- 
sarily antagonistic  to,  and  exclusive  of,  the  fact  of  assault  by 
the  defendant.  That  the  plaintiff  made  the  iirst  assault  is 
entirely  consistent  with  the  facts  supposed  in  the  instruction 
under  review,  and  whether  the  fact  was  as  alleged  by  the 
defendant  mnst  be  submitted  to  another  jury. 

The  judgment  is  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


Augustus  E.  Bournique 

V. 

George  A.  Arnold  et  al. 

Master  and  Servant — Contract  af  Service — Balance  Due — Recoveiff  of 
—Conditions — Architect's  Certificate — Refusal  to  Accept — Quantum  Meruit 
Agency — Evidence, 

1.  In  the  absence  of  fraud  the  certificate  of  an  architect,  calling  for  a 
pnjment  from  an  owner  to  a  huildin^  contractor,  is  conclusive  between  the 
contractor  and  the  owner. 

2.  The  return  by  a  contractor  to  an  architect  of  a  final  certificate 
amounts  to  the  assertion  that  payment  is  recoverable  without  the  same. 

S.  In  such  case  no  recovery  can  be  had  under  the  contract,  the  architect 
refasinir  the  request  of  the  contractor  to  again  deliver  the  certificate  in 
question. 
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[Opinion  filed  June  14, 1S89.] 

Appeal  from  the  Superior  Court  of  Cook  County;    the 
Hon.  John  P.  Altoeld,  Judge,  presiding. 

Mr.  George  W.  Brandt,  for  appellant. 

Messrs.  Duncan  &  Gilbert,  for  appellees. 

Garnett,  p.  J.  In  the  court  below  appellant  was  sued  in 
assumpsit  by  appellees  March  2,  1886.  The  latter  were 
carix^ntcr  contractors,  who  agreed  with  appellant  to  do  a1) 
the  carpenter  work  for  a  building  that  appellant  was  erect- 
ing in  1883.  Their  contract  was  in  writing,  by  the  terms  of 
which  they  agreed  to  furnish  the  materials  and  do  the  work 
according  to  the  plans  and  specifications  made  by  Bumham 
&  Root,  architects,  who,  they  also  agreed,  should  approve  and 
certify  the  same  by  writing  or  certificate  under  their  hand. 
Appellant  on  his  part  agreed  thereby  to  pay  to  appellees  the 
contract  price  ($11,254.30)  upon  the  presentation  of  certifi- 
cates signed  by  Bnrnham  &  Boot.  As  the  work  progressed 
certificates  for  various  amonnts  were  signed  by  the  architects, 
delivered  to  appellees  and  paid  by  ap]>ellant.  Claiming  that 
they  had  completed  the  work  as  agreed,  appellees  soon  there- 
after, and  about  December  1,  1883,  applied  to  Bumham  & 
Boot  for  a  final  certificate.  There  was  some  dispute  or  mis- 
understanding between  the  contractors  and  architects,  grow- 
ing out  of  extra  work  alleged  to  have  been  done,  and  of  other 
work  and  materials  embraced  within  the  contract,  which  the 
architects  claimed  had  been  omitted  by  appellees.  At  tliat 
time,  however,  the  architects  handed  to  appellees  a  paper, 
which  is  said  to  have  been  a  final  certificate,  for  about  $1,700, 
or,  as  one  of  the  witnesses  states,  the  sum  of  $1,747.  After 
examining  the  paper  the  appellees,  being  dissatisfied  witli  the 
amount  named  therein,  handed  it  back  to  the  architects,  since 
which  time  no  witness  claims  ever  to  have  seen  it,  nor  was  it 
ever  presented  to  or  seen  by  appellant.  Appellees  then  filed 
in  the  Circuit  Court  a  petition  for  a  mechanic's  lien  for  the 
amount  alleged  to  be  due  them,  which  in  due  course  was 
heard  and   dismissed  without   prejudice   in   January,  1886. 
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Soon  thereafter  they  applied  to  Burnliam  &  Koot  for  the 
certificate,  which  had  been  made  out  and  delivered  as  above 
stated,  bat  they  wero  told  by  the  arciiitccts  that  they  had 
tendered  a  certificate  once  and  would  not  do  it  again.  That 
was  over  two  years  after  the  certificate  was  first  delivered  to, 
and  rejected  by,  appellees.  The  proof  concerning  the  con- 
tents of  th6  certificate  was  somewhat  vagne,  but,  conceding 
it  was  in  all  respects  satisfactory,  the  inquiry  remains,  was 
the  presentation  of  the  certificate  to  appellant  a  condition  prece- 
denl'to  recovery?  No  evidence  was  given  of  the  value  of  the 
work  and  materials,  appellees  relying  solely  on  parol  proof  of 
the  amount  stated  in  the  certificate  as  conclusive  of  the 
amount  dae  them.  The  contract  of  appellees  required  them 
to  do  three  distinct  things  before  they  could  call  on  appellant 
for  mojiey:  (1)  They  were  to  furnish  labor  and  materials; 
(2)  procure  a  written  certificate  from  Bnrnham  &  Root  as  to 
the  amount  which  appellant  should  pay  to  them;  (3)  present  the 
certificate  to  appellant.  Whatever  difference  in  judgment 
there  may  be  as  to  the  importance  to  appellant  of  the  third 
requirement,  there  can  be  no  division  of  opinion  as  to  his 
right  to  demand  that,  under  the  stipulations  of  the  contract, 
appellees  yield  to  the  demand;  and  as  no  fraud  or  unfair 
pi-actice  was  resorted  to  for  the  purpose  of  securing  their  con- 
sent, no  good  reason  can  be  given  why  they  should  be  relieved 
of  their  undertaking.  If  it  were  necessary  to  assign  a  cause  for 
appellant's  desiring  a  written  certificate  the  task  would  not  be 
difficult.  In  general  terms  it  is  well  known  that  the  human 
memory  is  treacherous,  while  words  and  figures  committed  to 
writing  are  more  endnring,  and  can  not,  by  anything  short  of 
a  crime,  be  made  to  tell  more  than  one  story.  Then  it  must 
be  remembered  that  one  employing  an  architect,  relies  not 
only  on  his  skill  but  on  his  responsibility.  In  the  absence  of 
fraud  the  certificate  of  the  architect  is  conclusive  between  the 
owner  and  the  contractor,  but  it  cats  no  figure  between  the 
owner  and  the  architect.  The  responsibility  of  the  latter  can 
not  be  thus  written  away  by  his  own  hand.  The  owner  is 
deeply  interested  in  having  written  evidence  over  the  archi- 
tect's own  signature  as  to  his  action  in   the   premises,  and 

tqu  xxxin  so 
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when  he  makes  the  presentation  of  such  evidence  to  himself 
a  condition  of  payment  to  tlie  contractor,  the  latter  having 
agreed  to  the  condition,  will  not  be  heard  to  say  that  he  will 
not  perform  that  agreement,  but  that  he  will  do  something 
else  which  he  considers  just  as  well  for  the  owner.  It  is 
enough  for  the  owner  to  say  by  the  contract,  it  is  thus  writ- 
ten. As  it  was  written  so  it  must  stand  and  be  enforced. 
Barney  v.  Giles,  120,  154. 

The  case  here  presented  is  not  one  where  the  certificate 
was  destroyed  by  the  act  of  God,  the  public  enemy  or  inevita- 
ble accident.  But  appellees,  assuming  to  pass  upon  their 
legal  rights,  wilfully  and  deliberately  disqualified  themselves 
for  compliance  with  their  contract.  Having  received  the 
certificate  upon  which  they  now  rely,  after  examination  of  the 
same,  they  deliberately  returned  it  to  Bumham  &  Koot  In 
so  doing  tliey  assumed  the  burden  of  proving  that  a  case  had 
arisen  which  entitled  them  to  payment  from  appellant  without 
a  certificate.  We  surmise  that  they  endeavored  to  maintain 
that  position  until  the  mechanic's  lien  case  was  dismissed. 
Having  failed  to  sustain  that  contention  they  now  strive  to 
restore  things  as  they  were  when  they  had  the  certificate  in 
their  possession,  not  by  performing  their  contract,  but  by  sub- 
stituting something  in  the  place  of  performance.  But  the 
fact  is  overlooked  that  so  far  as  appellees  are  concerned,  the 
relations  of  Bumham  &  Koot  to  appellant  terminated  the 
instant  the  certificate  was  delivered  to  appellees.  When  they 
returned  the  paper  toBurnliam  &  Root  tliey  took  upon  them- 
selves all  risk  of  so  doing.  It  was  not  returned  to  appel- 
lant's agents,  for  Burnham  &  Koot  were  no  longer  his  agents 
in  any  transactions  with  appellees.  If  Burnham  &  Koot 
after  that  time  were  agents  of  any  person  for  the  holding  of 
the  certificate,  they  were  the  agents  of  ap]3ellees,  and  by  them 
alone  they  now  find  themselves  refused  possession  of  the 
paper.  The  contract  of  appellees  not  having  been  performed 
they  can  not  recover  thereon.  If  there  can  be  any  recovery 
on  a  quantum  meruit  (as  to  which  we  express  no  opinion)  no 
case  appears  from  this  record  for  such  recovery,  as  no  proof 
of  the  value  of  the  labor  and  materials  was  introduced  on  the 
trial.     The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Chicago  &  Northwestern  Baelwat  Company 

V. 

Geobge  Trayesl 

Railroads — yeg  Ugenee — Persoftal  Injurits — Sigma U — Oriimamee — ^^rt- 

dence. 

I.    Negrligence  is  a  qnetitioii  of  fact  for  the  jury. 
'2,    To  instruct  a  jary  as  to  the  weight  of  affirmatiTe  and  neieatiTe  testi- 
mony is  erroneous. 

8.  A  red  lantern  fannir  to  the  comer  of  an  eoffine  tender  is  no  oomplianoa 
with  an  ordinance  requiring  "  a  brilliant  and  conspicuoos  light.** 

4.  In  an  action  for  the  recovery  of  damases  from  a  railroad  company 
for  personal  injaries,  alleged  to  have  been  suffered  through  its  negligence» 
this  court  declines  to  interfere  with  the  yerdict  for  the  plaintiff. 

[Opinion  filed  Jnne  14,  1889.] 

Appeal  from  the  Oircnit  Coart  of  Cook  Coanty;  the  Hon. 
Fkank  Barer,  Jadge,  presiding. 

Messrs.  W.  C.  Ooudy  and  W.  B.  Keep,  for  appellant 

Mr.  W.  S.  Johnson,  for  appellee. 

Gaey,  J.  From  the  testimony  of  the  various  witnesses  in 
this  case  it  appears,  that  on  the  dark  and  stormy  evening  of 
the  25th  of  November,  1883,  while  the  atmosphere  was  sat- 
urated with  rain  drops  and  sleet,  ^^  which  froze  as  they  fell," 
and  the  moon,  which  lacked  bat  three  days  of  being  fall, 
shone  bright  and  clear  from  nnclonded  skies  throngh  a  balmy 
air  several  degrees  above  the  freezing  point,  the  appellants 
backed  a  locomotive  and  tender  eastward  on  the  north  track 
on  Kinzie  street,  across  Bobey  street,  in  Chicago,  and  etrack 
the  appellee,  who  was  crossing  Kinzie  street  on  Bobey  from 
the  northwest  toward  the  sontheast  corner  of  the  intersection 
of  the  two  streets.  He  received  the  blow  npon  his  right 
shoalder,  and  without  going  into  detail  it  saffices  to  say  that 
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he  has  snbstantially  lost  the  use  of  his  ri^ht  arm.  An  ordi- 
nance of  the  citj  pat  in  evidence  required  the  locomotive  to 
carry  **  a  brilliant  and  conspicaous  light  on  tlie  front  end." 
In  fact  there  was  probably  a  red  lantern  hung  to  what  was,  as 
then  moving,  the  northeast  corner  of  the  tender.  At  the 
same  time  that  the  locomotive  and  tender  were  entering  upon 
the  intersection  of  the  streets  from  the  west,  a  west  bound 
freight  train  on  the  next  track  south,  was  leaving  it. 

It  may  well  be,  that  if  the  boll  was  being  rung  on  the  loco- 
motive some  twenty  or  more  feet  from  the  end  of  the  tender, 
that  the  noise  of  the  passing  freight  train  drowned  the  sonTid 
of  the  bell.  Tliis  lantern  and  bell  were  the  only  warning,  be- 
yond the  presence  of  the  locomotive  and  tender  themselves, 
of  their  approach.  Whether  the  question  be  one  of  fact  or 
law,  it  can  hardly  be  said — the  character  of  locomotive  and 
headlights  being  taken  into  account — that  a  red  lantern  hung 
to  the  corner  of  the  tender,  complies  with  the  ordinance; 
in  a  dark  night  an  observer  might  readily  suppose  that  a  man 
was  carrying  it;  and  a  practice  of  backing  a  locomotive  and 
tender  across  streets  of  a  populous  city,  in  the  early  hours  of 
dark  nights  at  the  same  time  that  heavy  freight  trains — what 
in  this  record  is  called  a  double  freight  train — are  crossing  in 
the  contrary  direction,  with  no  greater  precaution  than  this 
j-ecord  shows,  it  may  be  safely  predicted,  will  sooner  or  later 
injure  somebody. 

These  considerations  were  for  the  jury.  The  emphasis 
with  which  the  counsel  for  the  appellants  pronounces  a  recent 
decision  of  this  court  that  "  the  question  as  to  what  consti- 
tutes negligence  is  one  of  fact  and  not  of  law,"  ♦  *  * 
"  a  heresy  *  *  *  not  supported  by  either  principle  or 
authority,"  comes  with  a  strange  sound  from  one  who  has 
been  ^^a  brilliant  and  conspicuous  light"  in  his  profession, 
through  all  the  hundred  and  odd  volumes  in  which  the 
Supreme  Court  have  reiterated  the  doctrine,  from  the  case  of 
the  G.  &  C.  U.  R  R  Co.  v.  Tarwood,  17  111.  509,  where  they 
said,  "  Negligence  is  a  question  of  fact  and  not  of  law,  and  the 
court  had  no  right  to  determine  it,"  down  to  L.  S.  &  M.  S.  R 
R  Co.  V.  Brown,  123  111.  162,  where  they  repeat  that  negli- 
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• 

upon  consideration  of  all  the  facts  and  circumstances  proved." 
Nor  have  they  stopped  at  that  In  Fairbury  v.  Kogers,  98 
HL  554,  in  a  connection  too  long  to  quote^  they  said :  "  The 
Circuit  Court,  in  charging  a  jury,  is  confined  to  questions  of 
law.  It  is  not  proper  that  expressions  of  opinion  by  this 
court  that  certain  circumstances  show  or  constitute  a  culpable 
want  of  care,  should  be  given  to  the  jury  in  an  instruction. 
However  sound  such  opinions  may  be,  they  relate  alone  to  a 
question  of  fact,  which,  in  the  first  place,  by  our  law,  must  be 
submitted  to  the  unbiased  opinion  of  the  jury."  And  for 
repeating  to  the  jury,  as  an  instruction,  the  opinion  of  the 
Supreme  Court  in  relation  to  facts  in  the  same  case,  when  it 
was  before  them  upon  appeal  from  a  former  judgment,  these 
appellants,  by  other  counsel,  procured  the  revei-sal  of  the  sec- 
ond judgment  in  C.  &  K  W.  Ey.  Co.  v.  Moranda,  108  111.  576. 
The  jury  were  instructed  far  more  favorably  to  the  appellants 
than  tlie  law  of  this  State  wai*rants.  The  refusal  to  instruct 
the  jury  as  to  the  weight  of  aiHrmative  and  negative  testi- 
mony, was  not  error;  giving  such  instruction  would  be.  Rock- 
wood  V.  Foundstone,  38  111.  199;  L.,  N.  A.  &  C.  By.  Co.  v. 
Shires,  108  III.  617.  In  a  case  recognizing  the  rule  that 
affirmative  is  more  to  be  regarded  than  negative  testimony,  it 
is  still  held  tliat  **  it  is  the  sole  province  of  the  jury  to  deter- 
mine the  weight  that  evidence  should  receive,  and  equally  so 
to  consider  conflicting  evidence,  without  any  assistance  from 
the  court."  Frizsell  v.  Cole,  42  111.362.  Similar  expressions 
can  be  found  in  many  volumes  of  the  Illinois  Beports,  32-388, 
41-254,  77-379. 

The  only  real  question  in  the  case  is  whether  the  jury 
ought  to  have  found  the  verdict  that  they  did.  The  evidence 
on  the  part  of  the  appellee  warrants  it.  The  only  substan- 
tial conflict  in  the  evidence  was  as  to  the  chai-acter  of  the  m'ght. 
Upon  the  jury  the  Legislature  of  this  State  has  placed  the 
burden  and  responsibility  of  deciding  between  conflicting  wit- 
nesses ^'without any  assistance  from  the  court."  For  a  court 
to  interfere  with  their  decision  upon  mere  dissatisfaction — the 
opinion  of    one  man  against  twelve — upon  a  matter  upon 
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which  each  of  the  thirteen  is  equally  competent  to  jndge,  is 
nsnrpation.  It  does  not  become  this  place  to  inquire  whether 
there  is  any  jnstification  or  excuse  for  the  very  general  gen- 
erosity of  jurors,  at  the  expense  of  the  proprietors  of  the 
ponderous  and  dangerous  agencies  of  modern  civilization. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
affii'med. 

Judgment  affirmed. 


Malcx>m  McNeill 

V. 

Maurice  Lacet  and  George  A.  Moore. 

Same 

V. 

Maurice  Wendell. 

A ttachmenti —  Garnishment  — Assignment — Insolvent    Corporations — 
Officers  qf-^Personal  Claims — Payment. 

1.  This  court  can  not  consider  alleged  errors  against  persons  not  parties 
to  a  given  appeal. 

2.  The  officers  of  an  insolvent  corporation  must  not  use  up  its  assets  in 
the  payment  of  their  own  claims. 

[Opinion  filed  June  14,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the  Hon* 
KiBK  Hawes,  Judge,  presiding. 

Mr.  Charles  H.  Aldrioh,  for  appellant 

MoBsrs.  Wiluah  NuifK,  and  Flower,  Bemt  &  Holptein, 
for  appellees. 

Gaby,  J.    These  two  cases  involve  the  same  question,  and 
the  first  has  in  it  also  the  question  of  fact,  whether  the  appel- 
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1eo6  were  creditorB  at  tbe  time  of  the  transaction  which  is  the 
subject-matter  of  litigation,  of  the  affirmative  of  which  the 
record  in  that  case  contains  satisfactory  evidence  which  it 
would  be  useless  to  repeat 

The  cases  are  attachments  by  the  appellees,  respectively, 
against  the  World's  Pastime  Exposition  Company,  in  which 
the  Illinois  Central  Railroad  Company  was  summoned  as  gar- 
nishee. The  railroad  company  paid  the  money  now  in  contro- 
versy into  court  The  appellant  claimed  it  by  assignment 
from  the  exposition  company,  and  the  appellees  by  their  gar- 
nishment The  appellant's  brief  argues  the  insufficiency  of  the 
evidence  to  support  the  verdict  against  the  exposition  com- 
pany on  the  issue  made  by  the  affidavit  for  an  attachment,  but 
that  question  is  not  before  the  court,  as  the  company  has  not 
appealed.  Whether  there  be  any  error  against  the  company, 
can  not  be  determined  on  an  appeal  to  which  the  company  is  no 
party.  Several  questions  of  practice,  of  no  importance,  are 
made,  which  need  no  attention. 

The  real  controversy  is  upon  the  fact  that  the  company, 
being  insolvent,  and  the  appellant  being  its  president  and  a 
large  creditor,  and  the  railroad  company  owing  it  about  $4,800, 
it  transferred  the  claim  to  the  appellant,  presumably,  though 
the  record  does  not  show  it,  to  apply  on  account  of  the  debt 
to  the  appellant,  no  other  consideration  being  shown. 

The  case  of  Beach  v.  Miller,  130  III.  102,  is  emphatic  that 
the  officers  of  an  insolvent  corporation  may  not  use  up  its 
assets  in  payment  of  their  own  claims.  That  an  attempt  to  do 
80  is  void  as  against  the  process  of  an  outside  creditor. 

So  much  of  the  money  in  court  as  is  necessary  to  pay  these 
appellees  was,  therefore^  rightly  adjudged  to  them. 

Judgment  affirmecL 
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'  Ifechaniea*    Lien^—Inttrrenipg  Petitions^ Parties — Pleading — Chap, 

82,  B,  S.,  Hees.  i,  2,  3  and  5 — Master — Finding  of-'Ezeeptions, 

*  1.    Alleged  errors  that  do  oot  affect  the  party  complaining  should  not 

be  considered. 

2.  llie  first  and  second  sections  of  the  Lien  law.  Chap.  82.  R.  S.,  give  a 
lien  in  all  cases  for  work  or  material  furnished  at  the  instance  of  the  owner 
ot  any  interest  in  land  for  anything  which,  by  being  furnished  for  tliat 
purpose  and  attached  to  the  premises,  becomes  the  property  of  such  owner 
as  part  of  his  interest  in  the  land. 

8.  Petitions  for  mechanics*  liens  must  truly  describe  the  contmct 
entered  into,  what  was  done  under  it,  and  if  no  time  was  fixed  by  it  for 
performance  the  law  will  imply  it  to  be  a  reasonable  time,  and  in  the  latter 
case  if  performance  is  complete  within  a  year,  the  lien  attaches. 

4.  It  is  not  necess-iry  by  express  words  to  negtitive  Sec  3  of  the  Lien 
law,  which  sets  forth  the  exceptional  cases  in  which  no  lien  can  exist, 
but  only  by  affirmative  description  of  the  contract  so  far  as  it  was  express, 
and  of  the  acts  done  in  the  performance  of  it,  show  what  the  whole  case  is, 
and  if  so  shown  nothing  repugnant  to  the  provisions  of  such  section  appear, 
a  lien  exists. 

5.  A  decree  adopting  a  master^s  report  amounts  to  the  overruling  of 
exceptions  thereto. 

6.  Upon  a  petition  filed  for  a  mechanics*  lien  this  court  holds  that  the 
complaint  of  the  defendant  that  the  ceetui  que  trust  under  a  trust  deed 
was  not  made  a  party  defendant  should  not  be  considered,  upon  the  ground 
that  the  error,  if  any,  does  not  affect  him;  that  the  contention  that  certain 
intervening  petitions  do  not  specify  when  work  was  to  be  done  and  material 
furnished  is  not  supported  by  the  evidence;  that  the  fact  that  the  decree 
of  sale  is  several  as  to  the  petitioners  in  the  several  petitionf,  cures  the  omis- 
sion of  one  of  two  pieces  of  land  from  the  original  petition,  but  included  in 
the  intervening  petitions,  in  so  far  as  to  warrant  the  participation  of  the 
original  petitioners  in  the  proceeds  of  the  sale  decreed  in  behalf  of  the 
intervening  petitioners,  and  that  the  defendant*8  exceptions,  save  one.  to 
the  master^s  report,  can  not  be  considered  for  want  of  certainty. 

[Opinion  filed  June  14,  18S9.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Hbnbt  M.  Shepabd^  Judge,  presiding. 
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Portouea  v.  Holmes. 
Messrs.  Wilson  &  Zook,  for  appellant 

Messrs.  Thornton  &  Chancellor,  for  appellees. 

Gaby,  J.  This  is  a  mechanics'  lien  case  in  which  the 
appellee  Holmes  and  his  partner,  Elliott  W.  Sproal,  tiled  the 
original  petition  against  the  appellant  and  Albert  White,  as 
owners.     The  other  appellees  filed  intervening  petitions. 

The  appellant  objects  that  though  the  holder  of  a  deed  of 
trust  in  the  nature  of  a  mortgage  is  made  a  defendant,  the 
cestui  que  tnust  is  not.  It  is  a  sufficient  answer  that  if  tliere 
were  any  error  in  that  respect,  it  does  not  affect  the  appellant, 
and  he  can  not  complain  of  it.  The  same  rule  applies  whether 
the  case  be  at  law  or  in  equity.  Grier  v.  Puterbaugh,  108  III. 
602;  Worden  v.  Crist,  106,  326.  And  such  cestui  que  trust 
is  not  injured,  for  the  decree  is  that  the  sale  of  the  premises  is 
to  be  subject  to  the  incumbrance,  and  besides,  none  but  parties 
are  affected  by  the  decree.     Dunphy  v.  Kiddle,  86  111.  22. 

It  is  also  objected  that  the  intervening  petitions,  one  on 
behalf  of  a  plumber,  and  the  other  for  lumber  furnished,  do 
not  specify  when  the  work  in  the  one  case  and  the  lumber  in 
the  other  was  to  be  done  or  furnished.  Those  petitions  do 
show  that  the  work  was  done  and  the  lumber  furnished  by 
May  31,  1884,  for  houses  being  erected  in  1884,  and  that  pay- 
ment was  to  be  made  within  four  months  after  the  last 
work  done  or  lumber  furnished.  In  general  terms  it  may  be 
said  that  the  first  and  second  sections  of  the  statute  of  March 
25, 1874,  Chap.  82,  B.  S.,  in  relation  to  liens,  give  a  lien  in  all 
cases  for  work  or  material  furnished  at  the  instance  of  the 
owner  of  any  interest  in  land,  for  anything,  which,  by  being 
furnished  for  that  purpose  and  attached  to  the  premises, 
becomes  the  property  of  such  owner  as  part  of  his  interest  in 
the  land.  The  third  section  specifies  the  exceptional  cases  in 
which  no  lien  shall  exist 

The  fifth  section  is:  ^^Tlie  bill  or  petition  shall  contain  a 
brief  statement  of  the  contract  on  which  it  is  founded,  if 
expressed,  or  if  the  work  is  done  or  materials  are  furnished 
noder  an  implied  contract,  the  bill  or  petition  shall  so  state 
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and  $kall  show  the  amount  dno  and  unpaid,  a  description  of 
the  premises  which  are  subject  to  the  lien,  and  such  other 
facts  as  may  be  necessary  to  a  full  understanding  of  the 
rights  of  the  parties."  Now  the  rule  of  pleading,  at  law,  lias 
l)een  settled  for  generations,  that  in  pleading,  whether  upon 
contracts  or  statutes,  if  there  be  first  '^a  general  clause,  and 
afterward  a  separate  and  distinct  clause,  something  which 
would  otherwise  be  included  in  it,  a  party  relying  upon  the 
general  clause,  in  pleading  may  set  out  that  clause  only, 
without  noticing  the  separate  and  distinct  clause  which 
operates  as  an  exception."  Such  an  exception  is  matter  of 
defense,  and  ought  to  bo  shown  in  pleading  by  the  opposite 
party.     1  Ch.  PI.  246-7,  16th  Am.  Ed. 

And  it  is  only  untechnical,  and  a  matter  of  form,  to  omit 
what  the  law  implies  from  the  facts  that  are  alleged.  Ibid. 
809;  Kinsley  v.  Bill,  9  Mass.  197.  And  <' although  the  rules 
of  pleading  in  courts  of  equity,  especially  in  the  case  of  bills, 
are  not  so  strict  as  those  adopted  in  courts  of  law,  yet  in 
framing  pleadings  in  courts  of  equity  the  draftsman  will  do 
well  (says  1  Daniell's  Ch.  362)  to  adhere  as  closely  as  he  can  to 
the  general  rnles  laid  down  in  the  books  which  treat  of  com« 
mon  law  pleadings,  whenever  such  rules  are  applicable  to  the 
case  which  he  is  called  upon  to  present  to  tiie  court, "  and  he 
follows  with  good  reasons  for  his  advice.  It  must  be  con- 
fessed that  from  the  numerous  decisions  of  the  Supreme 
Court  on  the  subject  of  mechanics'  liens,  an  anxious  reader  is 
left  in  painful  uncertainty  as  to  what  rules  apply  to  petitions 
for  their  enforcement;  but  the  conclusion  at  which  this  court 
has  arrived  is  that  the  i^titioner  must  truly  describe  the  eon- 
tract  he  actually  had,  and  what  he  did  under  it,  and  then,  if 
no  time  was  fixed  by  it  for  performance,  the  law  will  imply 
that  it  was  to  be  in  a  reasonable  time.  That  portion  of  the 
contract  is  then  an  implied  contract,  and  if  performance  was 
complete  within  a  year  from  the  commencement,  the  lien 
attaches.  It  is  therefore  not  necessary,  by  express  words,  to 
negative  the  language  of  the  third  section,  but  only  by  affirm- 
ative description  of  the  contract  so  far  as  it  was  express,  and 
of  the  acts  done  in  the  performance  of  it^  shpw  what  the  whole 
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case  really  is;  and  if,  so  shown,  nothing  repugnant  to  the  pro- 
Yisions  of  the  third  section  appear,  a  lien  exists. 

The  decree  is  for  the  sale  of  premises  described  as  the 
north  fortv-nine  feet  of  one  lot  and  the  south  nineteen  feet 
of  another.  The  original  petition  only  describes  the  forty- 
nine  feet  The  intervening  petitions  describe  both  parcels. 
If  the  decree  must  stand  or  fall  upon  the  original  petition,  it 
must  be  reversed.  But  the  decree  is  several  as  to  the  peti- 
tioners in  each  petition.  If  the  decree  is  right  as  to  the 
intervenors,  so  much  of  it  would  stand,  and  the  sale  take 
place,  though  the  part  relating  to  Holmes  and  Sproal  were 
reversed.  Eees  v.  Chicago,  38  111.  322,  and  cases  there  cited. 
This  defect  in  their  petition  was  not  adverted  to  in  the  Supe- 
rior Court,  and  is  plainly  a  mere  slip.  As  under  the  decree  for 
the  intervenors  the  premises  are  to  be  sold,  no  wrong  is  done 
by  permitting  the  original  petitioners  to  share  in  the  proceeds. 
If,  indeed,  the  appellant  shall  pay  off  the  intervenors,  without 
a  sale,  it  probably  will  follow  that  a  sale  of  nineteen  feet 
under  tlie  decree  in  favor  of  the  original  petitioners  will  pass 
no  title  to  the  nineteen  feet,  being  beyond  the  jurisdiction  of 
the  court  on  that  petition.  In  that  contingency,  by  some  appro- 
priate proceeding,  as  by  a  bill  of  review,  the  decree  may  be 
made  to  conform  to  the  petition.  It  is  not  a  practical  matter 
affecting  the  real  rights  of  the  parties  or  the  justice  of  the 
case. 

The  appellant  says  truly  in  his  brief,  that  the  case  was  such 
as  requires  a  reference  to  a  master.  That  subject  has  been 
considered  in  Huling  v.  Farwell  this  term.  In  fact  there  was 
a  reference  '^to  take  proofs  and  report  the  same,"  and  it  is 
objected  that  he  had  no  authority  to  report  conclusions.  Tlie 
appellant  treated  the  case  in  the  Superior  Court  as  properly 
referred  to  the  master  with  full  powers  to  him.  Before  the 
master,  the  appellant  tiled  objections  to  the  master's  conclu- 
sions and  repeated  them  as  exceptions  to  the  report  before 
the  court.  In  all  this  he  followed  the  regular  order  of  chan* 
eery  practice.  But  in  his  objections  and  exceptions,  the  same 
want  of  certainty  appears  in  this  case,  as  in  that  last  cited. 
It  can  not  be  ascertained  whether  any  one  of  them  is  well 
taken  witliout  a  full  examination  of  all  the  evidence  in  the 
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case.  One  already  familiar  with  the  case  would  know  what 
part  of  the  evidence  to  look  to  for  information  as  to  either 
claim,  or  any  question  involved,  but  to  a  court  taking  up  the 
record  as  a  new  matter,  the  exceptions  only  show  tliat  the 
appellant  is  dissatisfied  with  the  report,  in  general  and  detail. 

The  only  exception  that  can  bo  considered  without  exami- 
nation of  the  whole  evidence,  is,  that  the  master  has  reported 
a  prior  incumbrance,  but  has  not  reported  the  separate  value 
of  the  land  and  improvements.  If  the  premises  were  to  be 
sold  discharged  of  that  incumbrance,  that  exception  would  be 
well  taken  under  Sec  17  of  the  Lien  act,  but  as  they  are  to  be 
sold  subject  to  it,  the  separate  value  is  immaterial. 

The  record  does  not  support  the  assertion  in  the  brief  that 
it  does  not  appear  that  the  master's  report  was  before  the  court. 
The  report  is  copied  into  the  record  as  filed  June  3, 1885,  and 
the  decree  recites  that  the  cause  came  on  to  be  heard  upon 
certain  bills  and  answers  ''together  with  the  report,"  etc. 

There  is  no  formal  order  upon  the  exceptions  to  the  report, 
but  a  decree  adopting  its  conclusions  in  effect  overrules  the 
exceptions.  Anderson  v.  Henderson,  124  111.  164.  The  rule 
at  law  is  the  same  as  to  the  motion  for  a  new  trial.  Parr  v. 
Yan  Home,  40  III.  122.  Aside  from  the  conduct  of  the  ap- 
pellant in  treating  the  proceedings  before  the  master  as  on  a 
full  reference,  his  objections  to  the  master's  antliority  are 
answered  by  the  case  of  Hess  v.  Voss,  52  III.  472.  Before 
making  the  point  that  the  sale  will  be  without  redemption  the 
writer  of  appellant's  brief  should  have  read  Sec.  16,  Ch.  77,  B, 
S.,  and  several  sections  following. 

What  may  be  the  real  merits  of  the  several  claims  upon  the 
facts,  is  a  subject  upon  which  this  court  can  make  no  inquiry 
without  departing  from  the  regular  course  of  chancery  prac- 
tice, and  making  a  precedent,  to  follow  which  would  impose 
upon  tliis  court  labors  not  belonging  to  it,  and  which,  with  tlie 
press  of  business,  it  has  no  time  to  perform.  The  decree  is 
affirmed. 

Decree  affirmed. 
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Eli  Gaffield 

V. 

Egbert  Scott  et  al. 

Salrt — Goodn/or Familj/ Contumpfion — Hvtband and  Wift—Parekatea 
bg  Wife — Promt*  fo  Pag  bg  Huthand — Eeideiiet — Surdtn  ef  Pro^^ln- 
Uruetiona, 

1.  Thi«  coDrt  can  not  pam  upon  an  alleged  erroneous  mling  touching 
the  introduction  of  certain  evidence,  in  tbe  atwence  of  information  ne  to 
wbat  tbp  Hiwwer  to  the  question  wked,  and  to  which  an  objection  wa«  «ds- 
tained,  would  have  been. 

8.  In  an  action  for  Ihe  recovery  of  a  Bum  claimed  to  ))e  due  for  goods 
foraiiihed  for  fnmily  coneumption,  this  court  holds  that  tbe  trial  court  erred 
in  lefuBiDg  to  give  in  behalf  oF  the  defendiint  certain  inalroction".  touching 
tbe  uece«iitr  for  a  considpration  to  support  a  promise  to  pay,  and  the  lia- 
bility of  a  husband  for  debts  contracted  bj  his  wife. 

[OpioioD  filed  June  4,  1SS9.] 

V. 
Afpkal  from   the   Cironit  Court  of  Cook  Oonnty;  tlie 
Hon.  A.  !N.  Watebmak,  Jndge,  preBidiog. 

Hr.  Ebkbt  Hibstand,  for  appellant. 

Mr.  H.  0.  BKNiTBTr,  for  appellees. 

MoRAH,  J.  This  action  was  coinmoDced  against  appellant 
and  bis  wife,  and  the  special  cotints  in  the  declaration  were 
fur  goods,  wares  and  merchandise  sold  and  delivered  to 
defendants,  "  the  saine  being  for  the  expenses  of  the  family  of 
Eaid defendant,  and  delivered  to  and  so  nsod  bj  said  defendants," 
and  there  were  also  the  common  connta.  Upon  the  trial  the 
action  was  dismissed  as  to  the  wife,  and  proceeded  to  verdict 
and  judgment  against  appellant.  The  proof  was  that  the 
goods  were  purchased  by  the  wife,  but  there  was  no  proof  as 
to  the  delivery  of  the  goods  to  any  person  or  at  any  place. 
There  was  some  evidence  weakly  tending  to  show  that  appel- 
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lant,  when  the  bill  was  presented  to  hiu,  promised  to  pay  it, 
but  on  this  point  there  was  a  decided  conflict. 

A  witness  named  Graham,  a  son-in-law  of  Mrs.  Gaffield, 
called  by  appellant,  was  asked  by  appellant's  counsel  the  fol- 
lowing questions : 

Q.  '*  Have  you  examined  the  account  in  the  declaration 
for  the  purpose  of  ascertaining  when  certain  articles  were 
delivered,  that  are  marked  there  as  delivei'ed  at  a  certain 
number  on  Indiana  street? 

A.     **  Yes,  sir. 

Q.     "  Who  resided  there  ? 

A.     "  Franklin  Graham  and  Angela  W.  Graham. 

Q.  "  Wore  those  goods  delivered  and  for  whose  use  were 
they  delivered  and  by  whom  were  they  used  ? 

(Objection  sustained  and  exception  by  defendant.) 

Q.  "  Now,  Mr.  Graham,  do  you  know  to  whom  the  goods 
mentioned  in  the  bill  of  particulars  filed  in  this  case,  were 
delivered  by  this  plaintiff's  firm? 

A.     "  Yes,  sir. 

Q.     "  To  whom  were  they  delivered  ? " 

(Plaintiff's  objection  sustained   and  defendant  excepted.) 

The  ruling  in  refusing  to  allow  the  witness  to  answer  said 
questions  is  assigned  for  error.  There  was  no  offer  made  by 
counsel,  and  no  statement  to  the  court  of  what  he  expected 
the  witness  would  answer  to  such  questions.  It  is  not  appar- 
ent from  the  questions  what  the  evidence  sought  to  be  elicited 
would  be,  though  it  may  be  inferred  that  it  was  expected  the 
answer  would  be  favorable  to  defendant.  But  that  is  not 
enough.  To  overcome  the  presumption  that  the  ruling  of  the 
trial  court  is  right,  it  must  be  made  to  appear  affirmatively 
from  the  bill  of  exceptions  that  prejudicial  error  was  com- 
mitted. We  must  know  what  appellant  claims  the  answer 
would  be,  before  we  can  determine  that  it  was  error  to  exclude 
them.  Jenks  v.  Knatts  Mexican  S.  W.  Co.,  58  la.  549; 
Vatow  V.  Diehl,  62  la.  676;  Mergenthem  v.  The  State,  107 
Ind.  567 ;  Stanley  v.  Smith,  15  Oregon,  505. 

Defendant  asked  the  court  to  give  the  following  insti*uo* 
tions,  but  the  court  refused. 
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1.  The  jury  are  instructed  as  a  matter  of  law  that  a  prom- 
ise made  without  consideration  is  of  no  legal  effect,  and  is  not 
bindinp^  upon  the  person  so  making  it,  and  in  this  case,  even 
should  it  appear  by  a  preponderance  of  the  evidence  that  the 
defendant,  Eli  Gaffield,  did  promise  to  pay  the  claim  in  ques- 
tion, such  promise  is  not  binding  upon  said  defendant,  unless 
it  also  appears  that  there  was  a  ^ood  and  valuable  considera- 
tion for  such  promise. 

2.  The  jury  are  instructed  that  a  husband  can  not  be  made 
liable  for  debts  contracted  by  his  wife  in  his  name  unless  she 
has  authority  to  make  sucli  contract,  and  a  tradesman  who 
sells  goods  to  the  wife  upon  credit  of  her  husband  takes  the 
burden  of  proof  of  showing  such  authority,  and  in  this  case, 
unless  such  authority  has  been  shown  by  the  preponderance 
of  the  evidence,  the  verdict  should  be  for  the  defendants. 

The  refusal  to  give  such  instructions  was  error.  They  con- 
tain correct  propositions  of  law  applicable  to  the  evidence  in 
the  case.  Eddy  v.  Boberts,  17  111.  505;  Schouler  on  Hus- 
band and  Wife,  Sec.  127  et  seq. 

For  the  error  in  refusing  said  instructions  the  judgment 
must  be  reversed  and  the  case  remanded. 

Meversed  and  remcmded. 


Lyman  Trumbull  et  al 

V. 

Union  Trust  Company  et  al. 

Insohettcp — Wool  Factor^-^ Assignment  by  Less  than  Full  Number  qf 
Members  qf  Firm — Subsequent  Ratification  by  the  Hest — Receiver — PoS' 
session  of—Warehousemen — Loans  upon  Receipts  of— Attorney'' s  Fees-^ 
Evidence — Costs — Confusion. 

1.  An  assignment  should  not  be  made  by  leBs  than  the  fall  number  of 
the  members  of  a  given  firm  in  the  absence  of  the  r&«t  and  without  their 
authority,  nnless  a  crinis  has  arrived  in  its  affairs,  and  the  absent  partners 
can  not  be  consulted  personally  or  otherwise,  in  time  to  meet  or  avoid  the 
Bame. 

2.  Sabeeqnent  ratification  by  snch  absent  partners  does  not  operate  to 
'livest  the  rights  of  purchasers  and  lien  holders  acquired  in  good  faith  after 
the  execution  of  the  first  instrument,  and  before  such  ratification. 
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8.  The  admixture  by  a  factor  of  certain  grades  of  wool  b^longrioff  to 
difffrent  consifrnors,  without  keopin^r  account  of  the  property  of  the  differ- 
ent shippers,  amounts  to  confusion,  and  in  proceedings  involving  the  same, 
the  owners  must  be  made  whole  beyond  all  doubt 

4.  The  practice  of  factors  to  issue  what  purport  to  be  warehouse  receipts 
covering  their  own  property  upon  their  own  premiseSf  does  not  constitute 
them  warehousemen,  nor  does  such  receipt  furnish  greater  protection  to  its 
holder  than  would  an  unacknowledged  chattel  roortgHge. 

5.  Upon  an  appeal  from  an  order  of  the  (bounty  Court  touching  the  mut- 
ter of  the  insolvency  of  a  firm  of  wool  factors  this  court  holds,  with  refer- 
ence to  the  cLiim  for  first  lien  hy  the  Union  Trust  Company,  upon  certain 
wool,  that  the  same  can  not  be  maintained  in  view  of  the  fact  that  the 
amount  of  money  claimed  to  have  been  advanced  by  it  thereon  and  unpaid 
at  the  time  of  the  hearing  in  said  court  is  purely  conjectural  and  incapable 
of  being  shown;  that  the  assignment  by  two  of  three  partners  composing 
the  insolvent  firm  was  inoperative  to  pass  title  to  the  property  involved 
until  the  same  was  ratified  by  the  absent  partner,  his  whereabouts  not  hav- 
ing been  shown  when  the  same  was  made,  and  that  the  interest  of  the  two 
partners  did  not  pass  till  then;  that  the  taking  possession  by  a  storage 
company  of  lofts  leased  by  it  from  said  insolvents  by  a  ruse  after  the 
receiver  of  said  firm  had  taken  possession  thereof,  and  before  such  ratifica- 
tion, can  not  be  complained  of;  that  such  action  sufficed  to  make  its  title 
complete  against  the  assignors,  assignee  and  general  creditors  to  the  extent 
of  the  advances  of  its  receipt  holders  which  remained  unpaid,  and  that  cer- 
tain receipt  holders  had  no  better  standing  as  against  the  consignors  of 
certain  wool  than  the  factors  would  have  themselves. 

[Opinion  filed  June  4,  1889.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
R.  Pbenderoast,  Judge,  presiding. 

Tliis  is  an  appeal  from  an  order  of  the  County  Court  of 
Cook  County  in  the  matter  of  T.  W.  Hall  &  Co.,  insolvent 
debtors.  The  firm  of  T.  W.  Hall  &  Co.,  composed  of  Thomas 
W.,  Charles  and  William  P.  Hall,  were  merchants  and  factors 
in  wool,  having  their  oflBce  and  warehouse  in  two  connected 
buildings,  known  as  numbers  46  to  52  Dearborn  avenue,  Chi- 
cago. They  occasionally  purchased  wool  on  their  own  ac- 
count, but  generally  their  business  was  that  of  factors.  The 
firm  was  a  customer  of,  and  kept  a  general  deposit  account  with 
the  Union  Trust  Company,  a  banking  institution  in  Chicago. 
In  June,  1877,  an  agreement  was  made  between  the  firm  and 
said  bank  for  advances  by  the  latter  on  wool  to  be  consigned 
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lo  the  firm.  S.  W.  Kawson,  president  of  and  a  witness  for 
the  bank,  testified  that  the  bank  was  to  have  a  lease  of  the  sec- 
ond floor  of  the  Halls'  warehouse,  and  that  it  would  pay  the 
drafts  against  the  wool,  which  was  to  be  placed  on  said  second 
floor.  The  trust  company  was  to  be  cofasidered  the  owner  of 
tlie  wool  to  the  extent  of  the  advances,  and  when  it  was  sold, 
the  indebtedness  was  to  be  paid;  but  it  never  had  possession 
of  any  part  of  Hall  &  Co.'s  warehouse,  or  any  part  of  the 
wool.  When  a  draft  arrived,  Hall  &  Co.  would  draw  their 
check  for  the  amount,  procure  a  certification  thereof  by  the 
trnst  company,  and  use  the  same  to  pay  the  draft,  which  was 
then  taken,  with  the  bill  of  lading  for  the  wool  attached 
thereto,  and  both  delivered  to  the  trust  company.  Policies 
of  insurance  on  this  wool  were  taken  by  Hall  &  Co.  in  their 
firm  name,  loss,  if  any,  made  payable  to  the  trust  company, 
and  the  policies  delivered  to  the  latter.  The  drafts,  bills  of 
lading  and  policies  remained  in  possession  of  the  trust  com- 
pany until  the  hearing  in  the  County  Court.  For  the  amount 
of  such  advances  Hall  &  Co.  gave  their  notes  to  the  trust 
company  from  time  to  time,  as  the  advances  were  made,  the 
amounts  of  the  notes  always  being  for  a  somewhat  larger 
amount  than  the  draft.  No  advances  were  made  by  the  trust 
company  under  this  agreement  after  August,  1887.  A  sep- 
arate account  of  the  advances  was  not  kept,  but  they  were 
blended  with  the  general  account  of  Hall  &  Co.;  the  payments 
made  by  Hall  &  Co.  were  made  on  the  general  account,  and 
in  renewing  the  loans  the  notes  for  the  advances  on  the  wool 
were  kept  separate  from  those  given  on  the  general  account. 
The  total  amount  of  advances  made  on  wool  in  1887  was  sworn 
by  Rawson  to  be  $28,000  on  wool  consigned  by  Ayers  &  Fell, 
and  about  $60,000  on  other  wool,  called  Montana.  He  also 
testified  that  out  of  the  total  amount  of  advances.  Hall  &  Co. 
owed  the  trust  company  at  the  time  of  the  hearing,  $22,665, 
of  which  the  sum  of  $3,165  was  for  an  overdraft.  At  times, 
on  renewal  of  a  note,  the  trust  company  loaned  to  Hall  «fe  Co. 
more  money  than  the  amount  of  the  note  taken  up.  In  1887, 
the  bank  advanced  to  Hall  &  Co.  $80,000,  in  addition  to  the 
advances  on  the  wool. 

Vou  XXXIII  21 
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The  trust  company  claimB  a  first  lien  on  all  the  Ayers  & 
Fell  wool  which  came  to  the  hands  of  the  assignee  of  T.  W. 
Hall  &  Co.,  or  its  proceeds,  to  the  extent  of  said  advances 
thereon,  which  (it  is  alleged)  remain  nnpaid  to  the  amount  of 
$19,500. 

In  Jnne,  18S7,  Ilall  &  Co.,  by  two  written  instrnments, 
leased  to  the  National  Storage  Company  the  third  floor  of 
their  warehouse  for  one  year,  the  entire  rent  being  $5.  The 
conditions  of  the  lease  were  as  follows  : 

J^lrst.  Tliat  said  leased  premises  shall  be  need  and  occu- 
pied exclusively  for  the  storage  of  goods,  chattels  and  per- 
sonal property. 

Secand.  Said  party  of  tlie  second  part,  or  its  agent  or 
agents,  shall  be  permitted  easy  and  convenient  passage,  at  any 
and  all  times,  through  any  part  of  the  abutting  premises  that 
is  or  shall  be  occupied  or  controlled  by  said  parties  of  the  first 
part,  for  the  purpose  of  convenient  access  to  the  promises 
herein  leased. 

Third.  It  is  further  agreed  that  this  lease  may  be  can- 
celed, and  the  said  premises  leased  herein  be  surrendered  to 
said  first  party,  whenever  all  the  storage  warrants  given  by 
said  second  party  to  the  said  first  parties  shall  have  been 
taken  up  and  canceled  by  said  second  party. 

In  January,  18SS,  they  made  another  lease  to  the  storage 
company,  of  the  second  floor  of  the  warehouse,  at  the  same 
rental,  the  above  conditions  being  inserted  in  the  instrument, 
and  another  to  the  effect  that  Hall  &  Co.  might  have  the  use 
of  such  portion  of  the  premises  as  should  not  be  occupied  by 
the  lessees. 

In  June,  1S88,  two  other  leases  were  executed  by  Hall  & 
Co.  to  the  storage  company  for  the  second  and  third  floors  of 
the  warehouse,  for  a  term  of  one  year,  the  rental  specified  in 
each  being  $5.  The  National  Storage  Company  had  no  per- 
manent warehouse.  Its  method  of  business  was  to  take  a 
lease  of  premises  near  the  persons  desiring  to  have  business 
relations  with  it,  usually  leasing  a  part  of  said  pei'son^s 
premises.  Such  leased  premises  are  designed  to  be  during 
the  term  of  such  lease,  the  warehouse  of  such  company.     Fos- 
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session  of  them,  as  it  claims,  is  taken  either  by  placing  snch 
premises  nnder  its  lock  and  key,  or  by  placing  thereon  signs 
indicating  its  rights  and  possession.  The  company's  ware- 
house receipts  are  then  issued  upon  the  property  placed  upon 
such  premises,  and  its  possession  thereof  and  supervision  of 
ihe  goods  placed  therein,  are  alleged  to  be  maintained  by  the 
constant  presence  of  a  custodian,  or  by  the  daily  visits  of  one 
of  its  inspectors. 

Its  warehouses  were  designated  by  numbers,  that  at  46  to 
53  Dearborn  avenue  being  numbered  18.  After  the  relation 
of  lessor  and  lessee  was  thus  created,  Hall  &  Co.  made  writ- 
ten applications  to  the  storage  company  in  which  was  stated 
that  the  appellants  had  placed  upon  premises  leased  to  the 
storage  company  a  certain  amount  of  wool  belonging  to  the 
applicants,  and  requesting  a  warehouse  receipt  therefor.  In 
response  to  such  application,  receipts  were  issued  by  the 
storage  company,  acknowledging  the  receipt  of  the  wool  and 
undertaking  to  deliver  the  same  to  the  order  Of  T.  W.  Hall 
&  Co.  at  its  warehouse  No.  IS,  at  the  premises  described  in 
the  leases,  upon  the  payment  of  storage  and  charges,  and  the 
surrender  of  the  receipts  properly  indorsed. 

Hall  &  Co.  borrowed  of  the  several  parties  named  below, 
the  amounts,  and  at  the  dates  set  opposite  their  respective 
names:  Lyman  Trumbull,  $10,000,  December  30,  1887; 
Commercial  National  Bank,  $17,500,  April  21  and  25,  1888; 
Ira  Tomblin,  $10,000,  April  14,  1888;  Illinois  Trust  & 
Savings  Bank,  $27,000  in  the  fall  of  1887;  Union  National 
Bank,  $19,000,  May  17,  1888;  Metropolitan  National  Bank, 
$3,000,  June  13,  1888. 

To  secure  these  loans  warehouse  receipts,  in  substance  as 
above  set  forth,  properly  indorsed,  were  delivered  to  the 
several  lenders  by  Hall  &  Co.  On  June  1,  1888,  all  the  out- 
standing receipts  were  called  in  by  the  storage  company  and 
others  for  like  amounts  issued.  At  the  time  of  the  hearing  in 
the  County  Court  there  was  due  on  the  several  debts  last 
above  specified,  more  than  $50,000,  in  the  aggregate,  for 
which  the  only  security  was  the  said  warehouse  receipts  held 
by  the  creditors,  which  called  for  more  wool  than  was  in  the 
warehouse  at  the  time  of  the  assignment 
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In  July,  Angnst,  September,  1887,  and  May,  1888,  William 
Parberry,  Henry  Kertz,  Grande  Brothers,  Patterson  Brothers 
and  Lieneinan  &  Schmidt,  severally  sliipped  to  Hall  &  Co.  as 
factors,  certain  quantities  of  wool,  parts  of  which  were  not  ac- 
counted for  by  Hall  &  Co.  up  to  the  time  of  their  assignment. 
That  belonging  to  Parberry  and  Kertz  was  mixed  with  other 
wool  of  the  same  kind,  and  they  claimed  that  they  were  en- 
titled to  receive  the  quantities  which  had  not  been  accounted 
for  out  of  any  wool  of  that  kind  which  came  into  the  hands 
of  the  assignee.  That  belonging  to  Grande  Brothers  was 
sent  out  of  their  warehouse  by  the  Halls  and  stored  else- 
where, and  its  identity  was  lost.  Other  wool  was  substi- 
tuted by  the  party  controlling  the  latter  warehouse,  and  was 
received  by  Hall  &  Co.  as  and  for  the  Grande  Brothers'  wool. 
The  wool  of  Patterson  Brothera  and  Lieneman  &  Schmidt 
which  was  not  sold  by  Hall  &  Co.,  was  received  by  the 
assignee.  Part  of  the  wool  which  was  in  Hall  &  Co.'s  ware- 
house at  the  time  of  the  assignment  was  claimed  by  the 
Lincoln  National  Bank,  and  part  thereof  by  Henry  F.  Veh- 
meyer,  on  receipts  issued  by  T.  W.  Hall  &  Co.,  as  collateral 
security,  each  receipt  acknowledging  that  a  certain  quantity 
of  wool  had  been  received,  subject  to  the  order  of  the  party  to 
whom  the  receipt  was  issued,  on  the  surrender  of  the  receipt. 
In  these  receipts,  signed  by  T.  W.  Hall  A  Co.,  it  was  stated 
that  the  property  was  storage  and  insurance  free. 

In  the  summer  of  1888,  Thomas  W.  Hall  left  Chicago  and 
went  west  to  some  point  not  named  by  any  witness,  on  busi- 
ness of  his  firm.  Afterward,  on  July  19th,  his  partners  exe- 
cuted and  delivered  to  John  Kinsev,  as  assiijnee,  an  instrument 
purporting  to  be  a  voluntary  assignment  of  the  firm  of  T.  W. 
Hall  &  Co.  Kinsey  at  once  took  exclusive  possession  of  the 
entire  warehouse  above  described,  including  the  second  and 
third  floors  and  all  their  contents.  On  the  next  day,  by  a  ruse, 
the  storage  company  managed  to  place  one  of  its  agents  in 
actual  possession  of  the  second  and  third  floors,  and  the  wool 
there  stored.  A  dispute  as  to  the  possession  of  those  two 
floors  and  their  contents  thereupon  arose  between  the  assignee 
and  the  storage  company,  which,  by  arrangement   between 
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tiiera,  resulted  in  an  order  bj  the  Connty  Court  on  July  23d, 
directing  assiornee  to  hold  possession  until  the  rights  of  all 
parties  could  be  determined,  and  without  prejudice  to  either, 
and  ordering  the  storage  company  to  yield  possession  to  the 
assignee. 

On  July  2l6t,  Thomas  W.  Hall  ratified  and  confirmed  the 
assignment  to  Kinsey.  The  assignee,  by  direction  of  the 
County  Court,  sold  all  the  wool  which  came  to  his  hands,  tlie 
proceeds  thereof  being  $51,739.93. 

By  consent  of  parties,  the  claims  were  all  submitted  to  the 
court  for  trial  together.  Out  of  the  amount  so  received  by 
the  assignee  as  the  proceeds  of  said  wool,  the  County  Court 
ordered  that  he  appropriate  $5,353.37  in  pa^'ment  of  his 
charges,  expenses  and  attorney's  fees  included  in  the  litigation 
and  in  the  administration  of  his  trust.  The  remainder  was 
ordered  to  be  divided  and  paid  as  follows:  to  the  Union  Trust 
Co.,  $9,523.22;  Patterson  Bros.,  $5,012.35;  Lieneman  & 
Schmidt, $6,092.11;  Grande  Brothers,  $2,011.64;  William  Par- 
berry,  $2,268.32;  Henry  Kertz,  $857.01;  National  Storage 
Company  for  the  benefit  of  its  receipt  holders,  $20,561.01. 
The  Lincoln  National  Bank  and  Vehmeyer  were  denied  all 
right  as  secured  creditors. 

From  that  order  Lyman  Trumbull,  Commercial  National 
Bank,  Ira  Tomblin,  Illinois  Trust  and  Savings  Bank,  Union 
National  Bunk,  Metropolitan  National  Bank  and  National 
Storage  Company  appeal.  Appellees  have  assigned  cross- 
error  denying  appellant's  right  to  participate  in  the  proceeds 
of  the  sale  of  the  wool. 

Mr.  Henry  S.  Bobbins  and  Chables  L.  Brooke,  for  appel- 
lants. 

The  facts  found  by  the  final  order  as  the  basis  of  the  allow- 
ance of  the  claim  of  the  Union  Trust  Company  are  that  by 
contract  with  T.  W.  Hall  &  Co.  the  trust  company  was  to  fur- 
nish the  money  needed  to  pay  advances  to  be  made  by  T.  W. 
Hall  &  Co.,  to  persons  consigning  wool  to  them  on  the  wool 
80  consigned,  and  was  to  have  a  lien  on  the  wool  on  which 
snch  advances  were  made  for  the  money  so  advanced  by  it ; 
tliat  said  wool  should  be  held  by  T.  W.  Hall  &  Co.  for  the 
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benefit  of  said  trust  conipaDj  as  securitj  for  the  money  so 
advanced  by  it,  and  the  proceeds  thereof  applied  to  such 
advances;  that  under  tliis  arrangement  the  trust  company 
furnished  $18,507.04  to  T.  W.  Hall  &  Co.,  who  advanced  the 
same  to  Ayers  &  Fell  upon  a  large  amount  of  wool  consigned 
by  them  T.  W.  Hall  &  Co. ;  that  all  the  Ayers  &  ^ell  wool 
which  came  to  the  hands  of  the  assignee  was  received  under 
the  agreement  and  is  subject  to  this  lien,  and,  as  it  consisted 
of  only  68,530  lbs.,  the  proceeds  of  which  were  only  $9,523.22^ 
this  sum  was  awarded  to  the  trust  company. 

The  correctness  of  this  part  of  the  order  is  contested  on 
two  grounds: 

1.  That  under  the  law  and  evidence  no  such  lien  is 
established. 

2.  If  established,  that  it  must  be  postponed  to  the  rights 
of  appellants. 

There  are  three  ways  of  making  personal  property  security 
for  a  debt :  by  a  pledge,  by  a  mortgage  and  by  an  equitable 
lien.  A  pledge  this  was  not^  because  possession  (which  is 
essential)  did  not  pass.  It  also  lacks  all  the  elements  of  a 
mortgage.  If  anything,  it  is  an  equitable  lien.  We  are  not 
disposed  to  deny  that  the  facts  found  in  the  decree  would 
establish  such  a  lien,  but  insist  that  these  facts  are  not  sup- 
ported by  the  evidence  when  considered  in  connection  with 
the  law  goveiTiing  such  liens.  To  such  a  lien  there  must  be 
in  existence,  not  only  when  it  is  created,  but  when  also  it  is 
sought  to  be  enforced,  a  res  susceptible  of  clear  identitieation 
to  which  it  can  attach. 

In  Jones  on  Liens,  Sec.  34,  the  author  says:  "It  is  essential 
to  an  equitable  lien  that  the  property  to  be  charged  should 
be  capable  of  identification,  so  that  the  claimant  of  the  lien 
may  say,  with  a  reasonable  decree  of  certainty,  what  prop- 
erty it  is  that  is  subject  to  his  lien."  *  *  *  "  It  is 
necessary  that  the  property  or  funds  upon  which  the  lien 
is  claimed  should  be  distinctly  traced,  so  that  the  very  thing 
which  is  Nsnbjeet  to  the  special  charge  may  be  proceeded 
against  in  an  equitable  action,  and  sold  under  a  decree,  to 
satisfy  the  charge.     A  fund  is  not  thus  traced  when  it  has 
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gone  into  the  general  bank  acoonnt  of  the  recipient,  or  after 
it  has  been  mixed  with  other  funds  from  other  sonrecs." 

Person  v.  Obertnffer,  59  Howard's  Practice,  BS9j  is  a  case 
exactij  in  point.  The  insolTcnts  were  silk  manufacturers. 
Plainti&  had  with  them  an  agreement  whereby  plaintiffs 
were  to  fnmish  raw  material,  the  goods  when  manufactured 
to  be  delivered  t^  plaintifib,  and  by  them  sold,  and  their 
advances  paid  out  of  the  proceeds.  Insolvents  made  a  general 
assignment  under  which  the  assignee,  among  other  property, 
obtained  nineteen  pieces  of  silk,  both  finished  and  unfinished. 
Tins  snit  was  by  plaintiffs  to  enforce  an  equitable  lien  upon 
such  silk. 

There  was,  as  in  the  case  at  bar,  "  a  running  agreement 
between  the  parties  thereto  involving  settlement  of  demands, 
supplies,  sales  and  settlements  of  advances  and  material." 
The  court  said  :  ^  All  the  cases  point  to  one  conclusion : 
that  the  identical  property  or  its  proceeds  must  be  traced 
in  order  to  uphold  the  lien.  In  this  particular  the  evidence 
offered  on  the  part  of  plaintiffs  fails  to  substantiate  their 
claim  to  the  equitable  relief  which  they  seek." 

The  case  of  Drake  v.  Taylor,  6  Blatchford,  14,  was  a 
bill  to  enforce  an  equitable  lien  against  the  proceeds  of 
some  property.  The  court  denied  the  relief,  saying :  "  The 
money  having  been  mixed  and  confounded  with  other 
money,  and  neither  it  nor  any  substitution  for  it  being  shown 
to  be  capable  of  ascertainment  or  identification,  or  to  be  in 
existence  anywhere,  the  right  of  the  plaintiff  to  follow  the 
money,  and  to  claim  a  lien  upon  anything  in  respect  to  it,  is 
gone."  See,  also,  Fletcher  v.  Morey,  2  Story,  655;  Grinnell 
V.  Syndam,  3  Sandf.  (N.  T.)  134. 

It  is  equally  essential  to  the  enforcement  of  such  alien  that, 
at  the  time  it  is  soaght  to  be  enforced,  the  debt  it  secures 
should  be  susceptible  of  ascertainment  as  to  the  amount,  and 
should  not  be  so  included  in  other  indebtedness  as  to  render 
it  impossible  to  tell  how  much  is  secured  by  the  lien  and  how 
mnch  is  not  In  both  these  necessary  conditions  the  trust 
company  failed  to  support  its  claim  by  the  evidence,  the  bur- 
den of  proof,  of  course,  being  upon  it. 
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Assuming  the  lien  to  have  been  edtablished,  it  is,  in  its 
character,  inferior  to  the  rights  of  the  appellants.  As  already 
stated,  it  is  bat  an  equitable  lien,  a  mere  equitable  right  or 
equity,  which  can  be  enforced  only  by  a  suit  in  equity  or  pro- 
ceeding that  partakes  of  that  character.  The  trust  company's 
answer  or  cross-petition  was,  in  effect,  a  bill  in  equity  io 
enforce  this  lien.  It  sought  to  establish  po  right  recognized 
by  the  law,  and  could  not  have  been  asserted  by  any  legal 
action.  Because  the  parties  intended  that  particular  property 
should  be  set  aside  for,  and  applied  to,  the  ])ayment  of  the 
money  advanced  by  the  trust  company,  equity  gives  effect  to 
that  intention  by  declaring  that  the  trust  company  shall  have 
a  right  in  or  to  the  particular  property,  and  sustains  a  pro- 
ceeding to  appropriate  it  to  the  payment  of  that  debt.  This 
is  an  equitable  lien.  T.  W.  Hall  &  Co.,  by  delivering  the 
warehouse  receipts  of  the  storage  company  to  the  appellants, 
also  agreed  that  this  same  property  should  be  specially  applied 
to  the  payment  of  the  money  which  the  appellants,  upon  the 
faith  of  that  promise,  advanced  to  the  Halls.  Hero,  then,  if 
nothing  more  was  shown,  is  an  equitable  lien,  established  with 
equal  clearness,  in  favor  of  these  appellants.  So,  too,  T.  W. 
Hall  &  Co.,  by  taking  from  the  storage  company  its  receipts 
upon  this  property,  and  negotiating  them  with  the  appellants, 
with  equal  clearness  agreed  that  this  property  might  be  held 
by  the  storage  company  to  protect  it  against  the  Lability 
which  they  imposed  upon  it  by  negotiating  these  receipts. 
Here,  too,  is  an  equitable  lien,  if  nothing  more  is  established. 
Which,  then,  of  these  equitable  liens  is  entitled  to  priority? 
If  nothing  else  exists  affecting  it,  we  concede  that  the  lien  of 
the  trust  company,  being  prior  in  point  of  time,  will  prevail 
over  the  others.  CTpon  two  equitable  principles  this  order  is 
disturbed,  and  priority  is  given  to  appellants. 

1.  "Between  a  legal  and  equitable  title  to  the  same  sub-, 
ject-matter,  the  legal  title  in  general  prevails  in  pursuance  of 
the  maxim,  'where  there  is  an  equal  equity,  the  law  must 
prevail.' "     2  Pomeroy's  Equity  Jurisprudence,  Sec.  862. 

While  the  right  of  the  trust  company  is  but  an  equitable 
one,  the  right  of  the  appellants  is  more  than  this.     It  is  one 
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that  can  be  enforced  in  a  court  of  law,  through  an  action  of 
replevin.  In  otiier  words,  it  is  a  legal  right,  and  will  prevail 
when  in  conflict  with  this  mere  equitable  one.  Much  of  this 
bulkj  record  is  due  to  evidnnce  taken  to  establish  or  disprove 
that  the  posscssiofi  of  the  storage  company  during  the  term  of 
this  lease  was  sufficiently  evidenced  and  maintained  by  its 
conduct,  and  the  signs  it  placed  there  to  be  effectual  as  against 
third  parties,  such  as  purchasers  and  judgment  creditors. 
While  not  satisfied  with  the  result  of  the  lower  court's  con- 
clusions from  this  evidence  we  do  not  deem  it  essential  in  the 
present  state  of  this  record  to  ask  the  reconsideration  by  this 
court  of  this  part  of  the  case.  That  court  correctly  held  that 
the  assignee  stood  in  the  shoes  of,  and  occupied  no  better 
position  than  the  insolvents — a  principle  so  well  established  in 
this  State,  that  we  presume  it  will  not  be  questioned  here. 
This  involved  the  further  principle  that  an  estoppel  good 
against  the  insolvents,  will  prevail  against  their  assignee.  As 
said  in  Kelley  v.  Scott,  49  N.  Y.  602. 

"Shawhan  (insolvent)  being  estopped  from  denying  the 
rights  of  attaching  creditors,  his  assignees  are  also  estopped. 
They  have  no  other  or  superior  rights  to  him,  and  they  are 
vested  with  the  property  subject  to  all  equities  against  it  in 
his  hands." 

In  I.  R  R  I.  &  St.  L.R  R  v.  McOay,3B.  R  60  (1  Lowell, 
345),  the  same  principle  is  announced  as  against  an  assignee  in 
bankruptcy.  Also,  Allen  v.  Whitemore,  14  B.  R.  189 ;  Sharp 
V.  Philadelphia  Warehouse  Oo.,  14  Phil.  419. 

T.  W.  Hall  &  Co.,  by  presenting  and  indorsing  to  tlie 
several  appellants  (other  than  the  storage  company)  warehouse 
receipts  which  recited  that  the  property  had  been  received  by 
the  storage  company,  and  would  be  delivered  by  it  to  the 
order  of  insolvents,  in  effect  stated  to  the  several  appellants 
that  the  wool  was  in  the  possession  of  the  storage  company 
and  not  in  their  own  possession.  These  appellants,  not  know- 
ing the  contrary  to  be  the  fact,  but  relying  upon  this  statement, 
loaned  their  money  to  the  insolvents,  and  they  would  not  now 
be  permitted  to  assert  that  the  possession  of  the  wool  was  not, 
at  the  time  of  the  assignment,  in  the  storage  company.     Their 
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asfiignee  is  bound  by  the  same  estoppel.  The  same  would  bo 
ti*ue  even  as  respects  the  storage  company. 

^^  Agreement  upon  a  fact  as  the  basis  of  a  contract  between 
parties  is  binding  upon  them  after  (he  contract  has  been  exe- 
cuted, estopping  each  party  from  taking  any  position  to  the 
detriment  of  tlie  other,  inconsistent  witli  the  fact''  Bigelow 
on  Estoppel,  4th  Ed.,  655 ;  H«ger  v.  Chicago  E.  R  Co.,  68  Wis. 
100 ;  McCance  v.  L.  &  N.  W.  R.  R,  3  11.  &  C.  344. 

"Though  a  contract  be  in  fact  held  invalid,  still  *  *  « 
if  it  be  acted  upon  afterward  by  the  parties  to  it  as  valid,  they 
will,  if  suijurUy  be  estopped  from  asserting  its  invalidity." 
Bigelow  on  Estoppel,  p.  657;  Branch  v.  Jessop,  106  IJ.  S.  468; 
Keed  v.  Peterson,  91  111.  291. 

The  property  in  controversy  belonged  to  the  firm,  com- 
posed of  Thomas  W.,  Charles  and  William  P.  Hall.  On  the 
19th  day  of  July,  Charles  and  William  P.  executed  and  filed 
a  deed  of  assignment  purporting  to  convey  to  John  Kinsey, 
as  assignee,  the  property  of  the  firm.  On  the  2l8t  of  July, 
by  a  separate  paper,  which  was  also  filed,  Thomas  W.  Hall 
joined  in  this  paper.  Until  then  the  assignment  was  not  valid 
as  to  this  and  other  firm  property.  The  subsequent  ratifica- 
tion by  Thomas  W.  did  not  relate  back  to  the  19th,  so  as  to 
cut  off  the  rights  which  the  appellants  had  acquired  between 
the  execution  of  the  assignment  by  two  of  the  partners  and 
its  ratification  by  the  third.    Holland  v.  Great,  29  Ohio  St  443. 

In  that  case  there  was  an  assignment  by  one  of  two 
partners,  then  an  attachment  upon  tlie  firm  property,  and, 
subsequent  to  this,  a  ratification  of  the  assignment  by  the 
other  partner.  The  court  said :  ''  The  power  to  make  it  (an 
assignment  for  creditors)  is  not  within  the  contemplation  of 
an  ordinary  partnership  contract.  *  *  *  We  think  the 
safer  and  juster  rule  is,  to  require  the  assent  of  all  the  part- 
ners, either  actually  given  or  to  be  fairly  implied  from  the 
situation  of  the  parties  or  from  the  manner  of  conducting  the 
business  of  the  firm."  And,  speaking  of  the  subsequent  rati- 
fication, said :  ^^It  is  equally  well  settled,  however,  that  it  can 
not  have  effect  so  as  to  defeat  the  rights  of  third  persons  hofia 
fide  acquired  in  the  meantime."  The  attachment  was 
adjudged  superior  to  the  assignment 
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Coleman  v.  Darling,  66  Wis.  158,  is  a  case  similar  to  the 
last  one  in  its  facts  and  in  the  principles  announced.  Wetter 
V.  Schiieter,  15  How.  Pr.269,  S.  C,  ithEd.,  Smitlh,  714. 

One  of  the  three  partners  of  a  firm  doing  business  in  New 
York  City,  in  May  went  to  Europe  temporarily  to  solicit  con- 
signments, etc.  While  so  occupied,  and  on  November  9th, 
he  received  a  letter  from  his  partners,  calling  him  home. 
On  that  d«ay  he  replied  by  letter  that  he  would  return,  which 
was  received  the  first  of  December.  December  5th  the  other 
two  partners  executed  a  general  assignment  December  14th 
the  absent  partner  reached  home.  Held,  the  two  partners 
had  no  power  to  make  the  assignment.  Hook  v.  Stone,  34 
Mo.  329. 

In  tlie  spring,  one  of  two  partners  went  to  California,  and 
acquired  a  domicile  there;  in  July  following,  the  firm  being 
insolvent,  and  this  partner  being  absent  in  California,  the 
otiier  partner,  in  Missouri,  executed  a  general  assignments 
Held,  invalid.  See,  also,  Dunklin  v.  Kimball^  50  Ala.  215; 
Stein  V.  La  Dow,  18  Minn.  413. 

Messrs.  Tenitkt,  Bashford  &  Tennby,  W.  S.  Johnson, 
James  Fraks,  H.  H.  Martin  and  Collier  &  Walker^  for 
appellees. 

Mr.  Farlin  Q.  Ball,  for  John  Kinsey,  assignee. 

In  this  class  of  cases  the  County  Court  sits  as  a  court  of 
chancery,  with  power  to  take  all  necessary  or  proper  orders 
in  the  cause.  It  is  custodian  of  all  the  assets,  and  the  trustee 
(through  the  assignee)  of  all  the  creditors  of  these  insolvents. 
It  distributes  such  assets  among  the  claimants,  as  their 
rights,  either  legal  or  equitable,  or  both,  shall  appear  after  it 
has  investigated  them,  and  such  an  investigation  is  a  duty 
which  devolves  upon  the  County  Court. 

That  investigation  is  carried  on  by  the  help  of  the  attorney 
of  the  assignee ;  and  the  assignee,  during  such  time,  is  subject 
to  the  order  and  control  of  the  court,  and  must  hold  the  goods 
to  await  the  order  of  the  court. 

The  County  Court,  like  any  other  chancery  court,  may 
place  the  costs  of  the  proceedings  upon  such  parties  herein 
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and  upon  such  fund  herein  as,  in  the  opinion  of  the  chancellor, 
is  equitable. 

Such  hss  always  been  the  practice  of  courts  of  chancerj'. 

As  trustee  of  the  general  creditors  and  an  officer  of  the 
court,  it  is  the  duty  of  the  assignee,  and  of  his  attorney,  to 
attend  upon  the  court  while  such  investigation  is  in  progress 
and  to  assist  the  court  in  finding  out  what  claims  are  valid 
and  what  are  invalid.  That  duty  carries  with  it  the  obligation 
to  pay  both  the  assignee  and  his  attorney  a  reasonable  sum 
for  such  services.  To  refuse  to  do  so  is  the  studied  avoidance 
of  a  just  obligation. 

All  the  costs,  expenses  and  reasonable  solicitor's  fees 
expended  and  incurred  in  this  case  by  the  assignee,  were 
incurred  by  the  order  of  the  court  and  were  necessary  to 
enable  the  assignee  to  safely  dispose  of  the  assets  in  his  hands; 
and  therefore  such  costs,  ex|)enses  and  fees  should  be  borne 
ratably  by  the  several  parts  into  which  such  assets  have  been 
divided  by  the  court. 

The  assignee  had  actual  possession  of  these  assets.  Tliat 
must  be  admitted  by  everybody.  The  court,  through  liini, 
had  also  such  actual  possession,  and  by  virtue  of  its  jurisdic- 
tion had  the  legal  possession  of  such  assets.  Conflicting 
parties  claimed  such  assets.  It  thereupon  became  the  duty  of 
the  court  to  decide  u|X)n  each  of  such  claims.  This  he  could 
do  only  by  making  the  assignee  a  party  and  requiring  him  to 
aid  in  sifting  such  claims.  The  court  therefore  ordered  the 
assignee  to  file  the  petition  herein  and  to  attend  this  trial. 
He,  being  a  layman,  was  necessarily  compelled  to  employ 
counsel.  These  facts  were  known  from  the  beginning  to  all 
the  claimants.  The  entire  assets  have  been  distributed  among 
such  claimants,  and  now  the  question  comes  up  as  to  how  those 
costs,  expenses  and  fees  shall  be  paid. 

No  case  can  be  found  in  the  courts  of  this  State  where  tlie 
assignee  in  insolvency  has  been  refused  the  fees  of  his  counsel 
as  well  as  his  per  diem  or  compensation  and  costs.  The  equity 
and  justice  of  such  an  allowance  is  patent,  and  beyond  dispute. 
In  Blow  V.  Gage,  44  111.  209,  such  allowances  were  made.  As 
to  the  moneys  expended  by  the  assignee  and  as  to  his  services 
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in  caring  for  these  wools  from  the  date  of  the  assignment  nntil 
they  were  finally  sold,  there  can  be  no  question.  The  assets 
had  to  be  cared  for  by  some  one  and  that  care  must  be  paid 
for. 

The  intent  of  the  statute  is  to  place  the  entire  distribution 
of  tlie  estate  in  the  County  Conrt,  free  from  the  interference 
of  other  courts.  "  Indeed,  to  permit  such  interference  would 
practically  defeat  the  chief  object  of  the  statute,  namely,  to 
provide  a  convenient,  expeditious  and  inexpensive  tribunal, 
through  the  instrumentality  of  which  an  insolvent  debtor 
may  make  an  entirely  equitable  distribution  of  his  effects 
among  his  creditors.  If,  after  the  jurisdiction  of  the  County 
Court  has  attached,  third  parties  having  real  or  pretended 
claims  to  or  upon  the  trust  estate  were  permitted  by  means 
of  process  issued  out  of  other  courts  to  take  possession  of 
the  property  in  the  hands  of  the  assignee,  for  the  purposes 
of  litigation  in  such  other  courts,  the  County  Court,  by  this 
means,  might  be  deprived  of  its  jurisdiction  altogether.  * 
*  *  To  give  the  statute  practical  effect  in  all  the  provisions, 
we  feel  constrained  to  hold,  as  we  do,  that  upon  the  making, 
filing  and  recording  of  the  assignment,  with  the  lists  and  sched- 
ules annexed,  the  County  Court  wherein  such  assignment  is 
filed  and  recorded, in  its  character  as  an  insolvent  debtor's  court, 
by  operation  of  law,  at  once  acquires  jurisdiction  over,  and 
becomes  possessed  of  all  the  property  and  estate  embraced 
within  the  assignment,  subject,  of  course,  to  all  prior  liens 
and  just  claims  that  third  parties  may  have  to  or  upon  it." 
Hanchett  v.  Waterbury,  115  111.  227. 

It  can  not  be  questioned  that,  under  our  statute  in  relation 
to  voluntary  assignments  for  the  benefit  of  creditors,  the 
County  Court  is  invested  with  exclusive  jurisdiction  to  con- 
trol, administer  u|K>n  and  distribute  the  trust  estate,  and  to 
control  the  assignee  in  the  discharge  of  his  duties.  Frey- 
dendall  v.  Baldwin,  113  111.  325;  Hanchett  v.  Waterbury,  115 
III.  220;  Colburn  v.  Shay,  17  111.  App.  280;  Preston  v.  Spaul- 
ding,  18  111.  134. 

This,  however,  does  not  result  from  any  express  words  of 
the  statute  conferring  the  jurisdiction  on  the  County  Court, 
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and  prohibiting  tlie  other  courts  from  exercising  it,  but  is 
only  an  application  of  the  familiar  and  long-established  rnle 
that,  in  cases  of  concurrent  jurisdiction,  the  cSurt  which  first 
obtains  it  will  have  precedence.  Bj  the  execution  and 
recording  of  the  assignment,  the  County  Court  obtains 
jurisdiction  of  the  estate  vested  in  the  assignee  by  the 
assignment,  and  from  that  time  its  jurisdiction  must  have 
precedence  over  that  of  other  courts.  Boyden  v.  Fi*ank,  20 
111.  App.  176. 

The  jurisdiction  of  county  courts  in  cases  of  voluntary 
assignments  for  the  benefit  of  creditors  is  a  special  statutory 
jurisdiction,  and  proceedings  in  that  court,  in  the  exercise  of 
that  jurisdiction,  tliough  incapable  of  being  enumerated  in 
any  proper  sense,  as  proceedings  either  at  law  or  in  chancery, 
are,  in  all  their  essential  characteristics,  much  more  nearly 
analogous  to  the  latter  than  the  former.  Such  proceedings 
are  very  similar  in  their  main  features  to  those  adopted  by 
courts  of  chancery  in  administering  npon  estates  or  property 
through  the  agency  of  receivers.  The  petition  in  tliis  case  is 
a  mere  summary  application  to  a  court  exercising  this  statu- 
tory and  quasi  equitable  jurisdiction,  to  release  from  its  con- 
trol, and  hand  over  to  tlie  petitioner,  certain  property  which 
its  assignee  claims  to  hold  imder  the  assignment,  but  which 
the  petitioner  claims  belonged  to  him,  and  so  did  not  pass  by 
the  assignment  to  the  assignee.  Traver  v.  Hogers,  16  III. 
App.  374;  Colby  v.  O'Donnell,  17  111.  App.  474;  Mossinger 
V.  Yager,  16  111.  App.  '260.. 

Our  statute  in  regiird  to  costs  does  not  profess  to  repeal 
any  rule  of  the  courts  of  equity  relating  to  costs. 

'^It  was  never  the  intention  of  the  Legislature  to  compel  a 
trustee  to  carry  on  litigation  in  defense,  or  for  the  enforce- 
ment of  the  rights  of  the  person  or  estate  represented,  out  of 
his  own  pocket.  Such  a  rule  would  put  an  end  to  all  trusts, 
for  want  of  persons  to  accept  the  burdens  and  responsibilities 
of  them.  No  man  would  take  upon  himself  the  care  of  the 
estates  of  others,  knowing  that  he  must  bear  the  expenses  of 
litigation  without  indemnity. 

''  I  entertain  no  doubt  but  that  it  is  still  in  the  power  of 
courts  having  equity  jurisdiction  to  allow   to   trustees  and 
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Others  sning  or  defending  in  autre  droit  such  reasonable 
counsel  fees  and  disbursements,  in  addition  to  the  costs  given 
bv  the  code,  as  they  may  deem  sufficient  to  indemnify  them 
against  loss."  Eose  v.  Rose,  28  K  Y.  184.  (Tlie  New  York 
statute  in  regard  to  costs  is  much  more  elaborate  than  is 
oars.) 

Cliancellor  Walworth,  in  the  teeth  of  the  rule  in  the  State 
of  New  York  that  the  trustee  is  entitled  to  no  compensation 
for  his  services,  considering  the  justice  of  the  claim,  extended 
the  statute  giving  compensation  to  executors,  etc.,  to  the  case 
of  an  assignee  in  insolvency  and  gave  him  the  satne  com- 
missions and  his  expenses.  Meacham  v.  .Sternes,  9  Paige, 
898. 

The  same  conclusion  was  reached  after  surmounting  the 
same  legal  difficulties  by  Chancellor  Taylor  in  a  case  of  a 
trustee  appointed  by  a  deed  of  trust,  he  saying  that  it  was 
inconsistent  with  natural  justice  to  ask  for  the  services  of 
a  trustee  and  then  to  refuse  to  pay  him  a  reasonable  com- 
pensation therefor.  Miller  v.  Beverley,  4  Hen.  &  Munf. 
415. 

"  Voluntary  assignees  are  not  entitled  to  charge  a  com- 
mission as  such,  unless  they  have  taken  care  to  secure  to  them- 
selves the  right  by  express  reservation  or  agreement;  although 
in  many  cases,  I  have  no  doubt,  with  a  view  to  compensa- 
tion upon  the  ground  of  qucmtum  meruit^  the  court  would  do 
right  to  adopt,  by  analogy,  the  same  rate  of  commissions 
which  guardians,  executors  and  administrators  are  authorized 
by  law  to  charge  for  similar  services."  Jewett  v.  Woodward, 
1  Edw.  Ch.  199. 

Where  the  assignment  was  void  "  the  trustees  have  the 
right  as  against  the  plaintiffs  (creditors)  to  deduct  from  the 
amount  in  their  hands  the  expenses  of  keeping,  taking  care  of 
and  selling  the  property,  as  well  as  a  reasonable  compensation 
for  their  services."    Bishop  v.  Trustees,  28  Vt.  71. 

^^The  costs,  charges,  expenses  and  disbursements  attending 
the  execution  of  the  trust  (an  assignment)  are  not  specifically 
enumerated  (in  the  deed).  The  law  allows  such  charges  upon 
the  fund,  but  requires  them  to   be    reasonable.    Tliey   are 
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always  subject  to  be  reviewed  by  a  court  of  equity;  and 
although  the  deed  had  not  contained  such  a  provision,  the  law 
would  have  authorized  the  retention  of  all  such  reasonable 
charges."    Blow  v.  Gage,  44  III.  213-214. 

An  executor  is  entitled  to  a  credit  in  his  account  for  fees 
paid  to  counsel  for  their  professional  services  in  establishing 
the  validity  of  the  will,  and  tlie  bequests  therein  contained, 
where  the  legatees  entitled  to  the  estate  are  the  parties  in 
interest.     Scott's  Est.,  9  Watts  &  S.  (Pa.)  98. 

The  allowance  to  executors  in  proper  cases  of  a  reasonab'c 
counsel  fee,  is  general.  Morton  v.  Barrett,  22  Me.  257; 
Bendall  v.  Bcndall,  24  Ala.  275;  Copehart  v.  Ilney,  1  Hill 
Eq.  405;  Day  v.  Day,  2  Green's  Ch.  549;  Atcheson  v.  Rob- 
ertson, 4  liich.  Eq.  39;  Hester  v.  Hester,  3  Ind.  Eq.  9. 

"  It  is  also  the  settled  doctrine  that  executors  and  other 
trustees  who  have  acted  fairly,  or  who  have  resisted  a  claim 
in  good  faith  merely  by  way  of  submission,  shall  have  their 
costs  out  of  the  fund."     Rogers  v.  Ross,  4  John.  Ch.  608. 

No  prudent  person  would  undertake  the  duty  of  a  trustee, 
2i  prochelii  ami\  or  a  relator  to  an  information  in  behalf  of  a 
charity,  in  all  which  cases  the  proi)er  execution  of  his  duty 
might  make  it  necessary  for  him  to  incur  expenses  which 
could  not  strictly  come  under  the  head  of  costs,  if  the  court- 
when  satisfied  of  the  correctness  of  tliose  charges,  could  not 
order  them  to  be  reimbursed  under  the  head  of  just  allowances. 
Fearns  v.  Young,  10  Vesey,  184. 

"Nor  shall  we  interfere  with  the  order  in  regard  to  costs. 
"The  accountant  was  a  *good  trustee'  says  the  auditor. 
*  *  *  Nobody  will  serve  as  trustee  if  liable  to  be 
"  harassed  at  every  step  about  such  small  things."  Graves' 
Appeal,  50  Ta.  St.  193. 

"The  defendant,  as  administrator  in  an  amicable  suit  con- 
cerning the  will  of  his  deceased,  was  allowed  his  taxable 
costs  out  of  part  of  the  estate. 

"  As  the  defendant  is  not  in  default,  and  has  only  sought 
the  direction  of  this  court  in  a  case  proper  for  it,  he  ought 
to  receive  costs  out  of  the  fund;  and  this  is  the  course  of 
the  court  in  such  cases."     MorrcU  v.  Dickey,  1  John.  Ch.  156- 
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Garnett,  p.  J.  From  the  statement  of  facts  it  is  clear 
that  the  amonnt  of  money  advanced  by  the  Union  Trust 
Company  upon  wool  shipped  by  Ayers  &  Fell,  and  which 
was  still  unpaid  at  the  time  of  the  hearing  in  the  County 
Court,  is  purely  conjectural.  It  is  admitted  that  the  entire 
account  of  Hall  &  Co.  with  the  trust  company  was  at  all 
times  kept  as  one  individual  account  The  various  payments 
on,  and  renewals  of  all  the  Hall  &  Co.  paper,  made  after  the 
List  advance  on  that  wool,  appear  to  have  hopelessly  destroyed 
all  traces  of  the  identity  of  those  advances.  No  effort  was 
made  to  prove  that  the  payments  were  not  properly  applicable 
to  these  specific  items  in  the  absence  of  directions  by  the 
debtc»r8  to  apply  them  differently.  No  special  application  by 
the  trust  company  of  such  payments  is  shown.  No  fact  or 
circumstance  in  proof  furnishes  a  foundation  for  any  pre- 
sumption in  favor  of  the  trust  company's  contention  that  a 
specific  amount  of  the  remaining  debt  of  Hall  &  Co.  repre- 
sents part  of  the  advances  on  the  Ayers  &  Fell  wool.  The 
trust  company  affirmatively  asserts  that  at  the  date  of  the 
assignment,  Hall  &  Company  owed  it  a  certain  sum  of  money, 
which  by  agreement  was  made  a  lieu  on  certain  wool  in  the 
warehouse  of  the  debtors.  To  maintain  that  allegation  the 
burden  of  proof  was  on  the  party  making  it  It  was  neces- 
sary to  prove,  not  only  that  Hall  &  Co.  were  in  debt  to  the 
trust  company,  but  that  the  debt  proved,  or  some  specific 
part  of  it,  was  the  debt  which  the  debtor  had  agreed  to  secure 
by  lien  on  the  wool.  Changes  in  the  form  of  the  debt  would 
not  affect  the  security^  but  the  payments  made  may  have 
extinguished  the  liability  in  question.  It  certainly  appears 
from  the  evidence  that  payments  were  made  in  amounts  suf- 
ficient to  satisfy  all  the  advances  on  the  Ayers  &  Fell  wool. 
If  these  payments  should  be  applied  to  other  items  in  the 
account,  the  claimant  should  have  proved  the  facts  requiring 
that  application.  It  is  unnecessary  to  ent«r  into  a  critical 
analysis  on  other  points  of  the  evidence  offered  in  support  of 
the  claim  of  the  Union  Trust  Company,  as  the  most  liberal 
inferences  warranted  by  the  proof  do  not  justify  the  finding 
of  a  lien  in  its  favor.     The  court  erred  in  awarding  to  it  a 
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better    standiDg  than  that  of  the  general  creditor  without 
Becority. 

A  serious  question  is  presented  as  to  the  authority  of  the 
two  partners  to  make  the  assignment  without  the  third  join- 
ing in,  or  authorizing  its  execution,  yet  we  think  the  current 
of  authority  and  the  better  reasoning  establish  the  rule  that 
an  assignment  of  that  character  can  not  be  made  in  the 
absence  of  the  other  partner  and  without  his  authority, 
unless  a  crisis  has  arrived  in  the  affairs  of  the  firm,  and  the 
absent  partner  can  not  bo  consulted,  personally  or  otherwise, 
in  time  to  avoid  or  meet  the  threatening  emergency.  If  these 
conditions  exist,  authority  from  the  absent  partner  to  make 
the  assignment  is  implied.  Batification  by  the  absent  partner 
does  not  operate  to  divest  the  rights  of  purchasers  and  Hen 
holders,  acquired  in  good  faith  after  the  execution  of  tlie  first 
instrument,  and  before  the  ratification.  1  Bates  on  Partner- 
ship, Sees.  338,  339;  Stein  v.  La  Dow,  13  Minn.  412  (381); 
Holland  v.  Drake,  29  Ohio  St.  441;  Coleman  v.  Darlmg,  66 
Wis.  155;  Hook  v.  Stone,  34  Mo.  329. 

The  case  in  hand  is  not  within  the  exception.  Thomas  W. 
Hall  on  July  19,  1888,  was  absent  from  Cook  county;  wliere 
he  was,  is  not  proved.  For  aught  that  appears,  he  could  have 
been  personally  interviewed  by  another  member  of  the  firm 
within  an  hour's  ride  of  Chicago.  If  not,  he  may  have  been 
accessible,  at  a  more  distant  point  by  telegraph  or  telephone. 
If  be  was  in  Montana,  as  stated  by  counsel,  there  is  no  reasoi^ 
to  believe  he  could  not  be  reached  by  wire.  At  all  events, 
the  record  is  barren  of  evidence  as  to  his  whereabouts  when 
the  supposed  assignment  was  executed,  and  the  instrument 
was  inoperative  to  pass  title  until  it  was  ratified  by  him  on 
July  21st  To  the  suggestion  that  the  interest  of  the  two 
partners  executing,  if  nothing  more,  passed  to  Xinsey,  the 
reply  is  simple.  That  was  not  their  intention,  or  the  inten- 
tion of  the  assignee  in  accepting  the  supposed  trust,  nor 
could  they  in  that  manner  terminate  the  partnership.  The 
law  absolutely  denies  the  power  of  two  out  of  three  partners 
to  assign  under  these  circumstances,  and  is  not  so  inconsistent 
as  to  permit  an  act  to  be  done  indirectly  when  it  refuses  to 
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allow  it  to  be  done  directly.  If  this  conclusion  is  correct, 
there  was  nothing  to  prevent  the  storage  company  from  tak- 
ing possession  on  Jnly  20th  of  the  premises  of  which  it  held 
leases,  and  the  wool  there  stored.  We  are  unable  to  see  that 
it  makes  any  difference  that  it  conti-ived  to  take  possession  by 
deceiving  Kinsey.  Stearns  v.  Sampson,  29  Me.  568.  At  that 
time  he  had  no  right  as  against  the  storage  company. 
Althongh  the  evidence  is  convincing  that  its  so-called  pos- 
session prior  to  July  20th  was  a  mere  pretense,  and  would  have 
been  wholly  insufficient  to  protect  it  and  its  receipt  holders 
against  a  judgment  creditor  of,  or  lona  fide  purchaser  from 
T.  W.  Hall  &  Co.,  the  action  taken  by  it  on  that  day  was  suf- 
ficient (so  far  as  the  wool  covered  by  its  receipts  was  concerned) 
to  make  its  title  complete  against  the  assignors,  assignee  and 
genei*al  creditors  to  the  extent  of  the  advances  of  its  receipt 
holders,  which  remain  unpaid.  The  argument  that  the  receipt 
holders  have  no  better  footing  in  the  case  than  the  storage 
company,  and  that  it  can  have  no  rights  because  the  evidence 
shows  that  its  arrangements  with  Hall  &  Co.  were  intended  by 
both  parties  to  procure  for  the  firm  a  credit  from  others 
which  would  not  have  been  extended  if  their  relations  were 
made  known,  is  not  sound.  The  receipt  holders  are  free  from 
fault,  whatever  may  be  said  of  the  storage  company.  They 
advanced  their  money  on  the  receipts  in  good  faith,  having  no 
reason  to  believe  that  any  such  intention  existed  as  is  charged, 
or  that  the  possession  of  the  storage  company  would  be  so 
evanescent  that  their  investments  would  be  in  constant  dan- 
ger. Why  sliould  they  be  visited  with  a  penalty,  which,  if 
inflicted  at  all,  should  be  borne  only  by  the  transgressors?  It 
is  true  that  appellant's  success  in  this  case  is  a  measure  of 
indirect  benefit  to  the  storage  company.  But  whatever  in- 
firmities may  be  charged  to  the  law,  it  never  consents  to  the 
punishment  of  the  innocent  for  fear  the  guilty  may  flourish* 
The  proceeds  of  all  the  wool  on  the  second  and  third  floors, 
except  what  was  directed  to  be  paid  to  Patterson  Brothers, 
Lieneman  &  Schmidt,  Grande  Brothers  and  Parberry  and 
Eertz,  shoald  be  awarded  to  the  storage  company  for  use  of 
its  receipt  holders,  deducting  tlie  expenses  as  hereinafter 
directed. 
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The  evidence  shows  to  oar  eatisfaction  that  Patterson 
Brothers'  wool,  to  the  extent  of  the  proceeds  of  sale  were 
awarded  to  them  by  the  decree,  was  in  the  warehouse  of  Hall 
&  Co.  at  the  time  of  the  assignment,  and  was  distinguishable 
from  all  other  wool  there.  That  is  also  tacitly  conceded  by 
appellants  to  be  the  case  with  the  wool  found  by  the  de- 
cree to  belong  to  Lieneman  &  Schmidt;  and  it  sufficiently 
appears  that,  although  Orande  Brothers'  wool  was  lost  sight  of, 
other  wool  was  substituted  for,  and  received  by  Hall  &  Co.  in 
place  of  it.  The  shipments  by  Parberry  and  Kertz  consisted  of 
Montana  wool.  After  it  was  received  in  the  warehouse,  each 
of  their  shipments  was  graded,  and  that  belonging  to  each 
grade  was  mixed  with  other  wool  of  the  same  grade;  but  no 
account  appears  to  have  been  kept  of  the  quantity  of  any 
grade  belonging  to  either  shipper,  nor  docs  the  evidence  dis- 
close how  much  of  any  one  grade  was  received  from  either 
Parberry  or  Kertz.  There  was  some  evidence  of  a  custom 
authorizing  the  factor  to  mix  consignments  of  the  same  grade 
from  his  several  customers,  but  the  custom  testified  to,  falls  far 
short  of  permitting  the  disposition  made  of  the  Parberry  and 
Kertz  wool  without  taking  any  precaution  to  ascertain  the 
quantity  in  each  grade.  It  would  seem,  therefore,  clear,  that 
Hall  &  Co.  were  guilty  of  confusion  when  they  thus  obliter- 
ated all  traces  of  the  property  of  these  two  consignors.  Against 
these  wrongdoers,  certainly  there  should  be  an  effectual  rem- 
edy, and  we  think  that  applied  by  the  court  in  allowing  the 
owners  of  the  wool  less  than  the  average  proceeds  of  those 
grades  of  wool  was  none  too  liberal.  The  doctrine  of  con- 
fusion is  intended  to  make  the  wronged  party  whole  beyond 
all  doubt,  and  had  the  decree  found  Parberry  and  Kertz  en- 
titled to  the  proceeds  of  every  pound  of  wool  out  of  the  best 
grade  with  which  it  was  mixed,  there  might  be  serious  diffi- 
culty in  disputing  the  propriety  of  the  finding.  2vSchonIer 
on  Personal  Property,  Sees.  43,  47,  48.  Appellants  were  not 
absolute  purchasers,  but  merely  lien  holders  or  pledgees,  and 
bo  they  have  no  better  standing  against  these  consignors  than 
the  factors,  Hall  &  Co.,  would  have.  Jones  on  Pledges,  Sees. 
328,  329,  381.    The  decree  in  favor  of  Patterson  Brothers, 
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Licneman  &  Schmidt,  Grande  Brothers,  Parberry  and  Kertz, 
is  not  erroneons. 

The  claims  of  Vehmcjer  and  the  Lincoln  National  Bank 
were  correctly  disposed  of.  They  were  based  on  what  pur- 
ported to  be  warehouse  receipts  issued  by  T.  W.  Hall  &  Co. 
That  firm  was  never  in  the  business  of  warehousing,  although 
they  had  for  several  years  issued  what  were  in  form  ware- 
house receipts  of  their  own  property  stored  in  their  own 
warehouse.  That  course  of  business  does  not  make  what  is 
known  as  a  warehouseman,  nor  does  a  receipt  of  that  char- 
acter furnish  any  greater  protection  to  the  holder  than  an 
unacknowledged  chattel  mortgage. 

Ifo  attorney's  fee  should  be  deducted  from  the  share  of 
appellants  in  the  proceeds  of  the  wool*  The  attorney's  fee 
should  be  paid  by  the  assignee  from  the  general  fund,  except 
80  far  as  the  direction  to  pay  from  the  shares  of  the  several 
parties  having  priorities  was  consented  to  or  not  complained 
of.  So  far  as  the  other  charges  and  expenses  are  concerned, 
the  decree  is  approved. 

Patterson  Brothers,  Lieneman  &  Schmidt,  Grande  Brothers, 
Parberry  and  Eertz  will  recover  their  costs  in  this  court 
against  appellants.  Vehmeyer  and  the  Lincoln  National 
Bmk  will  be  charged  with  their  own  costs,  and  appellants  will 
recover  one-third  of  their  costs  from  the  Union  Trust  Com- 
pany. We  think  no  error  is  disclosed  by  the  record  aside 
from  those  pointed  out  herein. 

The  decree  is  reversed  and  the  cause  remanded  with  direc- 
tions to  the  County  Court  to  enter  a  decree  in  conformity 
with  this  opinion. 

Beversed  and  remanded  with  directions. 


Louis  J.  Daegling 

V. 

The  Illinois  Vault  Company/ 

Magfer  and  Servant^Building  Contractor — Extras— Recovery  for- 
Delay — Damages — Evidence — Instructions, 
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1.  No  complaint  can  be  made  of  a  refusal  to  griTe  a  certain  instruction, 
where  the  substance  thereof  is  contained  in  one  given. 

2.  In  an  action  by  a  building  contractor  to  recover  for  alleged  extra  labor 
and  damages  for  delay,  this  court  declined,  in  view  of  the  evidence,  which 
was  conflicting,  to  disturb  the  verdict  for  the  defendant. 

[Opinion  filed  July  2,  18S9.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Abba  K.  Waterman,  Judge,  presiding. 

Messrs.  E.  A.  Otis  and  Walteb  Mattocks,  for  appellant. 

Messrs.  Abneb  Smith  and  J.  M.  Cleaveb,  for  appellee. 

It  is  the  settled  law  of  this  State  that,  if  the  jury  have 
been  properly  instructed  as  to  the  law  involved  in  a  case,  the 
judgment  will  not  be  reversed,  although  some  of  the  refused 
instructions  may  contain  correct  statements  of  law.  And 
there  will  be  no  eri'or  in  refusing  to  give  an  instruction  when 
the  substance  of  it  has  been  given  in  another.  Hessing  v. 
McCloskey,  37  111.  342;  McKichan  v.  McBean,  45  HI.  22S; 
Chicago  &  Eastern  R  R  Co.  v.  Holland,  122  111.  461. 

The  law  was  fully  and  correctly  stated  in  the  first  instruc- 
tion given  for  plaintiff,  appellant,  and  the  instruction  embodies 
substantially  and  fully  the  law  as  asked  in  the  instruction  that 
was  refused.  And  this  style  of  comprehensive  instruction 
has  been  highly  commended  by  the  Supreme  Court.  Hanchett 
V.  Kimbark,  118  111.  121. 

As  to  the  bill  for  extra  work,  in  which  was  included  an 
item  of  $765  for  excavation,  little  need  be  said,  since  by  the 
contract  it  was  to  be  determined  by  the  architects,  Burnham 
&  Root,  whether  it  was  included  in  the  contract,  and  they 
decided,  before  it  was  done,  that  it  was  included  in  the  con- 
tract, and  the  plaintiff,  before  commencing  to  excavate, 
acquiesced  in  their  decision. 

Gaey,  J.  The  appellant,  by  contract  with  the  appellees, 
did  the  excavation  and  mason  work  in  substantially  rebuilding 
a  sti'ucture  burned  down.     He  claimed  for  extra  excavation 
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and  damages  for  delay.     The  error  here  assigned  as  to  the 
£rst  claim  is  the  refusal  of  this  instruction: 

"If  the  jury  believe  from  the  evidence  that  the  said  archi- 
tectSy  Burnham  &  Root,  did  not,  as  a  matter  of  fact,  pass 
upon  the  claim  made  by  the  plaintiflF  for  excavating,  but  left 
that  matter  to  be  determined  by  the  superintendent,  who 
refused  to  allow  the  plaintiff  pay  for  said  work,  then  such  act 
would  not  be  binding  upon  the  plaintiff." 

But,  at  the  instance  of  the  appellant,  the  court  had  given 
this:  ''The  jury  are  instructed  that  when  the  contract  pro- 
vides that  the  decision  of  the  architect  shall  be  final  and  bind- 
ing upon  the  respective  parties  to  the  contract,  such  agree- 
ment does  not  contemplate  that  said  architect  shall  do  other- 
wise than  to  exercise  his  fair  and  honest  judgment  in  passing 
upon  the  value  of  the  material  and  services  rendered,  and 
such  discretion  on  his  part  can  not  be  delegated  to  his  super- 
intendent or  any  other  person  in  his  behalf;  and  in  case  the 
exercise  of  such  judgment  should  bo  delegated  to  the  super- 
intendsnt  in  charge  of  the  work,  or  to  any  other  person,  for  his 
decision^  then  such  a  decision  would  not  be  binding  upon 
either  party  to  said  contract,  but  such  architect  may  use  the 
services  of  a  superintendent  or  other  person  to  obtain  informa- 
tion as  to  such  work,  materials  or  services,  and  may  act  upon 
such  information;  the  parties  who  have  agreed  to  submit 
matters  to  the  decision  of  two  architects  are  entitled  to  a 
decision  which  is  the  decision  of  both." 

Whether,  under  the  contract  and  specifications,  which  were 
put  in  evidence,  without  the  drawings  to  which  the  latter 
referred,  the  appellant  could  make  any  claim  for  extra  excava- 
tion, need  not  be  decided.  The  instruction  given  embraced 
all  that  the  one  refused  contained. 

The  claim  for  damages  for  delay  was  fairly  submitted  to 
the  jury  upon  conflicting  evidence,  and  the  verdict  is  conclu- 
sive. 

There  is  no  error  and  the  judgment  is  affirmed. 

Judgment  affirmed. 
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V. 

Henry  A.  Smith  et  al. 

Attachment— Affidavit — O^orm>fcm«n<— Remittitur — Change  of  A  ttornep 
— Equitable  A ssigntnents — Costa — Publication — Drfault. 

1.  Upon  default  affer  publication  in  attachment  proceeclinsrs,  a  jud^^ient 
for  tdo  large  an  amount  can  not  be  cured  by  a  remittitur,  for  the  reason 
that  the  record  can  not  show  that  the  merits  as  to  the  residue  are  with  the 
party  in  whose  behalf  the  same  was  entered. 

2.  A  chanflre  of  attorney,  if  not  made  by  voluntary  arrangement,  must 
be  done  by  order  of  court. 

8.  The  authority  of  an  attorney  of  record  can  not  be  interfered  with 
until  the  same  is  revoked. 

[Opinion  filed  July  2,  1889.] 

In  brror  to  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgkld,  Judge,  presiding. 

Messrs.  Gabdnbb,  MoFadon  &  Gardner,  for  plaintiff  in 
error. 

Cohen  sues  out  a  writ  of  error,  and  assigns  for  error  the 
rendition  by  the  Superior  Courtof  the  judgment  against  him 
for  $1,398.35  on  the  24th  of  April,  1885;  tliat  tlie  said  Supe- 
rior  Court  had  no  jurisdiction  over  hiin  to  render  said  judg- 
ment 

1.  Because  the  notice  did  not  show  for  what  amount  the 
suit  was  brought. 

In  attachment  proceedings  the  Superior  Court  exercises  a 
special  statutory  power,  and  hence  in  such  proceedings  is 
governed  by  the  same  rule  as  courts  of  limited  jurisdiction, 
and  all  facts  necessary  to  give  jurisdiction  must  affirmatively 
appear  on  the  record  andean  not  be  proven  by  parol.  Hay- 
wood V.  Collins,  60  111.  328,  333. 

Where  defendant  in  such  proceeding  is  neither  personally 
served  nor  enters  his  appearance,  the  jurisdiction  of  the  court 
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can  attach  only  by  a  publication  of  the  notice  specified  in  Sec 
32,  Attachment  Act,  (Starr  &  C.  111.  Stats.),  and  the  record 
most  show  aflBrmatively,  compliance  with  the  requirements  of 
said  section.     Haywood  v.  McCrory,  33  111.  459. 

Said  notice  must  show  ^'for  what  snm"  the  attachment  is 
brought,  and  nnless  it  does  so  is  defective,  as  defendant  should 
liave  a  right  of  election  whether  or  not  to  contest  the  claim. 
Haywood  v.  Kiissell,  44  Mo.  252. 

The  notice  published  in  the  case  ^t  bar  stated  that  the  attach- 
ment writ,  issued  February  2,  1885,  was  for  the  sum  of 
$923.12,  while  the  amount  due  by  the  affidavit  for  attachment 
was  over  $1,300,  and  the  judgment  rendered  April  24,  1885, 
was  for  $1,398.35. 

The  following  cases  show  the  necessity  of  the  notice  com- 
plying exactly  with  the  statute. 

In  the  case  of  Durossel's  Adm'rs  v.  Hale,  38  Mo.  346,  the 
court  held  a  notice  of  publication  which  failed  to  state,  as  re- 
quired by  the  laws  of  Missouri,  that  defendant's  property 
had  been  attached,  was  for  that  reason  bad,  and  a  sale  of  land 
in  that  proceeding  was  held  void.  Varien  v.  Edmonson,  5 
Gilm.  270. 

The  recitals  in  the  judgment  do  not  correct  the  defect  in 
the  notice,  as  the  proceeding  hero  is  a  direct  proceeding  to 
set  aside  the  judgment,  and  not  a  collateral  one.  Dow  v. 
Whitman,  36  Ala.  604;  Randall  v.  Sanger,  16  111.  27;  see 
Harris  v.  Lester,  80  111.  307. 

See  also  opinion  by  Sheldon,  J.,  in  Haywood  v.  Collins,  60 
III.  342,  and  opinion  by  Scott,  J.,  in  Botsford  v.  O'Connor,  57 
III.  85. 

Even  in  collateral  proceedings,  where  defects  in  puWication 
of  notice  are  considered  to  be  covered  by  a  finding  in  the 
judgment  that  due  proof  of  publication  was  made,  unless  the 
judgment  so  states,  a  judgment  rendered  on  a  notice  not 
certified  to  have  been  published  by  a  publisher  has  been  held 
void.     Haywood  v.  Collins,  60  111.  328. 

2.  Because  the  judgment  rendered  exceeded  the  sum 
stated  in  the  affidavit,  and  subsequently  accruing  interest. 

The  affidavit  for  attachment  filed  in  this  case  claimed  as  the 
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principal  snm  dne  the  plaintiff,  $923,  and  as  interest  six  per 
cent  upon  that  sum  from  September  27,  1877. 

The  interest  upon  $923  from  September  27,  1877,  to  April 
24,  1885,  at  six  per  cent,  is  $419.48,  which  added  to  the  prin- 
cipal snm  makes  a  total  snm  of  $1,342.48. 

The  judgment  rendered  on  April  24,  1885,  was  $1,398.85, 
exceeding  the  amount  of  the  sum  stated  in  the  affidavit  and 
subsequently  accruing  interest  bj  $55.87. 

The  above  facts  make  an  exactly  similar  case  to  that  of 
Forsyth  v.  Warren,  62  lU.  68,  where  the  court  held  the  judg- 
ment Toid. 

Messrs.  Ewino  &  Ewing,  for  defendant  in  error. 

Gabt,  J.  This  was  an  original  attachment  commenced 
February  2,  1885,  in  the  Superior  Court  by  the  defendants  in 
error  against  the  plaintiff  in  error.  There  was  no  personal 
service.  The  affidavit  for  the  attachment  stated  the  indebted- 
ness to  be  $923,  with  interest  at  six  per  cent  per  annum  from 
September  25,  1877,  for  money  received.  The  writ  and  pub- 
lished notice  stated  only  the  $923,  omitting  any  allusion  to  the 
interest  April  24,  1885,  judgment  by  default  was  entered 
against  the  plaintiff  in  error  for  $1,398.35. 

The  New  York  Life  Insurance  Company  was  summoned  as 
garnishee,  and  judgment  rendered  against  it  in  favor  of 
Cohen  for  the  use  of  Smith  et  al.,  for  $1,691.  That  the 
judgment  against  the  plaintiff  in  error  is  erroneous,  is  settled 
by  Forsyth  v.  Warren,  62  111.  68,  and  cases  there 'cited;  and  if 
the  error  could  be  cured  by  a  remittitur  in  this  court,  remit- 
ting, as  has  been  done,  $55.87,  is  only  an  attempt  to  bring  the 
amount  down  to  correspond  with  the  original  affidavit,  while 
the  excess  above  the  amount  stated  in  the  publication  notice, 
is  the  error.  The  intimation  in  Steamship  Clarion  v.  Moran, 
18  m.  501,  is,  that  the  error  could  not  be  cured  by  sl  remitti- 
tur. The  practice  is  now  more  liberal,  but  it  would  seem,  as 
amendments  are  allowed  only  in  furtherance  of  justice,  that 
to  make  a  remittitur  effectual,  it  should  affirmatively  appear 
by  the  record  that  the  real  merits  as  to  the  residue,  after  the 
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remittitur^  are  with  the  party  who  has  the  judgment.  On 
defanlt,  after  publication  only,  this  can  not  be  apparent. 

After  errors  were  assigned  here,  another  attorney  than 
those  of  record  for  the  plaintiff  in  error  put  in  a  motion,  sup- 
ported by  affidavits  of  his  authority  'from  the  plaintiff  in 
error  to  do  so,  to  dismiss  the  writ.  That  mode  of  proceeding 
is  not  regular.  While  a  party  to  a  suit  has  the  right  to 
change  his  attorney,  yet,  if  such  change  is  not  in  fact  made  by 
voluntary  arrangement,  it  must  be  done  under  the  order  of 
the  court     1  Tidd's  Pr.,  94. 

The  authority  of  the  attorney  of  record  is  presumed. 
Ruckman  v.  Allwood,  40  III.  128 ;  Williams  v.  Butler,  85  111. 
544;  Reed  v.  Curry,  35  111.  536;  and  no  other  attorney  can 
interfere  while  that  authority  is  unrevoked.  Ginders  v. 
Moor,  I.  B.  &  C.  654,  S.  C,  8  E.  C.  L.  276. 

If,  as  is  probably  tlie  fact,  the  defendants  in  error  had 
ploughed  with  the  plaintiff  in  error,  they  might  have  obtained 
his  release  of  errors,  and  pleaded  it,  and  put  the  case  in  a 
troublesome  shape.  Kern  v.  Zink,  55  111.  449;  Ruckman  v. 
Allwood,  40  111.  128. 

It  appears,  however,  that  by  arrangement  with  the  plaintiff  in 
error,  this  writ  was  sued  out  in  his  name,  and  has  been  prose- 
cuted by,  and  at  the  expense  of,  the  New  York  Life  Insur- 
ance Company.  He  has,  therefore,  no  right  to  control  the 
case.  All  that  he  can  claim  is  indemnity  against  the  costs. 
The  principle  which  protects  the  assignee  of  a  non-negotiable 
chose  in  action,  after  notice  to  the  party  liable,  against  the 
sul^equent  acts  of  the  assignor,  applies  here  for  the  protec- 
tion of  the  company.  See  Creighton  v.  Hyde  Park,  6  111. 
App.  274,  and  cases  cited  there. 

There  is  no  showing  that  for  any  consideration,  the  parties 
to  this  writ  have  dealt  with  other,  with  or  without  notice  to 
the  defendants  in  error,  of  the  interests  of  the  company  in 
the  suit.  The  transaction  between  the  plaintiff  in  error  and 
the  company  amounts  to  an  equitable  assignment  to  the  com- 
pany of  the  cause  of  action,  namely,  the  right  to  reverse  the 
judgment  in  this  case  for  error  to  the  company.  Bispham's 
Eq.,  Sec.  164. 
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That  cause  of  action  was  a  proper  subject  of  assigument,  be- 
ing of  value  to  both  parties.  Everett  v.  Cet»tral  Iowa,  35  N. 
W.  609;  Davis  v.  St.  L.  &  S.  F.,  25  Fed.  786;  Greenhood's 
Pub.  Pol.  420  et  seq. 

And  specially  is  it  of  value  to  the  company,  presumably 
solvent,  as  a  means  of  getting  rid  of  a  large  judgment  against 
them.  For  if  the  judgment  against  tiie  plaintifE  in  error  be 
reversed,  the  judgment  against  the  company  dependent  upon 
the  former,  falls  with  it  3  Bac.  Abr.  384-5;  EiTor  M.  2 
Saund.  R.  101  aa;  McJilton  v.  Love,  13  111.  486. 

The  judgment  is  reversed  and  the  cause  remanded. 

It  will  be  in  order  after  the  cause  is  reinstated  in  the 
Superior  Court,  for  the  company  to  move  to  set  aside  the 
judgment  against  them. 

Beversed  and  remanded. 


William  Patterson 

V. 

Andrew  J,  Scott  et  al. 

Gaming— Criminal  Code,  See.  135— Chap.  46,  R,  S,  1845— See.  2,  Chap. 
13,  M,  S. — Decrees— Judgments. 

This  court  holds  that  the  rifsrht  to  relief  under  Sec.  185  of  the  criminal 
code  upon  the  ground  that  money  for  which  decrees  by  default  were 
entered  in  the  trial  court  was  lost  in  gaming,  is  not  foreclosed  by  the  fail- 
ure to  set  up  the  same  as  a  defense  in  the  first  instance. 

[Opinion  filed  July  2, 1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Henry  M.  Shefabd,  Judge,  presiding. 

Messrs.  Seth  F.  Crews  and  Ebnest  Dale  Owen,  for  appel- 
lant. 

Mr.  E.  H.  MoKBis,  for  appellees. 
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Gaby,  J.  This  is  an  appeal  from  a  decree  of  the  Superior 
Court  in  chancery.  The  appellant  sought  relief  from  former 
decrees  of  the  Circuit  Court,  entered  by  default 

Without  goin^  into  detail,  it  is  enough  to  say  that  the 
appellant  based  his  title  to  relief  upon  Sec.  135  of  the  crimi- 
nal code,  which  provides  that  "all  judgments,  mortgages, 
assurances,  bonds,  notes,  bills,  specialties,  promises,  covenants, 
agreements  and  other  acts,  deeds,  securities  or  conveyances, 
given,  granted,  drawn  or  executed  contrary  to  the  provisions 
of  this  act,  may  be  set  aside  and  vacated  by  any  court  of 
equity,  upon  bill  tiled  for  the  purpose,  by  the  person  so 
granting,"  etc.  This  section  was  taken  from  Chap.  46,  K.  S. 
1845,  entitled  "gaming,"  and  incorporated,  with  other  pro- 
visions of  that  chapter  in  the  criminal  code,  by  the  revision 
of  that  code,  in  1874.  Such  provisions  are  therefore  to  be 
construed  as  a  continuation  of  the  prior  provisions,  and  not  as 
a  new  enactment.  Sec.  2,  Chip.  131,  R.  S.  The  appellant 
by  his  bill  shows  that  these  former  decrees  were  for  money 
lost  at  gaming.  His  present  bill  is  not  to  be  considered  a  bill 
of  review  of  those  decrees,  but  an  original  bill  for  relief  under 
the  statute.  As  such,  the  appellees  urge  that  decrees  in 
chancery  are  not  embraced  in  the  words  of  the  statute;  that 
having  his  day  in  court,  where  he  might  have  availed  him- 
self of  the  defense  that  the  money  was  lost  in  gaming,  the 
appellant,  by  his  neglect,  is  effectually  foreclosed  from  all 
relief. 

While  usually  the  word  judgment  denotes  the  determina- 
tion of  an  action  by  a  court  of  law,  yet  in  a  large  sense  it 
embraces  the  decision  of  any  court.  Bouvier's  Law  Diction- 
ary; Webster's  Dictionary;  In  the  matter  of  Negus,  10  Wend. 
34;  In  re  Eoad,  103  Pa.  St.  250.  And  the  spirit  and  object 
of  the  statute  takes  in  every  form  of  security,  the  considera- 
tion of  which  is  a  gambling  debt. 

The  recent  ease  in  the  Supreme  Court,  West  v.  Carter,  129 
111,  249,  recognizes  the  authority  of  Mallett  v.  Butcher, 
41  III.  382,  that  the  title  to  relief  under  the  original  statute 
was  not  lost  by  neglecting  to  make  the  defense  at  the  tirst 
opportunity. 
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The  decree  of  the  Superior  Court,  suetaiuini;  the  demurrer 
of  one  appellee,  and  dismissing  the  bill  on  the  motion  of  the 
other,  is  erroneous;  and  it  is  reversed  and  the  cause  remanded. 
If  the  decrees  which  the  bill  attacks  should  be  set  aside,  sub- 
sequent proceedings,  based  upon  them,  fall  with  them.  Bac 
Abr.,  title  Error,  M;  McJilton  v.  Love,  13  111.  486. 

Heversed  and  remanded. 


Joseph  B.  Ashford 

V. 
WiLMEB   A.  WoBBELL.' 

Master  and  Servant — Building  Contract — Balance  Due  —Extras — ^^ri- 
denee. 

In  an  action  brought  to  recover  a  balance  claimed  to  be  dae  under  an  oral 
contract  to  build  several  housefi,  and  fon«eztra  work,  this  court  declines,  in 
view  of  the  evidence,  to  disturb  the  verdict  for  the  plaintiff. 

[Opinion  filed  July  2, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
KoLUN  S.  Williamson,  Judge,  presiding. 

Mr.  John  C.  Soovel,  for  appellant 

Messrs.  Scales,  Botlb  &  Smith,  for  appellee. 

Per  Curiam.  We  are  urged  by  the  appellant  to  reverse 
the  judgment  in  this  case  on  the  ground  that  the  verdict  for 
the  jury  is  against  the  evidence,  and  that  justice  has  not  been 
done. 

The  action  was  brought  to  recover  a  balance  claimed  by 
appellee  to  be  due  him  on  a  contract  for  building  certain 
houses  for  appellant,  and  for  certain  extra  work.  We  have 
examined  the  evidence  presented  in  the  record  and  find  a  con- 
flict between  appellant  and  appellee  on  the  material  issues  in 
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the  case.  The  contract  for  bailding  several  cottages  was  not 
pat  in  writincr,  and  according  to  general  experience  it  would 
be  very  singular  if  there  was  not  a  dispute  between  the  owner 
and  the  contractor  as  to  its  terms.  If  parties  will  be  so  care- 
less and  nnbusiness-like  as  to  have  such  contracts  resting  in 
parol,  thej  must  be  satisfied  with  the  conclusions  which  juries 
reach  when  litigation  arises,  in  reference  to  their  terms  and 
obligations.  It  can  not  be  said  that  the  verdict  in  this  case  is 
without  support  in  the  evidence,  or  that  the  evidence  prepon- 
derates against  it  to  such  an  extent  as  to  warrant  its  being  set 
aside  as  being  manifestly  against  the  weight  thereof.  There 
is  no  error  of  law,  and  the  jury  who  saw  and  heard  the  wit- 
nesses have  seen  tit  to  believe  appellee's  vei*sion  of  the  facts, 
and  have  determined  the  conflict  in  his  favor  by  the  verdict, 
which  has  received  the  approval  of  the  trial  judge. 

Tinder  the  circumstances  this  court  is  not  warranted  by  any- 
thing disclosed  in  the  record,  in  interfering,  and  the  judgment 
must  therefore  be  affirmed. 

Judgment  affirmed. 


Chicago  West  Division  Eailway  Company 

V. 

Sereno  W,  Ingraham. 

Street  Railway  ComimnUe — Personal  Injuries — Negligence — Evidence 
— Preponderance  qf— Instructions, 

An  instruction  setting  forth  that  a  street  railway  company  han  an  abtolnte 
right  of  way  over  its  track,  af^ainst  all  foot  passengers  and  vehicles,  without 
regard  to  circumstances,  should  not  be  given. 

[Opinion  filed  July  2,  1889.] 

Appkal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  W.  B.  Keep  and  Edmund  Fcbthmann,  for  appel- 
lant 


352  Appellate  Courts  of  Illinois. 

Vol.  88  .J  Chicago  West  Division  Ry.  Go.  ▼.  In^rahani. 

Messrs.  Hykes  &  Dunne,  for  appellee. 

Gabnett,  p.  J.  A  trial  of  this  action  on  the  case,  for  per- 
sonal injuries  to  appellee,  before  the  court  below  and  a  jury, 
resulted  in  a  verdict  and  judgment  for  $1,000  against  appel- 
lant. 

It  is  insisted  that  the  verdict  was  contrary  to  the  clear  pre- 
ponderance of  the  evidence  and  should,  for  that  reason,  have 
been  set  aside  by  the  trial  court.  Seven  witnesses  were 
called  by  appellant,  four  of  them  giving  an  account  of  the 
occurrence  which  was  contradicted,  in  what  may  be  regarded 
as  the  turning  point  of  the  case,  by  the  other  three,  and  the 
account  given  by  the  latter  agreed,  in  substance,  on  that  point, 
with  the  evidence  of  the  appellee's  witnesses.  Moreover  the 
evidence  of  the  four  witnesses  who  support  appellant's  theory , 
is  open  to  some  fair  criticism  on  the  ground  that  it  presented 
a  state  of  facts  which  was  not  consistent  with  the  natural 
order  of  thinsrs,  and  that  feature  of  the  case  was  no  donbt 
considered  as  entitled  to  great  weight.  Allowing  the  jury 
their  long  recognized  privilege  of  fairly  deciding  upon  all 
disputed  questions  of  fact,  we  must  decline  to  interfere  with 
their  verdict  in  this  case,  as  it  is  not  at  all  clear  that  the  pre- 
ponderance of  the  evidence  was  not  with  appellee. 

The  refusal  of  appellant's  ninth  instruction,  in  the  form 
requested,  is  also  urged  as  a  ground  for  reversal.  The 
instruction  as  asked  asserted  an  absolute  right  of  way  in 
appellant  over  its  track,  against  all  foot  passengers  and  vehi- 
cles, without  regard  to  the  circumstances.  So  broad  a  claim 
has  not  before  been  presented,  so  far  as  we  are  informed,  and, 
if  well  taken,  is  a  complete  defense  for  such  corporations  in 
all  cases  of  injury  to  persons  or  property  on  their  tracks 
From  that  proposition  we  must  be  permitted  to  dissent,  as  it 
is  clearly  untenable.     The  judgment  is  afiirmed. 

Judgment  affitraed. 
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Robert  H.  Pugh,  for  use,  etc-., 

V. 

The  Merchants  Bank  of  Canada. 

Banks — De post f or a-r Account — Alleged  Error  in. 

Upon  suit  brought  by  a  former  depositor  against  a  bank  to  recover  a 
certain  amount  alleged  to  have  been  wrongfully  charged  to  him  by  it,  this 
court  declines,  in  view  of  the  evidence,  to  disturb  the  verdict  for  the 
defendant. 

[Opinion  filed  July  2,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Kich  &  Stoics,  for  appellant. 

Mr.  Eli  B.  Felsenthal,  for  appellee. 

Gaby,  J.  The  appellees  did  a  banking  business  in  Winni- 
peg, and  the  appellant  deposited  with  them.  His  account 
was  a  small  one.  March  20,  1883,  the  appellees  charged  him 
with  a  note  due,  $400.25,  and  a  check,  $400.  He  says  the 
check  was  given  by  him,  for  the  note,  to  the  manager  of  the 
bank,  on  the  afternoon  of  March  19th.    The  manager  denies  it. 

The  check  was  burned  up  after  it  was  returned  to  the 
appellant  when  his  account  was  written  up.  If  it  could  have 
been  produced  the  bank  officers  would  have  had  upon  the 
check  itself  indications  showing  whether  the  paying  teller 
gave  currency  for  it,  or  the  note  teller  received  it  in  payment 
of  a  note.  The  paying  teller  says  his  books  show  that  it  was 
paid  in  cuiTcncy  though  he  remembers  nothing  of  the  trans- 
action. 

June  18th,  the  appellant  asked  how  much  he  had  to  his 
credit,  says  another  officer,  and  being  told  $8,  drew  $7,  saying 
he  did  not  wish  to  close  the  account.  This  was  the  last  busi- 
ness between  the  parties.     In  the  spring  following,  here  in 
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Chicago,  Bays  the  appellant,  lie  was  going  over  his  books  and 
vouchers,  and  then  found  that  both  note  and  check  had  been 
charged  to  him.  The  jury  did  not  believe  his  story,  and  that 
ends  that  controversy. 

As  to  the  balance  of  one  dollar,  when  the  appellant  shall 
have,  or  cause  to  bo  presented  to  the  counter  of  the  bank  a 
check  for  it,  if  they  will  not  pay  it,  he  will  have  an  action  for 
it,  bat  not  until  then.  Morse  on  Banking,  41.  There  is  no 
error  and  the  judgment  is  affirmed. 

The  irregularity  in  permitting  a  witness  to  be  examined 
orally  after  his  deposition  had  been  read  by  the  same  party, 
can  in  this  case  have  done  no  harm. 

Jvdqment  affirmed. 


S  M  Maggie  O^Mallet 


V. 

Chicago  City  Railway  Company. 

Street  Railway  Companies — Negligence  <if^Per9onal  Injuries — Evi^ 
denee — Damages — New  Trial. 

A  plaintiff  not  entitled  to  recover  at  all,  has  no  right  to  bnve  a  verdict 
for  the  defendant  set  aside,  nor  one  in  his  own  behalf,  because  the 
damages  are  less  than  the  pecuniary  injury. 

[Opinion  filed  July  2,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  Frank  H.  Culvkb,  for  appellant 

Mr.  William  J.  Hynes,  for  ap]^llee. 

Oaby,  J.  The  appellant  obtained  a  verdict  against  appel* 
lees  upon  her  own  unsupported  testimony,  in  conflict  with 
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that  of  two  disinterested  witnesses,  as  to  her  right  to  recover 
at  all,  upon  the  charge  that  she  had  sustained  personal  inju- 
ries by  their  negligence,  but  the  jury  gave  her  only  $100. 
She  moved  for  a  new  trial  because  the  damages  are  inade- 
qnate. 

It  may  be  conceded  that  the  action  of  the  jury  was  incon- 
sistent, but  the  concession  would  furnish  no  consistent  reason 
for  inconsistency  in  the  action  of  the  court  If  this  case  had 
come  here  with  the  reasons  of  the  judge  of  the  Superior 
Goart  for  denying  the  new  trial,  stating  that  he  would  gmnt 
it  on  the  authority  of  Peaslee  v.  Glass,  61  III.  94,  if  the 
defendant  would  apply  for  it,  but  that  on  the  application  of 
the  plaintiff  he  could  not  gi*ant  it,  as  she  had  already  more 
than  she  was  entitled  to,  could  this  court,  which  as  to  verdicts, 
has  authority  only  to  correct  errors  of  tlie  court,  say  that 
each  decision  was  error?  And  that  is  what  this  record,  by 
fair  inference,  says.  A  plaintiff,  not  entitled  to  recover  at  all, 
has  no  right  for  any  reason  to  have  a  verdict  for  the  defendant 
set  aside.  Garland  v.  C.  &  N.  W.,  8  111.  App.  571;  nor  one 
in  his  own  or  her  own  favor,  because  the  damages  awarded 
are  less  than  the  pecuniary  injury.  Hubbard  y.  Mason  City, 
64  Iowa,  245. 

Judgment  affirmed. 


George  A.  Elton 

V. 

Ferdinand  Brettschneider. 

Judgments— Default— Payment  in  Part— Failure  to  Credit — Bill  far 
Belief. 

Upon  a  bill  filed  for  relief  from  part  of  a  judgment  by  default,  it  being 
alleged  that  certain  payments  had  not  been  credited,  this  court  holds  that 
the  reasons  adduced  for  not  defending  were  insufficient,  and  declines  to 
interfere  with  a  decree  dismissing  the  same. 

[Opinion  filed  July  2,  1889.] 
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Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hod.  Henry  M.  Shepabd,  Judge,  presiding. 

Mr.  C.  J.  Bbattie,  for  appellant 

Messrs.  Bubeb  &  Hollett,  for  appellee. 

Gary,  J.  This  is  a  bill  filed  by  the  ap^^llant  to  be  relieved 
from  a  part  of  a  judgment  by  default  against  him  in  favor  of 
the  appellee,  on  the  ground  that  he  had  paid  money  on  account 
which  was  not  credited  to  him,  so  that  the  judgment  was 
$240.97  too  much. 

As  excuse  for  not  defending  the  suit,  he  alleges  that  he 
was  summoned  to  the  August  term ;  went  to  the  court  rooms 
on  the  morning  of  the  first  Monday  in  August,  found  no 
courts  in  session,  and  was  told  by  various  oflicers  of  the  court 
that  there  would  be  no  court  until  September  17th  ;  that  he 
believed  them,  and  his  attorney  being  out  of  town  he  paid  no 
more  attention  to  the  suit.  That  he  did  not  know  until  the 
t^rm  was  over,  that  judgment  had  been  taken. 

Equity  can  not  give  relief  on  such  grounds.  The  appellee 
is  not  chargeable  with  the  consequences  of  the  appellant^s 
ignorance  or  negligence,  and  the  decree  dismissing  the  bill  is 
aflirmed.     Albro  v.  Dayton,  28  111.  325. 

Decree  affirmed. 


J.  Obermann  Brewing  Company 

V. 

Caroline  Ohlerking. 


Same 

V. 

Same. 

Evidence—Testimony  cf  Husband  in  Behalf  of  Wife— See,  5,  Chap, 
51,  R,  S. 
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Keating  v.  Nelson. 

In  the  case  presented,  this  coart  holds  that  the  husband  of  the  plaintiff 
was  properly  allowed  to  testify  in  her  behalf. 

[Opinion  ffled  July  2,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
BicHASD  W.  Cliffobd^  Judge,  presiding. 

Mr.  B.  M.  Shaffe^bb,  for  appellant. 

Mr.  William  Munn,  for  appellee. 

Garnett,  p.  J.  The  questions  in  each  of  these  cases  are 
identical.  Appellant  claims  that  the  judgment  in  each  case 
should  be  reversed,  because  the  trial  court  admitted  the  hus- 
band of  appellee  to  testify  as  a  witness  in  her  behalf. 

Sec.  5,  Chap.  51,  B.  8.,  makes  the  husband  a  competent 
witness  in  cases  where  the  litigation  concerns  the  separate 
property  of  the  wife.  He  is  a  competent  witness  although 
her  title  is  not  admitted.     McNeil  v.  Zeigler,  68  111.  224. 

These  two  suits  are  based  on  the  same  guaran^ty  as  that 
referred  to  in  Obermann  Brewing  Co.  v.  Ohlerking,  33  111. 
App.  26,  and  the  judgments  are  for  other  moneys  due  under 
Buch  guaranty. 

All  other  questions  on  these  records  are  disposed  of 
adversely  to  appellant  by  the  opinion  in  that  case. 

The  judgment  in  each  case  is  affirmed. 

Jvdgment  affirmed. 


Michael  Keating 

V. 

William  P.  Nelson. 


Master  and  Servant —  Building  Contractor— Balance  Due — Beeovery 
of— Architect^ 8  Certificate —  Poor  QuaWtf  qf  Work — Evidence, 

A  building  contractor  alone  signing  a  written  agreement  making  the  de- 
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cision  of  the  architect  of  a  driven  strncture  final  in  case  of  a  disagreement 
with  its  owner,  and  the  contract  price  payable  in  installments  upon  prenen- 
tation  only  of  the  architect's  certificate,  said  instrument  showing  upon 
its  face  that  it  was  to  be  executed  by  both  the  owner  and  contractor, 
and  was  not  to  bind  either  unless  both  were  bound,  may  recover  for  services 
rendered  regardless  of  the  same. 

[Opinion  filed  Jaly  2,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  JosBPH  £.  Gaby,  Judge,  presiding. 

Messrs.  Hynbs  &  Dunnb,  for  appellant 

Mr.  Chables  F.  White,  for  appellee. 

Garnett,  p.  J.  In  March,  1885,  appellee  made  an  agree- 
ment with  appellant  to  do  the  painting  and  glazing  of  two 
buildings  on  Yernon  avenue,  in  Chicago,  which  appellant  was 
then  erecting,  according  to  specifications  which  had  been  pre- 
pared bj  the  architects  of  appellant. 

The  contract  price  for  the  work  was  $823.  Appellee  pro- 
ceeded with  the  work  and  on  April  23,  1886,  when  it  was 
about  two-thirds  completed,  his  brother  called  on  the  archi- 
tect for  a  payment  on  account.  The  architect  then  insisted 
on  the  execution  of  a  written  contract,  making  his  decision 
final  in  case  of  any  disagreement  between  the  parties  relating 
to  the  performance  of  any  agreement  therein  contained,  and 
making  the  contract  price  payable  in  installments  of  $500  and 
$323  on  presentation  of  certificates  of  the  architect. 

Appellee's  brother  accordingly  signed  the  contract  for 
appellee  and  received  a  certificate  for  $500,  which  appellant 
paid.  It  is  admitted  that  the  execution  of  the  agreement  was 
by  authority  impliedly  given  by  appellee,  but  there  is  no  pre- 
tense that  prior  to  that  time  any  written  contract  was  ever 
agreed  on  or  spoken  of  between  the  parties,  nor  is  there  any 
evidence  tending  to  prove  that  Keating  ever  saw  or  heard  of, 
or  consented  to  the  terms  of  the  alleged  written  contract 
before  this  dispute  arose.     It  was  left  with  the  architect,  who 
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Burch  V.  West. 

appears  to  have  retained  it  in  his  possession,  bat  so  far  as  wo 
are  able  to  discover  he  had  no  authority  from  Keating  to 
make  himself  the  umpire  between  the  parties,  or  to  make  his 
certificate  final. 

When  the  work  was  finished  he  refused  to  give  appellee  a 
certificate  for  the  balance  due,  because  of  the  alleged  poor 
character  of  the  work,  and  the  defense  now  is  that  the  writ- 
ing governs,  and  nothing  is  due  until  a  written  certificate  of 
the  architect  is  presented. 

It  is  quite  plain  that  if  the  decision  of  the  architect  had 
been  favoi*able  to  appellee,  it  would  not  have  been  conclusive 
on  appellant,  but  he  still  might  have  defended  on  the  ground 
that  the  work  was  not  properly  done.  How  appellee  could 
be  bound  by  the  terms  of  the  writing  when  appellant  was  in 
no  sense  a  party  to  it,  is  not  explained.  It  shows  upon  its 
face  that  it  was  to  be  executed  by  both  parties,  and  was  not 
to  bind  either  unless  both  were  bound.  It  was  an  instrument 
to  be  executed  inter  partes^  or  at  least  to  be  assented  to  by 
both,  and  contained  agreements  to  be  executed  by  each. 

In  a  similar  case  (Waggemau  v.  Bracken,  52  III.  46S)  the 
court  held  the  writing  to  be  no  evidence  tending  to  prove  an 
agreement  between  the  parties.  We  think  the  ruling  of  the 
trial  court,  excluding  the  instrument  in  question  from  the 
jury,  was  correct,  and  as  there  was  evidence  to  support  the 
verdict,  and  no  error  intervened  in  the  giving  or  refusing  of 
instructions,  the  judgment  is  affirmed. 

Judgment  affirmed. 

Gaby  J.|  took  no  part  in  this  case. 
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Charu:8  S.  Burch,  Receiver,  etc.,  ^  483 

'  '  81      47 

V.  

James  J.  West  et  al, 

Infolrtficv — Judgments  hy  Confession — Fraudulent  Preferences — As- 
signment — Corporations — Officers — Acts  of  Receivers — Authority  of. 

1.    A  receivor  is  clothed  with  sach  rights  of  action  as  might  have  been 
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maintained  by  the  person  over  whose  estate  he  has  been  appointed,  and  to 
whoee  rights  for  purposes  of  litigation  he  has  succeeded. 

2.  Upon  a  bill  filed  by  the  receiver  of  an  insolvent  corporation  attacking 
certain  judgments  confessed  by  it  previous  to  his  appointment,  this  court 
declines  to  interfere  with  a  decree  in  behalf  of  the  judgment  creditors. 

[Opinion  filed  Jaly  2,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
•  O.  H.  HoKTON,  Judge,  presiding. 

Mr.  M.  P.  Bbadt,  for  appellant 

Messrs.  F.  J.  Smith  &  Helmer,  Weiolet,  Buleley  & 
Gjbay,  Holden  &  Fabson  and  J.  A.  Sleeper,  for  appellees. 

Garnett,  p.  J.  On  October  27,  1887,  in  the  Snperior 
Court  of  Cook  County,  judgments  by  confession  were  entered 
for  various  amounts  in  favor  of  James  J.  West  and  the  Union 
Trust  Company,  respectively,  against  the  J.  L.  Eeagan  Print 
ing  Company,  a  corporation  organized  in  December,  1886, 
under  the  laws  of  this  State.  The  next  day  two  judgments 
by  confession  were  entered  in  the  same  court  in  favor  of  Carl- 
ton Prouty  against  the  same  defendant  Execution  in  each 
case  was  immediately  issued  and  levied  by  the  sheriff  on  all 
the  personal  property  of  the  company. 

On  the  same  day  the  first  judgments  were  entered.  West 
received  an  assignment  to  himself  of  all  the  accounts  of  the 
corporation,  to  secure  indebtedness  due  from  it  to  himself 
and  others.  On  November  7,  1887,  in  a  suit  in  equity  in  the 
Circuit  Court  of  Cook  County,  brought  by  Luther  D.  Pollard 
and  others,  creditors  of  said  corporation,  in  behalf  of  them- 
selves and  all  other  creditors  thereof,  against  the  corporation, 
said  judgment  creditors  and  others,  a  decree  was  entered  dis- 
solving the  corporation  and  appointing  John  E.  Wright 
receiver  of  the  assets  thereof,  with  authority  to  sue  in  all 
courts  in  the  name  of  the  company,  but  not  in  any  wise  inter- 
fering with  said  judgments,  executions  or  levies.  On  the 
10th  day  of  November,  1887,  appellant  was  duly  appointed 
receiver  in  the  place  of  Wright 
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The  next  day  appellant  filed  his  bill  in  this  case,  attacking 
all  said  jndgment-s.  On  the  final  hearing,  the  court  found 
and  decreed  that  the  liens  of  the  several  judgment  creditors, 
and  of  J.  W.  Butler  Paper  Company,  an  attachment  creditor, 
were  superior  to  the  claim  of  the  receiver. 

The  bill  contains  no  allegation  that  the  confession  of  judg- 
ment and  assignment  of  accounts  were  in  pursuance  of  a 
design  to  secure  preferences  in  fraud  of  the  chapter  of  tlie 
statutes  concerning  voluntary  assignments,  nor  that  any  as- 
aignment  for  the  benefit  of  creditors  was  made  by  the  corpo- 
ration. "  Proofs  without  allegations  are  just  as  unavailable  as 
allegations  without  proofs,"  (Bremer  v.  Canal  and  Dock  Co., 
123  III.  110,)  so  that  we  pass  this  branch  of  appellant's  argu- 
ment concerning  tlie  alleged  voluntary  assignment  and  fraud- 
iilant  preferences  without  comment,  merely  remarking  that  the 
opinion  of  the  Supreme  Court  of  the  United  States  in  White 
V.  Cobshausen  (not  yet  reported)  deals  with  no  question  of 
pleading. 

Appellant  insists  the  judgments,  executions  and  levies 
should  be  set  aside,  because  the  judgments  were  rendered  on 
warrants  of  attorney  executed  by  officers  of  the  company 
without  authority.  The  receiver  is  clothed  with  such  riglits 
of  action  as  might  have  been  maintained  by  the  person  over 
whose  estate  he  has  been  appointed,  and  to  whose  rights,  for 
purposes  of  litigation,  he  has  succeeded.  High  on  Receivers 
Sec.  201;  Beach  on  Receivers,  699;  Bouton  v.  Dement,  123 
III.  142;  Receivers  v.  Paterson  Gas  L.  Co.,  23  N.  J.  Law,  283; 
Moise  v.  Chapman,  24  Ga.  249. 

The  question,  therefore,  is,  could  the  printing  company 
maintain  a  bill  on  the  same  facts  as  to  want  of  authoritv  in 
its  officers  and  secure  a  vacation  of  the  judgments  and  pro- 
ceedings thereunder?  We  think  it  clear  that  relief  in  such  a 
case  would  not  be  granted  on  the  prayer  of  the  company. 
The  debts  upon  which  the  judgments  were  rendered  were 
based  on  valuable  and  adequate  considerations,  and  the  judg- 
ment creditors  are  not  chargeable  with  any  fraud  in  the  trans- 
action. 

"  The  weight  of  reason  and  common  law  authority  is,  that 


862  Appellate  Coubts  of  Illinois. 

Voii.  83.]  Chicago  Attachment  Co.  v.  Davis  S.  M.  Co. 

a  coart  of  equity  will  not  enjoin  a  judgment  at  law,  where 
tliere  has  been  no  service,  unless  it  is  alleged  and  proved  that 
if  relief  be  granted  a  different  result  will  bo  obtained  than 
that  already  adjudged  bj  the  void  judgment"  Colson  v. 
Leitch,  110  III.  508;  Martin  v.  Judd,  60  111.  78. 

The  counsel  for  appellant  is  in  error  in  supposing  that 
affirmative  relief  was  granted  to  the  judgment  and  attachment 
creditors  on  their  answers.  The  decree  took  nothing  from 
appellant.  It  only  found  and  adjudged  that  the  liens  of  said 
creditors  were  valid  and  the  court  having  taken  the  property 
out  of  the  hands  of  the  sheriff  and  placed  it  in  the  hands  of 
the  receiver  by  the  decree,  the  situation  of  the  parties  was 
simply  restored  as  it  was  when  the  suit  was  commenced. 
This  is  not  within  the  rule  prohibiting  affirmative  relief  on 
answer.    The  decree  is  affirmed. 

Decree  affirmed. 


Chicago  Attachment  Company 

V. 

Davis  Sewing  Machine  Company. 

Landlord  and  Tenant — Lease— Conditions — Parol  Assignment — Rent — 
Recovery  of— Statute  of  Frauds. 

1.  The  failure  by  a  tenant  to  comply  with  a  condition  in  a  lease  prohib« 
iting  the  assigDment  thereof  without  the  consent  of  the  lessor,  can  only  be 
complained  of  by  the  latter. 

2.  In  an  action  for  the  recovery  of  a  balance  alleged  to  be  due  for  rent 
under  a  lease  assigned  by  parol  agreement,  this  court  declines,  in  view  of 
the  evidence,  to  interfere  with  the  judgment  in  behalf  of  the  plaintiff. 

[Opinion  filed  July  2,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
RoLUN  S.  Williamson,  Judge,  presiding. 

Messra.  Abbott,  Oliveb  &  Showalteb,  for  appellant 

'   Messrs.  Bryan  &  Hatch  and  John  Olnsy,  for  appellee. 
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Gaby,  J.  April  28,  1882,  the  appellee  demised  to  Walter 
Seates  and  John  M.  Greist  certain  premises  for  a  term  of  five 
years  ending  April  30,  1887.  Scates  and  Greist  used  the 
name  of  ''  Chicago  Attachment  Company,"  as  well  as  their 
own,  in  condneting  their. business  of  manufacturing  sewing 
machine  attachments.  February  9,  1883,  by  a  bill  of  sale, 
Greist  sold  all  his  interest  in  the  property  of  the  ^^  Chicago 
Attachment  Company  and  Scates  &  Greist,"  to  Thomas  S. 
Sidgway.  In  March,  1883,  Scates  demised  a  part  of  the 
premises,  by  a  lease  to  which  he  signed  the  name  of  Kidgway  as 
well  as  his  own.  In  July,  1883,  Scates  &  Ridgway  incorpo- 
rated themselves  as  the  Chicago  Attachment  Company,  and 
the  company,  as  its  record  shows,  resolved  to  receive  from 
Scates  &  Ridgway  all  their  joint  property,  used  in  their  busi- 
ness, in  full  payment  of  the  stock  of  the  company.  Scates  & 
Ridgway  made  a  bill  of  sale  to  the  company,  which  was  doubt- 
less intended  to  include  everything  th^t  the  resolution  called 
for,  except  the  lease,  or  the  term  under  it,  from  the  appellees. 
Upon  the  lease  was  indorsed  a  consent  to  an  assignment  of 
the  lease  to  the  appellants,  but  not  signed,  and  also  the  words 
proper  for  an  assignment  of  the  lease,  but  not  signed.  There- 
after upon  receipts  from  appellees  to  Scates  &  Greist,  the  rent 
was  paid  by  appellants,  with  their  checks,  and  the  premises 
were  occupied  by  the  appellants  until  July  1, 1884,  and  the  rent 
paid.  The  appellants  then  abandoned  the  premises,  and  this 
suit  is  for  the  net  residue  of  the  rent  accruing  under  the  lease, 
after  making  some  allowances  which  are  not  necessary  to 
notice.  The  question  in  the  case  is  whether  the  appellants 
are  chargeable  as  assignees  of  the  term.  Whether  it  was  in 
fact  intended  that  the  appellants  should,  by  tlie  transactions 
referred  to,  become  the  owners  of  the  unexpired  term,  is  set- 
tled by  the  finding  of  the  circuit  judge,  in  favor  of  the 
appellees.  In  law  it  is  objected  that  the  lease  contained  a 
prohibition  of  an  assignment  without  the  consent  of  the  les- 
sors, and  that  there  was  no  compliance  with  the  statute  of 
frauds. 

The  first  objection  can  not  be  made  by  the  appellants;  it  is 
only  available  to  the  lessors  at  their  elpction.  Webster  v. 
Nichols,  104  111.  160. 
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As  a  statute  of  frauds,  the  29  Car.  2,  Ch.  3,  is  not  in  force 
in  this  State;  only  the  English  statutes  prior  to  the  fonrtli 
year  of  James  the  Ist,  have  been  adopted,  with  some  excep- 
tions. Chap.  28,  K.  S.  Kor  is  there  in  the  statute  of  frauds 
in  this  State,  any  re-enactment  of  or  equivalent  for  Sec.  8  of 
that  statute.  What  may  be  the  possible  effect  of  this  omis- 
sion is  a  subject  too  far-reaching  to  be  now  considered. 

Even  under  the  English  statute,  the  assignee  need  not  sign 
the  assignment ;  his  acceptance  of  the  instrument  by  which 
the  estate  passes,  devolves  upon  him  the  performance  of  the 
covenants  running  with  the  land.  Sanders  v.  Partridge,  108 
Mass.  556;  Babcock  v.  Scoville,  56  111.  461;  Taylor's  L.  &  T, 
Sec.  451. 

In  Carter  v.  Hammett,  12  Barb.  253,  S.  C.  18  Barb.  608,  it 
is  held,  notwithstanding  in  New  York  the  statute  of  frauds 
embraces  assignments  of  leases,  that  as  between  the  land- 
lord and  assignee,  the  assignee  is  estopped  from  setting  up 
that  he  is  assignee  only  by  parol  agreement  and  not  by  a  valid 
written  instrument. 

The  appellants  having  then  become,  in  fact,  the  assignees 
of  the  term,  could  only  discharge  themselves  from  liability 
for  the  rent  after  they  ceased  to  occupy  the  [^remises,  by  part- 
ing with  the  residue  of  the  term.     Taylor's  L.  &  T.  Sec.  462. 

There  is  language  in  the  next  section  which  seems  to  qual- 
ify this  rule,  but  it  is  not  warranted  by  the  cases  cited,  which, 
especially  Astor  v.  L'Armoreux,  4  Sandf.  524,  go  upon  special 
circumstances  to  which  there  is  no  resemblance  here;  and 
that  case  shows  that  a  parol  assignment  is  as  effectual  to  dis- 
charge the  original  assignee,  holding  under  an  assignment  in 
writing,  as  it  is  to  charge  such  an  aBsignee  by  parol  under  the 
doctrine  of  Carter  v.  Hammett,  12  Barb.  253. 

Upon  tlie  facts  and  the  law  the  judgment  of  this  court  is 
that  that  of  the  Cucuit  Court  is  right  and  it  is  therefore 
affirmed. 

Judgment  affirmed. 
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Gaj^  v.  Nichols. 


Asa H EL  Gage 

V. 

John  H.  Nichols. 

Injuneiions — Real  Property — Title — Tax  Deed, 

This  court  declines  to  interfere  with  a  decree  in  behalf  of  the  complain- 
ant on  a  bill  filed  by  him  to  enjoin  the  issuance  of  a  tig:  deed  to  certain  real 
estate,  upon  the  ground  that  the  town  taxes  for  the  year  in  question  were 
not  certified  to  the  County  Court,  in  conformity  with  the  statute  then  in 
force. 

[Opinion  filed  July  2,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Egbebt  Jahieson,  Judge,  preeiding. 

Messrs.  Edward  Kobt  and  Augustus  N.  Gage,  for  appel- 
lant 

Messrs.  E.  J.  Whitehead  and  Eobebt  L.  Lyons,  for  appel- 
lee. 

GabnetTj  p.  J.  The  decree  complained  of  on  this  appeal 
was  entered  on  a  bill  filed  by  appellee  against  appellant  to 
enjoin  the  latter  from  obtaining  a  tax  deed  to  certain  lots  in 
the  town  of  West  Chicago,  upon  a  sale  thereof  for  taxes  of 
1872.  Against  the  validity  of  the  sale  appellee  alleged  and 
proved  that  the  town  taxes  for  that  year  were  not  certified  to 
the  county  clerk,  on  or  before  the  second  Tuesday  in  August 
of  that  year,  as  required  by  the  statute  then  in  force. 

In  fact,  the  certificate  required  was  not  made  for  some  days 
after  the  day  specified  in  the  statute.  This  is  a  fatal  objec- 
tion to  the  tax.  It  was  so  held  in  Mix  v.  Peoi)lo,  72  111.  241; 
National  Bank  v.  Cook,  77  111.  622;  People  v.  Cooper,  10  111. 
App.  384;  and  we  have  no  inclination  to  travel  over  the 
ground  already  so  well  explored  by  the  highest  authority  in 
the  State.     Section  191  of  the  Kevised  Statutes  covers  omis- 
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sions  of  this  character  in  taxes  levied  after  it  became  a  law 
(Buck  V.  People,  78  111.  666),  bnt  it  has  no  retroactive  force. 
This  case  was  formerly  before  the  Supreme  Court,  tlie 
decree  then  in  force  bein^  reversed  and  the  cause  remanded 
(112  111.  269),  because  it  failed  to  require  appellee  to  pay 
appellant  the  money  paid  by  him  in  his  purchase,  and  interest 
thereon.  This  error  is  obviated  by  the  record  now  before  ns 
and  the  decree  is  therefore  affirmed. 

Decree  affirmed. 


Lake  Shore  &  Michigan  Southern  Railway 

Company 

V. 

Gregor  May. 

Hail  roads  —  Negligence  —  Personal  It^uries  —  Crossings  —  Signals^ 
Failure  to  Make — Flagtnan,  Absence  qf— Contributory  Negligence — Evi- 
device — Instructions^ 

1.  In  an  action  to  recover  from  a  railroad  company  damages  for  personal 
injuries  alleged  to  have  been  occasioned  through  its  negligence  at  a  street 
crossing,  this  court  holds  as  erroneous  certain  instructions  given  in  behalf  of 
the  plaintiff,  upon  the  ground  that  they  stated  no  rule  to  govern  the  jury  in 
assessing  damages,  and  that  the  statement  repeated  in  each  of  them  that 
the  same  must  not  exceed  a  certain  sum,  was  improper,  as  being  likely  to 
influence  a  verdict  therefor. 

2.  This  court  condemns  the  use  by  counsel  in  jury  trials  of  extravagant 
and  intemperate  language,  calculated  to  arouse  the  prejudice  and  passion 
of  jurors  and  lead  to  unjust  results. 

[Opinion  filed  July  2,  1889.] 

Appeal  from  the  Oircait  Court  of  Cook  County;  the  Hon. 
Arba  N.  Watkbman,  Judge,  presiding. 

Mr.  Pliny  B.  Smith,  for  appellant 

Mr.  S.  M.  Meek,  for  appellee. 
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MoBAN,  J.  This  action  was  brought  to  recover  damages 
for  injuries  received  by  appellee  by  reason  of  a  collision 
between  appellant's  engine  and  a  team  which  appellee  was 
driving.  The  accident  occurred  on  the  evening  of  November 
19,  1884,  at  the  crossing  of  appellant's  tracks  and  West  55th 
street  boulevard.  There  were  various  grounds  of  negligence 
alleged  against  appellant  in  the  management  of  the  engine 
and  train  which  struck  appellee,  and  in  the  failure  to  properly 
guard  the  crossing  by  signals  or  gates  or  the  presence  of  a 
flagman;  and  the  appellant  on  its  part  charged  and  strenu- 
ously insists  that  appellee  did  not  exercise  ordinary  care  for 
his  own  safety,  and  was  injured  by  reason  of  his  own  negli- 
gence. The  evidence  on  the  issues  of  negligence  by  appel- 
lant and  want  of  ordinary  care  by  appellee  is  conflicting,  and 
it  is  by  no  means  clear  how  the  verdict  ought  to  be.  Yet, 
probably,  a  reviewing  court  would  not  disturb  the  verdict 
if  there  were  no  misleading  or  erroneous  instructions. 

The  case,  however,  is  one  calling  for  accurate,  clear  and 
perspicuous  instructions  on  all  material  issues  which  were  sub- 
mitted to  the  jury  for  determination,  and  under  the  well 
established  rule  must  be  reversed  if  we  And  that  misleading 
instructions  were  given  by  which  the  court  can  see  that  the 
jnry  may  have  been  influenced  to  the  injury  of  the  appellant. 
Volk  V.  Eoche,  70  111.  297;  Cushman  v.  Cogswell,  86  111. 
62;  Wabash  Ry.  Co.  v.  Honks,  91  111.  406;  C,  B.  &  Q.  R  R. 
Co.  V.  Warner,  108  111.  564. 

Amon^  other  instructions  given  to  the  jury  by  the  court  at 
the  request  of  appellee  were  the  following : 

"4.  The  court  instructs  the  jury  that,  under  the  laws  of  the 
State  of  Illinois,  no  railroad  corporation  is  permitted  to  run 
upon  its  railroad  any  train  of  cars  moved  by  steam  power,  for 
the  transportation  of  passengers,  unless  there  is  placed  upon 
the  train  one  trusty  and  skillful  brakeman  for  every  two  cars 
in  the  train,  or  unless  tlie  brakes  are  efficiently  operated  by 
power  applied  from  the  locomotive;  and,  if  they  believe  from 
the  evidence  that  this  train  which  struck  the  plaintiff  in  this 
case  had  not  on  it  any  such  brakeman,  and  that  the  injury 
complained  of  would  not  have  occurred  had  there  been  there- 
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on  a  trustj  and  ekillfal  brakeman,  and  if  the  jury  believe  from 
the  evidence  that  the  plaintiff  used  reasonable  care  to  avoid 
the  accident,  then  yon  shonld  find  the  defendant  guilty,  and 
assess  daina<:c(^8  in  behalf  of  plaintiff  at  whatever  sum  you 
think  just  and  proper  undec  the  evidence  and  instructions  in 
this  case,  not  exceeding  the  sum  of  ^5,000. 

5.  The  court  instructs  the  jury  that  though  they  may 
believe  from  the  evidence  in  this  case  that  the  plaintiff  was 
in  some  slight  degree  negligent,  yet  it'  you  believe  the  negli- 
gence of  the  defendant  was  gross  in  corapari^on  with  that  of 
the  plaintiff,  then  you  should  find  the  defendant  guilty,  and 
assess  the  damages  in  favor  of  the  plaintiff  at  whatever  sum 
you  think  just  and  proper  under  the  evidence,  not  exceeding 
the  sum  of  $5,000,  having  reference  to  the  other  instructions 
in  this  case  as  to  the  measure  of  damages. 

6.  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  in  this  case,  and  under  the  instructions  of  the 
court,  that  the  defendant  is  guilty  of  wrongful  acts,  neglect  or 
default,  as  charged  in  the  plaintiff's  declaration,  and  that  the 
same  resulted  in  the  injury  of  Gregor  May,  then  the  plaintiff 
is  entitled  to  recover  in  this  case  such  damages  as  the  jury 
may  deem  from  the  evidence  and  proofs  that  the  plaintiff  has 
sustained,  if  any,  up  to  the  commencement  of  this  suit;  such 
damages  as  will  compensate  the  plaintiff  for  his  personal 
injury  so  received,  and  for  his  loss  of  time,  in  endeavoring  to 
be  cured,  and  his  expenses  necessarily  incurred,  if  such  loss  of 
time,  expense  and  personal  injury  have  been  proved,  and  yon 
are  at  liberty  also  to  take  into  account  any  pain  and  suffering 
undergone  by  him  up  to  the  time  of  bringing  this  action,  if 
any  such  have  been  proven,  in  estimating  damages  in  this 
case,  in  all  not  to  exceed  $5,000." 

The  instructions  numbered  four  and  five  above  set  out 
authorize  the  giving  of  damages  in  terms  that  have  been  fre- 
quently condemned.  They  state  no  rule  to  govern  the  jury 
in  assessing  damages.  This  court  said  of  an  instruction  simi- 
lar to  those:  "It  does  not  confine  the  plaintiff's  right  of 
recovery  for  all  his  losses  and  expenses,  whether  necessary  or 
otherwise.     *    *    *    Moreover,  the  jury  were  told  that  the 
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plaintiff  was  entitled  to  recover  for  any  injuries  he  had  sus- 
tained, leaving  the  jury  to  include  any  elements  of  damages 
they  might  think  proper."  McQinnis  v.  Berven,  16  111.  App. 
354. 

True,  the  said  instructions  refer  to  other  instructions  in  the 
case  as  to  the  measure  of  damages,  and  if  any  proper  instruc- 
tion had  been  given  clearly  limiting  the  jury  to  the  true  ele- 
ments of  damage  the  error  in  them  might  be  cured ;  but  the  only 
other  instruction  relating  to  damages  given  is  number  six  above 
set  out,  and  that  is  subject  to  just  criticism.  It  declares  that 
the  plaintiff  is  entitled  to  recover  *^such  damages  as  the  jury 
may  deem  from  the  evidence  and  proofs  that  plaintiff  .  has 
sustained,  if  .any,,  up  to  the  commencement  of  this  suit;"  what 
follows  in  the  instruction  is  an  enumeration  of  certain  ele- 
ments of  damage,  but  the  terms  are  neither  in  form  and  effect 
a  limitation  of  the  jury  in  those  elements  of  damage  named, 
and  the  result  is  that  the  jury  are  left  at  large  and  free  to  in- 
clude such  grounds  of  damage  as  they  might  think  proper. 

There  is  a  further  objection  to  said  instructions.  All  of 
them  contain  the  significant  suggestion  to  the  jury  that  the 
damages  to  be  awarded  are  not  to  exceed  the  sum  of  $5,000. 
The  verdict  is  for  just  $5,000.  The  instruction  number  six 
does  limit  the  damages  to  those  sustained  up  to  the  commence- 
ment of  this  suit,  and  therefore  we  must  conclude  that  dam- 
ages for  any  permanent  injury,  which  in  cases  like  the  present 
usually  constitute  the  most  important  basis  for  allowing  dam- 
ages, were  not  estimated  by  the  jury  in  reaching  the  verdict. 
Tlie  conclusion  is  almost  irresistible  that  the  "damnable  iter- 
ation" of  the  phrase  "five  thousand  dollars"  in  all  the  instruc- 
tions relating  to  damages  had  the  effect  of  inducing  the  jury 
to  fix  on  just  that  sum. 

The  Supreme  Court  has  said  of  an  instruction  of  similar 
import :  "  By  all  the  rules  of  philology,  that  is  but  telling  the 
jury  they  must  render  a  verdict  for  $5,000.  It  is  true  the  jury 
did  not  render  such  a  verdict,  but  was  it  not  a  strong  persua- 
sive argument  addressed  to  them  by  the  court  to  render  a 
large  verdict?"  C,  R.  I  &  P.  E.  R.  Co.  v.  Austin,  69  111. 
426. 
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There  are  other  errors  assigned,  but  as  they  will  probably 
not  be  repeated  on  another  trial  we  do  not  deem  it  necessary 
to  enter  upon  a  diecnssion  of  them.  We  will  merely  say  as 
to  one  of  them,  that  it  would  be  well  for  counsel  in  their 
addresses  to  juries,  especially  in  that  class  of  cases  in  which  it 
is  well  understood  that  their  clients  have  the  ready  sympathy 
of  the  jury,  to  confine  their  discussion  to  the  evidence  in  the 
particular  case,  and  avoid  intemperate  and  extravagant  state- 
ments of  matters  not  pertinent  and  which  are  calculated 
to  arouse  the  prejudice  and  passion  of  jurors  and  lead  to 
unjust  results.  The  judgment  will  be  reversed  and  the  case 
remanded. 

Jieversed  and  remanded. 


Conrad  Folz 

V. 

Jacob  Nelke. 


Banks — Insoheney  qf— Stockholders — Lidbilify  of^  to  Depottitors — Res 
Adjudicata. 

1.  In  an  action  brought  by  a  depositor  of  an  insolvent  bank  against  one 
of  its  stockholders,  who,  under  its  charter,  was  liable  for  its  debts  to  the 
extent  of  his  stock,  this  court  declines  to  interfere  with  the  judgment  for 
the  plaintiff. 

2.  A  decree  in  a  given  cause  governs  only  the  parties  thereto. 

[Opinion  filed  July  2,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Kirk  Hawks,  Judge,  presiding. 

Messrs.  Adams  &  Hamilton,  for  appellant 

Messrs.  Blum  &  Blum,  for  appellee. 

Per  Curiam^  Appellant,  who  was  a  stockholder  to  the 
extent  of  $3,000  in  the  German  Savings  Bank  of  Chicago^ 
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wa3  sued  by  appellee  to  recover  the  balance  due  the  latter 
from  the  bank,  as  shown  by  the  pass  book  of  appellee,  in 
which  his  deposits  in  the  bank  were  entered.  The  charter  of 
the  bank  makes  the  stockholders  individually  liable  for  the 
debts  of  the  bank  to  amount  of  their  stock. 

Appellant  sets  up  the  statute  of  limitations  of  five  years, 
but  as  the  question  is  precisely  that  determined  in  Shalucky 
V.  Field,  124  III.  617,  we  are  not  at  liberty  to  depart  from 
that  ruling,  which  is  adverse  to  appellant. 

The  only  other  defense  relied  on,  was  a  decree  and  certain 
other  pi'oceedings  in  a  suit  in  chancery,  to  which  appellant  was 
a  party,  and  which  resulted  in  the  payment  by  him  of  a  small 
portion  of  his  stock  liability  for  the  benefit  of  the  creditors  of 
the  bank.  Appellee  was  not  a  party  to  that  suit,  and  received 
no  1>enefit  whatever  from  the  decree  therein,  and  the  estab- 
liehed  rule  that  a  decree  binds  no  one  who  is  not  a  party  to  it, 
muBt  be  applied  here.     The  judgment  is  affirmed. 

Judgment  affirmed. 


Moses  W.  Gray  et  al. 

V. 

Benjamin  Lindauer  et  al. 

Fraud— Infer  est — Procuring  of  Debtor  in  Failing  CIreumsianees  to 
Purchase  Goods  from  Another — Special  Finding — Evidence, 

A  creditor  who  advises  his  debtor  to  purchase  goods,  with  the  object  of 
deriving  the  benefit  therefrom,  is  not  liable  to  the  seller  thereof  if  the  debtor 
purchases  with  honest  intent. 

[Opinion  filed  July  2,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Millard  &  Smith,  for  appellants. 
Mr.  B.  M.  Shaffnbr,  for  appellees. 
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Gary,  J.  This  is  an  action  on  the  case.  Several  counts 
are  for  alleged  fraud  by  appellants,  in  representing  one  Arm- 
strong to  be  worthy  of  credit. 

In  answer  to  a  special  question,  the  jury  have  found  that 
there  was  no  special  fraud  or  deceit  in  the  representation. 
The  last  count  of  the  declaration  is,  in  substance,  that  the 
appellants,  having  chattel  mortgages  on  the  property  of  Arm- 
strong, who  was  insolvent,  and  intending  to  defraud  the 
appellees,  induced  and  procured  Armstrong  to  buy  on  credit, 
goods  from  the  appellees,  with  the  intent  on  their  part,  of 
converting  them  to  their  own  use  by  means  of  the  mortgages, 
and  that  the  scheme  was  successful. 

The  count  is  very  long,  and  is  a  verbose  attempt  to  plead 
the  evidence,  which,  if  the  appellees'  view  of  the  law  be  cor- 
rect, would  sustain  a  count  in  trover.  The  count  is  to  be  taken 
most  strongly  against  the  pleader.  This  is  a  familinr  rule. 
People  V.  Swigart,  107  111.  494.  **In  the  proceedings  of  any 
court,  where  an  accusation  is  preferred,  the  minimum  of  alle- 
gation is  the  maximum  required  in  proof."  Deuman,  C.  J., 
5  Ad.  &  E.  N.  S.  995,  Francis  v.  Steward.  The  count  con- 
tains no  allegation  of  anything  done  by  the  appellants  to 
deceive  the  appellees,  or  of  any  collusion  with  Armstrong,  or 
that  he  did  not  buy  with  an  honest  intention  and  expectation 
to  pay  for  the  goods. 

It  comes  to  this:  can  an  action  be  maintained  by  one  who 
sells  on  credit  to  an  insolvent,  struggling  honestly  but  unsuc- 
cessfully to  retrieve  his  fortunes,  against  a  third  person  who 
expects  by  the  exercise  of  his  power  over  the  insolvent,  to 
get  the  benefit  of  the  purchase,  and  for  the  purpose  of  realiz- 
ing that  expectation,  persuades  the  insolvent  to  purchase,  and 
succeeds  in  his  expectation,  and  the  vendor  remains  unpaid? 

There  is  no  precedent  for  such  an  action.  Where  there 
has  been  fraud  by  the  purchaser,  participated  in  by  the 
defendant,  the  latter  has  been  held  liable.  Hill  v.  Perrott,  3 
Taun.  274;  Biddle  v.  Levy,  1  Stark.  K  P.  20;  Irving  v.  Motly, 
7  Bing.  543.  But  no  case  holds  that  where  the  purchaser 
bought  in  good  faith,  and  therefore  acquired  an  indefeasible 
title,  a  third  person  could  be  held  liable  for  the  price  the  pur- 
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chaser  was  unable  to  pay,  on  tlie  ground  that  such  third 
person,  from  whatever  motive,  had  given  the  purchaser 
unwise  advice  for  him  to  follow,  and  the  adviser  had  derived 
a  profit  from  it  The  fact  that  there  is  no  precedent  for  such 
an  action  is  a  strong  though  not  conclusive  argument  against 
it  Sae  Smith  v.  Surd,  12  Mete.  371;  Cunningham  v.  Brown, 
18  Vt  123;  Kockingham  v.  Boshqr,  39  Me.  253;  Conn.  Mut. 
V.  N.  T.  &  N.  H.,  25  Conn.  265. 

It  is  quite  needless  to  review  the  evidence.  If  there  had  been 
the  ordinary  count  in  trover  in  the  declaration,  and  no  answer 
by  the  jury  to  any  s|)ecial  question  in  the  way,  whether  the 
evidence  would  support  a  verdict  for  the  appellees,  is  not  now 
a  subject  of  inquiry;  but  the  answers  to  the  special  question 
being,  in  effect,  such  as  confine  the  verdict  to  the  last  count, 
and  that  being  insufficient,  the  court  miglit  perhaps  have  been 
technically  justified  under  the  statute  in  entering  judgment 
for  the  appellants.  The  statute,  however,  is  not  imperative, 
bat  at  the  least,  the  appellants  were  entitled  to  a  new  trial. 
Many  other  questioqs  in  the  case  are  left  untouched.  The 
judgment  must  be  reversed  and  the  cause  remanded. 

Meversed  and  remanded. 


Aaron  B.  Mead  and  Albert  L.  Coe  rw~m\ 

JofiN  P.  Altgeld.  43  m 


Agency — SaUs — Iteal  Property — Deposit  on  Contract  for  Purchase — 
Recovery  qf -^Unsatisfactory  Title — Evidence — Experts* 

1.  The  constrnption  of  a  written  agreement  ia  for  the  court 

2.  The  personal  undertaking  of  a  real  estate  agent  to  return  a  ram 
received  by  him  as  a  payment,  in  case  the  title  to  certain  property  of  his 
principal  under  contract  of  sale  should  be  shown  to  be  defective,  is  not 
inconsistent  with  the  character  of  agent. 

8.    A  purchaser  of  real  estate  should  receive  a  title  good  beyond  a  reason* 
able  doubt. 
4.    The  sufficiency  of  a  title  is  a  question  of  law  for  the  court  and  in  con* 
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trovenies  involving  the  aame,  the  opinions  of  lawyers  as  experts  should 
not  be  considered. 
5.    Errors  wh.ch  do  no  barm  can  not  be  complained  of* 

[Opinion  filed  July  2,  18S9.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon, 
A.  JN.  Watkrman,  Judge,  presiding. 

Messrs.  McCleli^n,  Cummins  &  Moulton,  for  appellants. 

The  evidence  shows  that  the  contract  for  the  sale  of  the 
land  was  between  Mrs.  Eay  and  Mr.  Altgeld;  that  Mead  & 
Coe,  the  appellants,  acted  only  as  her  agents  in  making  the 
sale,  and  that  the  money  was  paid  to  them  as  her  agents 
That  contract  defined  the  rights  of  the  parties  to  it  An 
agent  who  has  acted  in  good  faith  in  a  transaction  upon  which 
money  has  been  paid  to  him  on  account  of  his  principal,  can 
not  be  liable  in  a  suit  to  recover  back  the  money.  Ewell  on 
Agency,  p.  419,  top  paging,  marginal  p.  312  and  following 
pages;  Shepherd  etal.  v.  Underwood,  65  111.  475,  where  the 
English  cases  on  this  point  are  cited  and  commented  on  and 
the  above  doctrine  deduced:   see  pp.  480-1. 

In  Eamford  v.  Schuttleworth,  II  Adolphus  &  Ellis,  926, 
it  is  noted  that  the  money  had  been  paid  over  in  that  case, 
but  the  decision  was  not  put  upon  that  ground,  one  of  the 
judges  remarking  that  it  was  immaterial  whether  it  had 
been  paid  over  or  not,  the  others  putting  it  upon  the  ground 
that  there  was  no  privity  of  contract  between  the  vendee  and 
the  at^ent 

Stephens  v.  Badcock,  23  E.  C.  L.  160,  is  also  commented  on 
and  approved  by  the  court,  which  seems  to  liave  been  an 
action  against  an  attorney's  clerk  for  moneys  collected  and 
receipted  for  in  the  name  of  the  attorney  and  the  action  of 
the  client  against  the  clerk  held  not  to  lie. 

In  Sadler  v.  Evans,  4  Burroughs,  1934,  Lord  Mansfield 
sustains  the  doctrine  that  the  action  ought  to  be  brought 
against  the  principal,  unless  in  special  cases. 

In  Colvin  v.  Holbrook,  2  Comstock,  126,  the  conclusion 
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seems  to  liavo  been  arrived  at  that  an  agent  receiving  money 
for  his  principal  in  pursuance  of  a  valid  authority,  without 
fraud,  duress  or  mistake,  is  not  liable  in  an  action  on  behalf 
of  the  person  wlio  is  ultimately  entitled  to  the  money,  for 
neglecting  to  pay  the  same  upon  request  and  before  it  is  paid 
over  to  the  principal. 

In  Gostigan  v.  Newland,  12  Barb.  456,  the  same  principle 
is  recognized,  and  it  is  said  the  case  of  Colvin  v.  Holbrook  must 
be  regarded  as  settling  the  law  in  that  State. 

It  is  laid  down  in  1  Parsons  on  Contracts,  79,  that  wliere 
money  is  paid  to  one  as  agent,  to  which  another  as  principal 
has  color  of  right,  the  right  of  the  principal  can  not  be  tried 
in  an  action  brought  by  the  party  paying  the  money,  against 
the  agent,  as  for  money  had  and  received,  for  the  use  of  such 
]>arty,  but  such  action  should  be  brought  against  the  prin- 
cipal. See  also  King  v.  Hurd,  2  111.  App.  212;  Warder  v. 
White,  14  111.  App.  50. 

The  above  doctrine  is  stated  in  Ewell  on  Agency,  top 
paging  421,  marginal  paging  313,  as  follows: 

^^  Where  money  has  been  paid  to  an  agent,  the  courts  have 
declined  to  allow  an  action  to  proceed  against  the  agent  for  the 
pur|K>se  of  trjMug  the  validity  of  the  right  claimed  by  the 
principal,"  and  the  authorities  are  there  cited,  criticised  and 
examined  in  the  following  pages  and  the  above  doctrine  fully 
f^nstained.  On  page  423,  top  paging,  marginal  p.  315,  it  is 
stated  : 

"Where  an  action  is  brought  against  an  agent,  but  on  the 
ground  tiiat  the  payment  w^as  made  by  mistake,  or  for  the 
purpose  of  testing  a  right  claimed  by  the  principal,  the  action 
will  not  lie."  On  page  426,  top  paging,  marginal  p.  318,  it  is 
stated : 

•'Want  of  privity  between  the  agent  and  principal  parties 
lias  often  proved  fatal  to  the  right  of  the  latter  to  recover 
money  from  the  agent" 

The  court  erred  in  admitting  in  evidence  on  behalf  of 
the  appellee  the  opinions  of  certain  attorneys  and  counselors 
at  law,  as  shown  by  the  record,  that  the  title  of  Mrs.  Kav 
was  not  a  good  and  marketable  title. 
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Whether  the  evidence  on  the  part  of  the  appellee  proved 
the  title  of  Mrs.  Raj  to  be  not  good,  which  was  the  case 
the  appellee  was  bound  to  make  out  to  entitle  him  to 
recover,  was  a  pure  question  of  law. 

The  latest  case  we  lind  on  the  subject  is  Murray  v.  Ellis, 
112  Pa.  St.  Rep.  4S5,  S.  C,  3  Atlan.  Kep.  845.  That  case 
was  an  action  to  recover  money  paid  under  an  agreement 
for  the  purchase  of  real  estate  where  the  buyer  rejected 
the  title  as  not  good  and  marketable.  The  court  says,  as  to 
the  opinion  of  counsel  in  relation  to  the  soundness  of  the 
title,  "The  court  properly  rejected  the  opinion  of  William 
Gorman,  Esq.,  as  to  the  marketable  character  of  the  title, 
for  that  was  a  question  for  the  determination  of  the  court  on 
the  papers  and  other  facts  submitted  to  it,  and  the  opinion  of 
a  witness,  however  learned,  could  avail  nothing." 

In  Canfield  v.  Gilbert,  4  Esp.  221,  be'ng  an  action  to 
recover  money  deposited  on  purchase  of  real  estate,  Gibbs, 
of  counsel  for  plaintiff,  put  it  to  Lord  Ellenborough  as  to  the 
plaintiff's  right  to  recover,  that  the  opinion  of  different  con- 
veyancers had  been  taken  on  the  title,  who  were  of  opinion  the 
title  was  defective  and  ought  not  to  be  taken  by  the  plaintiff, 
and  asked  whether  it  might  not  be  sufficient  for  Iiim  to  rely 
on  the  fact  of  such  conveyancers  advising  the  plaintiff  not  to 
complete  the  purchase,  or  whether  it  was  necessary  for  the 
plaintiff  to  go  into  the  title  and  show  it  was  defective.  Lord 
Ellenborough  held  it  was  necessary  for  the  plaintiff  to  show 
the  title  was  bad. 

The  case  came  on  for  hearing  at  the  Easter  term,  1803,  on 
verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court  (see 
3  East,  516)  ^heie  Ihcquestion  of  title  was  considered  as  a 
pure  question  of  law.  See  also  Brooks  v.  Clark,  1  Swanst. 
551. 

Alpass  V.  Watkins,  8  T.  R.  516.  Action  to  recover  back 
deposit  money.  The  court  considered  the  question  of  title  as 
a  question  of  law. 

Wild  V.  Foote,  4  Taunt.  834,  is  to  the  same  effect 

In  Mabberley  v.  Robbins,  5  Taunt.  625  (an  action  at  law), 
the  court  passed  on  the  title. 
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In  Boeliin  v.  Wood,  1  Jacobs  &  Walker,  419,  the  court 
says :  "  The  doubts  of  conveyancers,  whether  the  title  is 
good  or  bad,  amount  to  nothing." 

'^  A  scientific  person  called  as  a  witness  is  not  entitled  to 
give  his  opinion  on  the  merits  of  tiie  case."  Jamison  v.  Dun- 
kald,  12  Moore,  158. 

"  A  witness  can  not  bo  called  and  give  ^his  testimony  on  a 
mere  probability."  2  Best  on  Evidence,  Note  to  Sec.  513,  p. 
873,  citing  People  v.  Rogers,  13  Abb.  N.  S.  370 ;  Moore- 
house  v.  Matthews,  2  Comst.  514. 

Kor  unless  opinion  relates  to  matters  of  skill.  Best  on 
Evidence,  supra;  citing  numerous  cases. 

But  must  be  based  on  all  the  evidence.     Best  on  Ev.  874. 

For  reasons  for  limiting  introduction  of  expert  evidence. 
see  2  Best  on  Evidence,  Sec.  511. 

A  witness  can  not  be  asked  what  would  have  been  his  con- 
duct. 2  Best  on  Evidence,  p.  880 ;  Greenleaf  on  Evidence, 
Sec.  441. 

Messrs.  BRAin>T  &  Hoffman,  for  appellee. 

The  first  point  made  by  counsel  is  that  this  action  will 
not  lie  against  appellants  but  should  have  been  brought,  if  at 
all,  against  Julia  M.  Ray.  To  sustain  this  proposition  they 
cite  Shepherd  v.  Underwood,  55  111.  475,  which  holds  directly 
the  contrary.  They  also  cite  several  other  cases,  nearly  all 
of  which  are  taken  from  the  opinion  in  the  case  above  named. 
Kot  one  of  the  cases  cited  by  counsel  to  this  point  tend  to 
support  the  position  assumed  by  them,  and  they  serve  no  pur- 
pose in  this  case  except  to  fill  the  pages  of  an  argument. 

In  Story  on  Agency,  Sec.  269,  the  following  occurs :  "  In 
the  next  place,  a  person  contracting  as  agent  will  be  personally 
liable,  whether  ho  is  known  to  be  an  agent  or  not,  in  all  cases 
where  he  makes  the  contract  in  his  own  name,  or  voluntarily 
incurs  a  personal  responsibility,  either  express  or  implied." 
The  text  of  this  section  then  goes  on  to  give  many  instances 
of  the  liability  of  an  agent  when  he  contracts  in  his  own 
name,  and  cites  scores  of  cases  showing  that  Appellants  are 
liable  in  this  case,  if  any  one  is.  The  terms  of  the  contract 
signed  by  appellants  expressly  declare  that  if  the  title  proves 
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to  be  not  good,  the  $1,000  "  will  bo  refunded  Ay  t^,"  appel- 
lants, to  appellee.  The  money  was  paid  to  appellants,  and 
the  contract  expressly  bound  them  to  return  it.  That  appel- 
lants are  liable  under  this  contract,  if  appellee  is  entitled  to 
recover  this  $1,000  at  all,  is  a  proposition  too  elementary  to 
receive  or  justify  discussion. 

Appellee  testitied  that  he  refused  t>  pay  the  $1,000  to 
appellants  till  they  agreed  to  bind  themselves  personally  to 
return  the  money  if  the  title  was  not  good.  The  court 
received  this  evidence  but  held  that  ho  did  not  consider  it  as 
in  any  way  modifying  or  altering  the  term 3  of  the  contract. 
By  the  terms  of  the  contract  appellanta  bound  themselves 
explicitly  to  return  the  money  if  tlie  title  was  not  good. 

MoRAN,  J.  This  action  was  brought  by  appellee  to  recover 
from  af)pollants  money  which  he  had  deposited  with  them 
for  which  they  delivered  to  him  a  receipt  as  follows: 

"  Chicago,  March  29, 1886. 
'^Received  from  John  P.  Altgeld,  one  thousand  dollars,  fir^t 
payment  on  contract  for  purchase  of  lots  4,  5,  6  and  7  in  the 
Sn|)erior  Court  partition  of  the  S.  ^  of  B.  23  in  C.  T.  Sub.  of 
the  W.  i,  W.  i,  N.  E.  J,  Sec.  17,  39,  14.  It  is  understood 
and  agreed  that  in  case  the  title  proves  to  be  not  good,  this 
one  thousand  dollars  will  be  refunded  by  us  to  Mr.  Altgeld. 
"  $1,000.  Mead  &  Coe,  Agents, 

*'  Per  Wentworth." 

At  the  same  time  this  paper  was  executed  a  contract  for 
the  purchase  of  these  lots  was  made  between  appellee  and  one 
Julia  M.  Eay  for  $30,000.  Appellants  were  the  agents  of 
Mrs.  Ray,  and  delivered  to  appellee  an  abstract  of  title  of  the 
premises,  which  was  examined  by  appellee's  attorney,  who 
pronounced  the  title  shown  thereby  to  said  lots  not  good  in 
said  Julia  M.  Kay.  Appellee  returned  the  abstract  to  appel- 
lants and  showed  them  the  opinion  of  his  attorney,  Gen.G.  W. 
Smith,  thereon,  and  declined  to  take  the  land  unless  ho  was 
given  a  merchantable  title  thereto.  Appellee  demanded  from 
appellants  the  money  mentioned  in  the  said  receipt,  and 
though  no  stops  were  taken  to   perfect  the  title  by   either 
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appellants  or  their  principal,  they  refused  to  return  the  money 
to  appellee.  Thereupon  this  action  was  brought  and  was 
tried  before  the  judge  without  a  jury,  and  a  finding  and 
judgment  rendered  in  favor  of  appellee. 

Appellants'  first  contention  is  that  the  conti'act  between 
Julia  M.  Kay  and  appellee  and  the  receipt  given  by  appel- 
lants are  to  be  construed  together;  that  appellee  knew  appel- 
lants were  acting  as  agents  for  Mrs.  Ray  in  receiving  and 
receipting  for  the  money,  and  that  it  was  received,  in  fact, 
under  the  contract  between  appellee  and  said  Mrs.  Ray,  and 
that  ap])ellants  are  not  liable  personally  on  said  receipt.  It 
is  for  the  court  to  construe  the  receipt,  which  is  in  writing, 
and  it  is  very  clear  that  in  form  the  appellants  personally 
undertake  to  refund  the  $1,000,  in  case  the  title  should  prove 
to  be  not  good.  Such  a  personal  undertaking  is  not  incon- 
sistent with  the  character  of  agent,  and  it  is  well  settled  that 
where  an  agent  expressly  charges  himself  personally,  he  will 
be  so  held  whether  he  is  known  to  be  an  agent  or  not. 
Mechera  on  Agency,  Sec.  558;  Story  on  Agency,  Sec.  269. 

Whether  appellants  would  be  liable  if  they  merely 
received  the  money  for  their  principal  and  gave  no  personal 
promise  to  pay  it  back,  need  not  be  hero  considered. 
Appellants  are  liable  on  th^  express  terms  of  the  receipt  exe- 
cuted by  them  personally  to  appellee.  Appellants  contend 
that  it  is  not  shown  by  the  evidence  that  the  title  was  not 
good. 

Secondary  evidence  of  the  contents  of  the  abstract  fur- 
nished by  appellants  to  appellee  was  introduced  (a  proper 
foundation  having  been  laid  for  the  introduction  thereof) 
from  which  if  appeared  that  block  23,  in  which  the  lots  pur- 
chased by  the  appellee  were  situated,  was  conveyed  Novem- 
ber 18,  1851,  by  deed  from  the  canal  trustees  to  S.  Lock  wood 
Brown  and  James  Matterson. 

In  1854  Brown  brought  a  partition  suit  against  the  canal 
trustees  and  the  heirs  of  Joseph  Matterson.  The  bill  alleged 
that  the  canal  deed  should  have  run  to  Joseph  Matterson  as 
the  real  purchaser.  A  decree  was  entered  in  this  partition 
suit  which  declared  that  the  deed  was  made  by  mistake  to 
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James  Matterson,  that  Joseph  Matterson  was  the  real  pur- 
chaser of  the  property,  and  directing  that  the  canal  trustees 
should  convey  to  the  heirs  of  Joseph  Matterson  one-half  of 
the  block,  and  divided  the  block  by  assigning  the  north  one- 
half  to  Brown,  and  the  south  half  to  the  heirs  of  Joseph 
Matterson.  The  abstract  further  showed  that  in  1S66  tlie 
canal  trustees  made  a  deed  whereby,  after  reciting  that  in  1851 
tliey  had  conveyed  to  Brown  and  James  Matterson,  they,  in 
pursuance  to  the  decree  of  the  court  in  the  partition  suit, 
convey  the  north  half  of  said  block  23  to  Brown,  and  the 
south  half  to  the  heirs  of  Joseph  Matterson. 

Afterward  there  was  a  partition  suit  between  the  heirs  of 
Joseph  Matterson,  by  which  the  lots  in  question  were  assigned 
to  Julia  Matterson,  now  Mrs.  Ray.     The  objection  to  the  title 
arises  from  the  fact  that  neither  James  Matterson,  if  there 
was  such  a  person,  nor  his  unknown  heirs,  were  made  parties 
to  the  partition  suit,  and  that  no  conveyance    was  made  from 
S.  Lockwood  Brown  to  the  heirs  of  Joseph    Mattei*son.     If 
in  fact,  Joseph  Matterson  paid  for  one-half  the  property,  bis 
heirs  should   be  entitled  to  have  a  deed  made  to  them   by 
Brown;  for  if  James  Matterson  was  not  in  existence,  Brown 
took  the  entire  legal  title  by  the  deed  from  the  canal  trustees. 
Davy  V.  Kemp,  Bridgman  R.  384;  Overton  v.  Lacy,  6   T.  B. 
Monroe,  13;  Freeman  on  Co-tenancy  and  Part  Sec.  28.     If 
there  was  such  a  person  as  James  Matterson,  the  le^al  title 
to  one-half  the  block  vested  in  him,  and  the   decree   in  the 
partition  suit  did  not  affect  that  title,  as  neither  he   nor  his 
heirs  were  made  parties. 

We  are  of  opinion  that  the  title  was  not  good.  The 
rule  of  law  is  that  "  a  purchaser  who  bargained  for  a  good 
title  shall  not  be  compelled  to  take  one  which  is  subject  to 
suspicion.  This  does  not  mean  that  the  title  shall  be  good 
beyond  a  possible  perad venture,  for  then  he  might  never  be 
satisfied;  but  it  must  be  free  from  reasonable  doubt.  It 
must  be  a  title  to  which  no  reasonable  man  would  object; 
such  a  one  as  a  prudent  man  would  not  hesitate  to  invest  his 
own  money  upon,  at  a  full  market  price;  such  a  one  as  will 
bring  in  the  market  as  high  a  price  with  as  without  the  ob- 
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jection."  Brown  v.  Cannon,  5  Gilm.  174;  Parker  v.  Porter, 
11  111.  App.  602;  Cravenor  v.  Hale,  27  111.  App.  275,  and 
Parmlee  v.  Head,  33  III.  App.  134.  No  prudent  man  would 
be  willing  to  take  the  title  offered  and  pay  full  price  for  it. 
It  was  for  Mrs.  Hay  or  her  agents  to  clear  np  the  doubt  and 
remove  the  suspicion,  and  they  have  taken  no  steps  to  do  so. 

Appellants'  last  contention  is  that  the  court  erred  in  admit- 
ting the  opinions  of  lawyers  as  experts,  to  show  that  the  title 
as  shown  by  the  abstract  was  not  a  marketable  one. 

This  position  of  appellants  is  correct.  The  sufficiency  of 
the  title  was  a  question  of  law,  and  it  was  not  competent  to 
]>rove  what  we're  the  opinions  of  lawyers  or  conveyancers. 
Parmlee  v.  Head,  33  111.  App.  134;  Murray  v.  Ellis,  112  Pa. 
St  485;  Canfield  v.  Gilbert,  4  Esp.  221;  Alpass  v.  Watkins, 
8  T  E.  516. 

But  while  this  was  error,  it  was  error  that  did  not  injure 
appellants.  If  the  facts  relating  to  the  title  had  not  been 
stated  to  the  court,  and  the  judge  had  nothing  to  rely  on  but 
the  opinions  of  said  lawyers,  the  judgment  would  have  been 
reversed  for  the  admission  of  such  evidence.  But  the  facts 
appear  in  the  record.  The  contents  of  the  abstract  showing 
the  title  was  proved  to  the  court,  and  the  judgment  of  law 
rendered  on  said  facts  is  correct,  as  we  have  already  seen.  It 
is  only  injurious  error  which  will  reverse. 

The  objections  of  appellants  can  not  be  sustained,  and  the 
judgment  of  the  Circuit  Court  must  therefore  be  affirmed. 

Judgment  affirmed. 


J.  W.  Middleton  Company 

V. 

George  W.  Roycroft,  Administrator. 

Master  and  Servant — Negligence  of  Master — Minor  Servant — Pergonal 
Injury — Unguarded  Elevator  Shc^ft — Rules  and  Regulations — Signals— 
EvideneS'-Order  ''to  hurry, *^ 
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In  an  action  by  an  atlinini^trator  to  recover  for  the  death  of  bis 
intestate,  the  same  being  allcflfed  to  have  been  occasioned  through  the  neft- 
lif?ence  of  hifi  employen,  ihi%  court  declines,  in  view  of  the  evidence,  to 
interfere  with  the  verdict  in  behalf  of  the  plaintiff. 

[Opinion  filed  July  2,  1889.1 

Appeal  from  the  Superior  Conrt  of  Cook  County;  the  Hon.. 
John  F.  Altgeld,  Jud^^e,  presiding. 

Mr.  Fbedksick  A.  Smith,  for  appellant 

Mr.  Joseph  S.  Kennard,  Jr.,  for  appellee. 

Gary,  J.  Tlio  appellee  is  the  father  and  administrator  of 
Joseph  J.  Roycrbf t,  who  was  a  boy  under  sixteen  years  of 
ago,  employed  by  the  appellants  in  their  stationery,  printing 
and  binding  establishment,  and  was  killed  while  so  employed 
February  17,  1887,  by  falling  abont  sixty  feet  down  an  ele- 
vator shaft  in  the  premises  of  the  ap|)ellants.  The  deceased 
had  been  at  work  for  the  appellants  ten  days. 

From  the  evidence  in  the  case,  it  was  admissible  for  the 
jury  to  find  that  the  appellants  had  no  person  in  charge  of  the 
elevator;  the  shaft  was  dark;  tiie  doors  to  the  shaft  opened 
by  swinging  on  hinges  from  it,  and  could  be  o)>ened  from  the 
oatside  by  lifting  a  common  latch;  the  deceased  was  sent  by 
a  superior  servant  of  appellants  up  to  the  third  floor  with  a 
form  of  type,  and  told  to  hurry  right  down  to  go  on  another 
errand;  he  was  assisted  by  that  servant  in  getting  the  form 
upon  the  elevator;  when  he  reached  the  third  floor,  he  left 
the  elevator,  shut  the  door,  carried  the  form  about  sixteen  to 
eighteen  feet,  left  it,  and  at  once  returned  to  the  elevator, 
opened  the  door  and  stepped  off  into  the  pit  and  was  killed; 
that  in  that  short  absence  another  servant  of  the  appellants, 
contrary  to  the  regulations  as  to  signals  in  relation  to  using 
the  elevator,  liad,  without  warning,  taken  it  upon  another 
floor,  so  that  when  the  deceased  came  back  to  the  shaft,  and 
stepped  off  in  the  darkness,  the  platform  upon  which  he  had 
stood  but  a  few  seconds  before,  was  gone,  and   the  signals 
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which  ought  to  have  preceded  its  departure  had  not  teen 
given.  There  was  testimony  that  the  attention  of  appellants 
had  been,  before  the  accident,  called  to  the  darkness  of  the 
shaft  and  the  want  of  guards  to  it,  by  the  city  inspector  of 
elevators.  As  to  none  of  these  circumstances  except  the 
degree  of  light  in  the  shaft,  and  the  neglect  to  signal  before 
moving  the  elevator,  was  there  any  conflict  of  evidence,  and 
as  to  the  latter,  if  the  time  the  deceased  was  absent  from  the 
elevator  was  stated  tinily,  the  regulation  signal  could  not  have 
been  given.  And  if  the  jury  from  the  evidence  did  believe 
that  the  facts  were  as  recited,  it  was  inevitable  that  they  should 
find  for  the  appellee,  because  of  the  extremely  dangerous 
character  of  this  elevator  and  its  surroundings.  The  negli- 
gence of  the  appellants  was  deliberate;  that  of  the  deceased, 
the  result  of  the  inexperience  of  youth,  acting  under  the  com- 
mand requiring  on  his  part  haste,  and  without  notice  that  the 
peril  wliich  he  had  no  reason  to  anticipate,  had,  in  the  few 
seconds  he  was  absent,  come  in  his  way. 

In  such  a  case  a  jury,  to  whom  belong  all  questions  of  care 
and  negligence,  absolute,  relative  or  comparative,  will  not  be 
affected  by  testimony  that  he  had  been  instructed  how  to  use 
the  elevator,  or  that  his  father  had  previous  knowledge  that 
he  was  using  it,  or  that  there  were  rules  of  the  establishment 
habitually  disregarded  by  everybody,  that  the  elevator  should 
not  be  used  by  persons  going  down  without  burdens.  On  the 
part  of  the  appellee  no  instructions  were  given;  some  modi- 
fications of  those  presented  by  the  appellants  were  excepted 
to,  and  were  assigned  as  error,  but  the  argument  by  appel- 
lants is  upon  the  facts,  and  there  was  nothing  harmful  to  the 
appellants  in  any  of  the  modifications,  so  that  it  is  unnecessary 
to  review  them. 

The  principles  which  govern  this  case  have  been  often 
recognized  in  this  State,  and  in  the  text  books.  111.  Cent.  v. 
Welch,  62  111.  183;  0.  &  K  W.  v.  Jackson,  55  III.  492;  C,  B. 
&  Q.  V.  Gregory,  68  111.  272;  Shear.  &  Ked.  on  Neg.,  Sec. 
213L     The  judgment  will  be  aflSrmed. 

Judgment  qffirTned. 
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S  m  George  8.  Poppers 

V. 

Joseph  H.  Peterson. 

« 

Tt'over — Possession — Title — Demand — Evidenee-^Parties^ 

1.  Id  an  action  of  trover,  the  plaintiif  must  have,  at  the  time  of  the  con- 
version, as  oflrainst  the  defendant,  a  right  of  property  in  the  chattel  con* 
verted  and  the  possession  thereof,  and  must  prove  that  while  the  right  of 
possession  was  in  him,  he  made  a  demand  therefor. 

2.  In  an  action  to  recover  the  value  of  certain  furniture  and  jewelry, 
this  court  holds,  in  view  of  the  evidence,  that  the  judgment  in  behalf  of  the 
plaintiff  can  not  stand. 

[Opinion  filed  Julj  2,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  KiKK  IIawes,  Judge,  presiding. 

Messrs.  L.  D.  Thoman  and  J.  J.  Parkeb,  for  appellant. 

Mr.  J.  McKknzie  Cleland,  for  appellee. 

Garnett,  p.  J.  Appellee  sued  appellant  in  trover  to 
recover  the  value  of  certain  furniture  and  jewelry,  which,  as 
alleged  in  the  declaration,  was  the  property  of  appellee  and 
was  wrongfully  converted  by  the  appellant  to  his  own  use. 

The  evidence,  which  in  many  particulars  is  very  vague  and 
unsatisfactory,  we  think  tended  to  prove  these  facts:  that 
about  October  25,  1885,  appellee  borrowed  $1,000  of  appel- 
lant, givins^  several  promissory  notes  to  evidence  the  indebt- 
edness, and  as  security  therefor  delivered  to  appellant  the 
jewelry  in  question,  a  mortgage  on  appellee's  household  fur- 
niture, and  certain  other  securities  which  need  not  be  particu- 
larly described  as  they  are  not  involved  in  this  litigation. 

About  August  5,  1886,  there  being  then  $500  unpaid  on  the 
debt,  appellee  told  appellant  that  he  was  in  some  financial 
trouble,  and  the  latter  replied  that  if  he  would  let  him  have 
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his  folding  beds  and  fixtures,  he  would  pay  him  the  difference 
and  give  him  his  property  back.  We  assume,  but  perhaps 
without  sufficient  foundation,  that  this  blindly  stated  transac- 
tion meant  that  appellant  was  to  have  the  beds  and  fixtures  as 
security  for  the  debt,  in  place  of  the  jewelry,  and  was  to  pay 
appellee  the  difference  between  the  debt  and  the  value  of  the 
beds  and  fixtures,  and  was  also  to  surrender  to  him  the  jew- 
elry. Whether  that  is  what  the  parties  meant,  we  are  not 
prepared  to  say;  but  appellee  placed  that  construction  on  the 
arrangement,  and  he  then  permitted  appellant  to  take  the 
folding  beds,  and  called  at  appellee's  place  of  business,  where 
the  latter  laid  the  jewelry  on  the  counter  with  the  remaining 
unpaid  note  of  appellee,  and  producing  another  paper  which 
appellee  supposed  to  be  a  receipt  for  the  jewelry,  directed 
appellee  to  sign  it,  and  he  did  sign  it  as  requested. 

Appellant  then  took  the  jewelry  and  the  paper  so  signed, 
and  put  them  into  his  safe,  and  appellee  took  the  note.  When 
the  jewelry  was  put  back  into  appellant's  safe,  appellee  asked 
him  what  that  was  for,  and  was.  told  by  appellant  that  his 
creditors  might  make  trouble;  that  it  was  all  right,  and  appel- 
lee could  get  it  anyway. 

In  this  an*angement  appellee  at  the  time  acquiesced,  but 
afterward  became  dissatisfied  and  went,  as  he  testified,  several 
times  to  appellant  about  "this  property"  and  that  appellant 
refused  to  turn  it  over  to  him.  The  paper  so  signed  by  appel- 
lee on  August  5th  was  in  fact  an  acknowledgment  of  the  receipt 
of  $1,000  from  appellant  on  the  beds  and  jewelry.  It  also 
appears  from  appellee's  evidence  that  at  some  time  (but  he 
does  not  state  when)  he  sold  the  jewelry  in  question  to  one 
O'Hara,  and  after  that  he  went  with  O'Hara  and  demanded  of 
appellant  that  he  should  deliver  the  same  to  O'Hara,  but 
appellant  refused  to  do  so,  and  that  O'Hara  then  canceled  the 
sale  and  surrendered  to  appellee  all  his  interest  therein. 

The  burden  of  proving  this  cause  of  action  was  on  appel- 
lant. In  an  action  of  trover  the  plaintiff  must  have,  at  the 
time  of  the  conversion,  as  against  the  defendant,  a  right  of 
property  in  the  chattel  converted,  and  the  actual  possession 
thereof  (Blain  v.  Foster,  p.  297,  this  volume),  and   he  must 
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prove  that  while  the  right  of  poBsession  was  in  him  he  made 
demand  for  the  proi)erty  on  the  defendant  Cooley  on  Torts, 
530. 

Whether  the  sale  to  O'Hara  was  made  before  or  after  the 
iirst  demand  made  upon  appellant,  is  a  point  upon  which  this 
iccord  gives  no  light  whatever.  If  it  was  before  any  demand, 
the  injury,  if  any,  was  suffered  by  O'Hara  alone,  and  the 
action  should  have  been  brought  by  him.  If  it  was  after 
demand  appellee  should  have  made  some  proof  tending  to 
show  that  fact,  but  we  tind  none  such  in  the  case. 

If  the  cause  of  action  vested  in  O'Hara,  no  transfer  there- 
of could  enable  appellee  to  bring  suit  at  law  in  his  own  name, 
whatever  may  be  the  rule  in  equity.  As  there  is  no  pretense 
of  any  demand  by  appellee  after  O'Hara  reconveyed  tlie 
jewelry,  we  are  not  required  to  speculate  upon  the  question 
of  law  which  would  be  presented  if  such  a  demand  had  been 
made. 

From  the  views  here  presented,  it  is  obvious  that  the  judg- 
ment should  be  reversed  apd  the  cause  remanded. 

Stversed  and  remanded. 


Hubert  Breier,  Executor, 

V. 

Nicholas  Weier, 

Administration  —Gift  in  Pnesenti — Evidence. 

1.  The  holder  of  u  note  duly  indorsed,  is  ieprally  presumed  to  be  the 
owner  thereof. 

2.  In  an  action  involving:  the  question  as  to  whether  a  certain  note  was 
delivered  by  a  mother  to  her  son  as  a  gift  fit  prcBsenti,  this  courts  in  view 
of  the  evidence,  declines  to  interfere  with  a  decree  in  the  affirmative. 

[Opinion  filed  July  2, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LosiN  C.  Collins,  Judge,  presiding. 

Mr.  D.  Blackman,  for  appellant 
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Mr.  J.  McKknzib  Cleland,  for  appellee. 

Gabt,  J.  May  24, 1886,  one  Joseph  Frank  made  his  promis- 
sory note  to  Catherine  Breier,  the  then  wife  of  the  appellant, 
of  whose  will  he  is  executor,  for  $880,  payable  one  year  after 
date  with  six  per  cent  interest. 

The  appellant  and  his  wife  had  been  living  with  Frank  for 
a  short  time  before  the  note  was  made,  but  immediately 
thereafter  went  to  the  house  of  their  son  Sebastian,  and  lived 
with  him  a  year  or  more.  The  old  couple  had  had  some 
trouble  with  each  other,  and  within  a  few  weeks  of  their 
removal  to  the  house  of  Sebastian  she  made  her  will,  a  Mr. 
Warner  writing  it  for  her,  under  her  instructions. 

It  is  clear  that  then  she  desired  that  her  other  sons  should 
have  her  real  estate,  and  that  Sebastianshould  have  all  her  per- 
sonal property.  She  then  signed  an  indorsement  of  this  note 
to  Sebastian  and  by  stipulations  between  the  parties,  the  only 
question  in  the  case  is  whether  it  was  theto  delivered  to  him 
as  a  gift  in  prcBsentL  There  is  a  great  mass  of  confused  tes- 
timony from  ignorant  witnesses,  much  of  it  mere  neighbor- 
liood  gossip,  but  whatever  uncertainty  there  is  as  to  many 
particulars,  it  is  quite  clear  that  the  testatrix  then  intended 
that  Sebastian  should,  either  at  once  have  the  note  as  his  own 
property,  or  the  avails  of  it  at  her  death.  It  is  not  probable, 
in  view  of  tlie  evidence,  that  to  her  mind  there  was  any  such 
distinction.  Whether  the  note  was  then  delivered  to  him,  or 
taken  from  her  possession  by  fraud,  is  the  subject  of  conflict- 
ing evidence.  The  latter  hypothesis  involves  a  crime.  The 
legal  presumption  of  innocence  is  against  it.  1  Taylor  on  Ev. 
133.  Being  in  his  possession  under  an  indorsement  to  him 
Sebastian  is  presumed  to  be  the  owner  of  the  note.  Farwell 
V.  Meyer,  35  III.  40;  Burnap  v.  Cook,  30  111.  168.  These 
cases  show  that  if  the  indorsement  was  in  blank,  the  presump- 
tion would  be  the  same.  It  would  be  useless  to  collate  at  length 
the  mass  of  testimony  for  the  mere  purpose  of  showing  that, 
as  a  result,  it  can  not  be  fairly  said  that  the  Circuit  Court 
arrived  at  a  wrong  conclusion  from  it.  The  decree  must  be 
affirmed. 

Decree  affirmed. 
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Chicaqo  &  Western  Indiana  Railroad  Company 

V. 

John  Thomlinson  et  al. 

Sates — Contract — Stone  for  Depot  —  Extras  —  Evidence — Burden  of 
Pro<^— Instructions — Agency* 

In  an  action  brought  to  recover  a  ram  claimed  to  be  due  for  certain  stone 
furniBhed,  it  being  alleged  that  the  siime  wan  not  included  in  a  Riven  con- 
tract, this  court  holds  that  the  burden  of  proof  was  upon  the  plaintiff  to 
entabliFh  his  claim,  and  that  the  trial  court  erred  in  instructing  the  jury 
that  the  same  Wiis  upon  the  defendants  to  shov  that  the  stone  in  question 
was  furnished  under  the  contract. 

[Opinion  filed  July  2,  1889.] 

Appeal  from  the  Saperior  Conrt  of  Cook  County;  the  Hon. 
Abba  N.  Watkbman,  Judge,  presiding. 

Messrs.  Osbobn  &  Lynde,  for  appellant 

Mr.  Allan  C.  Story,  for  appellees. 

Gaby,  J.  The  appellees,  by  contract  with  the  appellant, 
furnished  the  cut  stone  for  the  passenger  depot  of  the  appel- 
lant, at  Polk  street  The  contract  was  for  the  stone  "agree- 
able to  drawings  and  specifications  bearing  even  date  here- 
with, drawn  and  prepared  by  Cyrus  L.  W.  Eidlitz,  architect, 
and  signed  by  the  contracting  parties."  "Signed  by  con- 
tracting parties"  is  ambiguous.  "Contracting  parties"  is 
synonymous  with  "contractors,"  and  if  this  word  had  been 
used,  the  common  understanding  would  have  been  that  only 
tlie  appellees  were  to  sign. 

There  was  a  drawing  stamped  with  the  name,  profession 
and  address  of  the  architect,  and  signed  by  the  appellees, 
showing  the  tower  of  the  depot,  the  cut  stone  for  which  is 
now  claimed  as  extra.     The  testimony  agrees  that  that  draw- 
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ing  was  signed  by  the  appellees  in  New  York  some  weeks 
later  than  it  bears  date,  but  there  is  a  dispute  whether  the 
appellees  had  had  an  opportunity  to  take  into  account  the 
stone  shown  by  it,  in  making  their  calculations,  and  whether 
they  were  misled,  by  mistake  or  design  of  the  architect,  to 
suppose  that  they  had  figured  upon  the  stone  shown  by  it. 
When  the  time  for  furnishing  that  stone  came  the  appellees 
claimed  that  it  would  be  extra.     The  appellants  denied  it. 

Without  going  into  detail,  it  may  be  said  that  the  most 
favorable  aspect  of  the  case  for  the  appellees  is,  that  they  were 
entitled  to  go  to  the  jury  upon  the  questions  whether  the 
architect  was  so  far  agent  of  the  appellant  that,  if  he  misled 
the  appellees,  the  appellant  was  chargeable  with  the  conse- 
quences ;  whether,  in  fact,  he  did  mislead  them,  and  whether, 
if  the  appellees  were  not  bound  nnder  their  contract  to  fur- 
nish the  stone  in  question,  there  was  any  request,  express  or 
implied,  by  the  appellant  to  the  appellees  to  furnish  it. 

And  upon  all  these  questions  the  burden  of  proof  would 
be  upon  the  appellees,  with  certainly  a  good  deal  of  doubt  as 
to  their  success.  Kow,  upon  this  state  of  the  case,  the  court 
instructed  the  jury  that  the  burden  of  proof  was  upon  the 
appellants  to  show  that  the  stone  was  furnished  nnder  the 
contract. 

For  this  error  the  judgment  is  reversed,  without  going 
over  the  many  questions  made  by  the  parties. 

Reversed  and  remarided. 


William  Borden 

V. 

Catharine  M.  Croak,  Administratrix. 

Landlord  and  Tenant — Lease — Condition — Lien  for  Rent — Death  of 
Tenant — Claim  by  Landlord  against  Estate  of— Administration — fFid- 
ow^s  Award — Term  **  Property'''* — Equitable  Lien, 
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1.  The  term  property  means  that  which  is  susceptible  of  present  posses- 
sion or  enjoyment;  that  which  is  to  be  acquired  is  not  property. 

2.  A  condition  in  a  lease,  providing  that  the  lessor  shall  have  a  valid  and 
first  lien  upon  the  property  of  the  lessor  for  rent,  refers  to  property  owned 
at  the  time  of  the  making  thereof.  To  reach  subsequently  acquired  prop- 
erty the  instrument  must  identify  the  same;  failing  to  do  so  it  ia  void  for 
uncertainty. 

[Opinion  filed  July  2,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  Countj;  the  Hon. 
Julius  S.  Gbinnell,  Judge,  presiding. 

Messrs.  Wilson  &  Moore,  for  appellant. 

The  contract  in  the  lease  for  a  lien  was  a  valid  and  binding 
contract. 

Mr.  Borden's  claim  for  a  first  Hen  upon  the  assets  of  this 
estate  is  based  solelt/  on  the  contract  entered  into  by  Tliomas 
F.  Croak  in  hia  lifetime.  The  conti-act  was  concis^e  and  com- 
prehensive. The  lessor  was  given  '*a  right  of  distress,  and 
also  a  valid  and  first  lien  for  said  rent,  accruing  and  to  accrue 
upon  the  proj^rty  of  the  person  or  persons  liable  therefor.'' 
It  is  not  disputed  that  the  lease  was  made;  it  is  not  disputed 
that  the  property  upon  which  the  lien  is  claimed  was  the 
property  of  Croak,  or  that  he  was  liable  for  the  rent;  but  it 
is  claimed  that  the  contract  is  not  valid,  or  such  an  one  as  the 
parties  could  com))etently  make.  This  question  has  been 
before  the  Supreme  Court  in  two  recent  cases.  In  the  case 
of  Webster  v.  Nichols,  104  III.  160,  a  similar  contract  was  in 
question.  The  clause  in  the  lease  provided  that  the  rent 
should  be  a  first  lien  on  all  the  buildings  placed  on  the 
demised  premises,  and  upon  all  the  property  of  the  lessee,  and 
the  parties  were  endeavoring  to  enforce  the  lien  by  a  bill  in 
the  nature  of  a  foreclosure.  Tlie  court  granted  the  relief,  and 
said,  in  the  course  of  its  opinion  :  ^^  It  seems  to  be  the  clear 
result  of  all  the  authorities,  that  whenever  the  parties  by  their 
contract  intend  to  create  a  positive  lien  or  charge,  either  upon 
real  or  personal  property,  whether  it  is  then  in  ease  or  not,  it 
attaches  in  equity  as  a  lien  or  charge  upon  the  particular 
property,  as  soon  as  the  assignor  or  contractor  acquires  a  title 
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thereto,  against  the  latter."  And  on  page  179  the  court  said 
that  it  was  competent  for  the  jiarties  to  contract  for  the  lien, 
and  that  the  lien  was  valid  as  against  the  lessee  and  his 
assigTiee.  In  the  case  of  the  Illinois  Starch  Co.  v.  Ottawa 
H^'draulic  Co.,  17  N.  E.  Reporter,  486,  the  contract  was  the 
same.  The  rent  was  to  be  '^  a  lieu  nix>n  the  said  tract  of  land, 
hereby  leased,  and  all  the  improvements  thereon,  or  which 
ma}*  be  put  upon  the  same,  which  shall  include  machinery  of 
every  kind  used  upon  said  premises."  The  bill  waste  enforce, 
the  lien  upon  the  buildings  and  machinery  by  a  strict  fore- 
closure of  the  mortgage  clause,  and  the  relief  was  granted. 
In  both  of  these  cases  the  exact  question  at  issue,  and  decided 
by  the  court,  was  the  validity  of  a  contract  between  a  lessor 
and  lessee,  for  a  lien  for  rent,  upon  the  personal  property  of 
the  lessee.  That  such  contracts,  therefore,  are  valid  between 
the  parties,  is  the  well  settled  law  of  this  State. 

The  lien  given  by  the  contract  is  enforceable  against  the 
representatives  of  Croak's  estate,  against  his  widow,  and 
against  claim  creditors. 

The  administratrix  of  Croak's  estate  stands  in  his  place. 
She  is  a  mere  volunteer,  and  takes  the  property  of  the 
deceased  subject  to  all  equities  and  claims  that  existed  against 
it  in  the  hands  of  the  deceased.  Webster  v.  Nichols,  9upra^ 
176;  Sumner  v.  McKee,  89  111,  127-132. 

In  the  case  at  bar  she  took  the  property,  subject  to  Borden's 
lien,  for  rent  due  and  to  accrue.  If  Croak,  in  his  lifetime,  had 
sold  the  property  to  a  iona  fide  purchaser,  the  lien  would 
have  attached  to  the  proceeds  of  the  sale,  for  he  could  not 
defeat  his  own  conti*act  by  his  own  acts.  Accordingly,  when 
the  court,  for  convenience  in  distribution  and  for  the  benefit 
of  the  estate,  ordered  a  sale  of  the  personal  property,  the  pro- 
ceeds came  into  the  hands  of  the  administratrix,  representing, 
to  all  intents  and  purposes,  the  property  sold.  They  were 
subject  to  the  same  lien.  The  administratrix,  by  her  acts, 
could  defeat  it  no  more  than  her  intestate. 

Messrs,  Young  &  Makeel,  for  appellee. 
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Garnett,  p.  J.  William  Borden  leased  to  Thomas  F. 
Croak,  during  his  lifotime,  a8tx>re  in  Borden  Block,  Chicago. 
'The  written  lease  provided  that  the  lessor  should  have  a  valid 
and  first  lien  for  the  rent,  accruing  and  to  accrue,  upon  the 
property  of  the  person  or  persons  liable  therefor,  and  the 
rent  was  made  payable  monthly,  in  advance.  Croak  died 
June  3,  1886,  two  months'  rent  being  then  due  and  unpaid. 
He  was  a  merchant  tailor,  and  kept  upon  the  premises  a 
stock  of  merchandise,  used  in  his  business,  a  large  part  of 
which  was  there  when  he  died. 

By  agreement  with  the  administratrix  of  the  estate,  Borden 
leased  the  premises  in  September  following  to  another  tenant, 
claiming  at  the  time  that  he  waived  none  of  his  rights  under 
the  original  lease.  In  November,  1886,  he  filed  his  claim  in 
the  Probate  Court  against  Croak^s  estate,  for  the  June  and 
July  rent  (waiving  his  claim  for  all  subsequent  rent),  and 
petitioned  the  court  that  the  rent  for  those  two  months  should 
be  declared  a  first  lien  upon  the  assets  in  the  hands  of  the 
administratrix.  The  assets  were  not  snfiScicnt  to  pay  the 
widow's  award,  and  the  contest  is  tlierefore  between  her  and 
the  lessor.  It  is  admitted  that  the  alleged  lien  is  based  solely 
upon  the  stipulation  in  the  lease.  Tlie  generality  of  the  terms 
supposed  to  create  the  lien,  can  not  escape  notice.  No  pro]>- 
erty  in  particular  is  described,  nor  is  the  locality  given.  If 
we  follow  the  construction  contended  for  by  appellant,  a  secret 
lien  was  created  on  all  property,  of  every  description,  then 
owned  or  thereafter  acquired,  in  any  quarter  of  the  globe,  by 
the  lessee. 

It  seems  scarcely  necessary  to  say  that  so  broad  a  scope 
should  not  be  given  to  the  words  of  the  lease,  if  it  can  be 
avoided  without  violence  to  the  manifest  intention  of  the 
parties.  The  word  "  property  "  refers,  in  an  abstract  sense,  to 
ownership,  title,  estate,  right,  and,  in  a  concrete  sense,  to  the 
thing  itself,  which  isowned.  Anderson's  Dictionary  of  Law, 
835.  If  no  terms  are  used  conducting  the  mind  to  future 
acquisitions,  the  word  "  property  "  refers  to  present  ownership 
only. 

In  common  acceptation  "  property  "  means  that  which  is 
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snscoptiblo  of  present  possession  or  enjoyment.  That  which 
is  to  be  acquired  is  not  property.  The  means  by  which  its 
acquisition  is  anticipated,  a  contract  for  exam{)]e,  may  vest  a 
present  valuable  right,  but  can  not,  with  any  regard  for  the 
properties  of  language,  be  considered  as  the  thing  to  be 
obtained.  The  word  is  never  used  to  indicate  a  mei'e  hope, 
or  expectation  of  having  property.  No  rational  man  thinks 
he  has  property  merely  because  he  lives  in  expectation  of 
having  some.  If  the  intention  of  the  parties  was  that  the 
security  should  extend  to  subsequently  acquired  property, 
tliat  intention  ought  to  have  been  clearly  expressed.  Tap- 
field  V.  Hill  man,  6  Man.  &  6r.  245. 

We  think  the  fair  interpretation  of  the  clause  in  the  lease 
is,  that  it  was  intended  to  operate  only  on  the  property  then 
owned  by  the  lessee,  and  as  the  record  fails  to  disclose  that 
any  of  the  assets  (consisting  of  a  stock  in  trade)  which  come 
into  the  hands  of  the  administratrix,  were  owned  by  him  when 
the  lease  was  made,  the  case  of  appellant  was  not  made  out. 
Hamilton  v.  Rogers,  8  Md.  301.  But  if  this  conclusion  is  not 
correct  there  is  another  reason  why  the  alleged  lien  can  not 
bo  sustained.  In  any  view  of  the  matter  appellant's  lien  is  of 
an  equitable,  not  of  a  legal  character. 

The  property  upon  which  appellant  is  asking  for  the 
enforcement  of  a  lien  must  be  regarded  as  after-acquired 
property,  and  if  he  can  reach  any  property,  his  right  to  do  so 
is  subject  to  this  limitation,  the  instrument  creating  the  lien 
must  identify  the  property.  Bispham's  Principles  of  Equity, 
217;  Jones  on  Chattel  Mortgages,  Sec.  172  a;  Morrill  v. 
Noyes,  58  Md.  458. 

If  it  is  not  identified,  it  j's  void  for  uncertainty.  In  Tadman 
V.  D'Epineuel,  20  Ch.  D.  758,  it  was  held  that  an  instrument 
purporting  to  charge  '*  all  my  present  and  future  personalty  " 
to  secure  an  indebtedness,  created  a  lien  on  the  personal 
property  owned  by  the  debtor  at  the  time  the  instrument  was 
executed,  but  was  inoperative  as  to  property  he  afterward 
acquired,  because  of  the  absence  of  identification. 

In  Belding  v.  Keed,  3  Hurl.  &  Colt.  955,  the  deed  conveyed 
certain  specified   personal  property,   with  a  general   clause 
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added  for  the  convejance  of  all  tlie  grantor's  other  personal 
property  upon  or  about  his  house,  farm  or  premises,  at  Reed- 
Iiam  or  elsewhere,  in  the  kingdom  of  Great  Britain,  and  it  was 
decided  that  so  far  as  the  general  clause  was  concerned,  the 
conveyance  was  a  nullity.  The  sijine  rule  is  recognized  in 
Lazarus  v.  Andrade,  5  Com.  PI.  Div.  318,  and  it  is  there  con- 
sidered a  material  point,  in  such  CHses,  that  neither  the  char- 
acter of  the  property  nor  its  whereabouts  is  indicated,  and 
there  is  nothing  to  ear-mark  it. 

The  principle  of  these  authorities  we  believe  to  be  sound 
and  not  in  conflict  with  Webster  v.  Nichols,  104  111.  160,  and 
Sumner  v.  McKee,  89  III.  127.  The  order  of  the  Circuit 
Court  is  afiu-mcd. 

Order  affirmecL 


®     77] 
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2?  2?1  Mary  J.  Illing  worth 

V. 

Catharine  Burley. 

Landlord  and  Tenant — Recovety  qf  Bent — Marne    W^man — Family 
Expense— Sec,  15,  Chap,  68,  R.  S. 

The  rent  of  a  house  oocnpied  as  a  re9idence  is  a  family  expense  within 
the  meaning  of  Sec.  15,  Chap.  68,  R.  S. 

[Opinion  filed  July  2,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthojny,  Judge,  presiding. 

Mr.  RuFus  Kino,  for  appellant* 

Messrs.  Clifford  &  Smith,  for  appellee. 

MoRAN,   J.     This   action   was  brought   to   recover  from 
appellee  the  rent  of  a  house  in  which  she  lived  with  her  hus- 
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band.  The  hoase  was  rented  by  the  husband  about  the  Ist 
of  August,  1885,  and  it  was  occupied  by  appellee  with  her 
said  husband  till  the  date  of  his  death,  which  occurred  August 
22,  1886.  Appellee  continued  to  reside  in  the  house  for  a 
moDth  after  her  husband's-death,  and  for  that  month  she  paid 
the  rent,  but  refused  to  pay  for  the  time  during  which  her 
husband  was^fving.  The  trial  court  held  her  not  liable.  The 
question  is,  whether  rent  of  a  house  occupied  by  tiie  family  is 
a  fantily  expense  within  the  meaning  of  Sec.  15,  Chap.  68, 
R.  S. 

This  section  of  our  statute  is  taken  from  the  code  of  Iowa, 
and  the  construction  given  it  by  the  courts  of  that  State  has 
come  to  us  within  the  statute. 

Food,  clothing,  medicine,  household  and  kitchen  furniture, 
a  piano,  an  organ,  a  lady's  watch  and  chain,  all  have  been  held 
to  be  within  the  statute,  when  such  articles  were  shown  to  be 
provided  for  and  actually  used  in  the  family.  This  court  has 
held  that  a  physician's  bill  for  services  rendered  to  the  hus- 
band in  his  illness,  at  his  request,  was  a  family  expense,  for 
which  his  wife  was  liable.  Wolcott  v.  Hoffman,  30  III. 
App.  77.  And  the  same  was  held  by  the  Appellate  Court 
of  the  Third  Disti'ict  in  the  case  of  Cole  v.  Bentley,  26  111. 
App.  260. 

It  would  seem  that  a  house  to  live  in  is  about  as  essential 
to  the  existence  and  maintenance  of  the  family  as  household 
furniture  or  cooking  utensils,  and  that  rent  for  the  use  of  such 
a  house  might  very  fairly  be  regarded  as  an  expense  of  tlie 
family.  If  any  distinction  exists  between  the  fees  of  a  physi- 
cian to  treat,  the  price  of  the  medicine  to  administer  to,  and 
the  rent  of  a  building  to  shelter  the  family,  it  has  not  been 
pointed  out,  and  we  have  failed  to  perceive  it 

We  think  the  rent  sued  for  was  an  expense  of  the  family, 
and  that  appellee  is  liable  therefor  under  the  provisions  of  the 
statute  cited,  and  for  the  error  in  denying  appellant  judgment 
for  the  amount  of  said  rent  the  case  must  .be  reversed  and 
remanded  for  a  new  trial. 

Jieversed  arid  remanded. 
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CoNBAD  C.  Lenz  et  al. 

V. 

Chicago  Lumbeb  Compaky. 

Contractu — Carriage  qf  Lumber — Breach — Evidence—Separate  JTudg^ 
mente. 

In  an  action  brought  for  the  recovery  of  damagea  for  the  alleged  failure 
of  the  defendants  to  perform  a  certain  contract  touching  the  carriage  of 
lumber,  this  court,  in  view  of  the  evidence  and  of  the  fact  that  no  material 
errors  were  committed  by  the  trial  court,  declines  to  interfere  with  the 
verdict  for  the  plaintiff. 

[Opinion  filed  July  2, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Julius  S.  Gkinnell,  Judge,  presiding. 

Messrs.  Sghutleb  &  Ejkemeb,  for  appellants. 

Messrs.  Paynb  &  Fobteb,  for  appellee. 

Per  Curiam.  This  action  was  brought  by  appellee  to 
recover  damages  from  appellants  for  a  failure  to  perform  cer- 
tain contracts  for  carrying  lumber  from  Muskegon,  Michigan, 
to  Chicago,  during  the  season  of  1886.  One  of  the  alleged 
contracts  was  in  writing  and  one  was  verbal.  The  court 
directed  the  jury  to  allow  no  damages  for  any  alleged  breach 
of  the  latter  contract,  so  the  controversy,  so  far  as  it  related 
to  such  contract,  is  eliminated  from  the  case.  There  was  a 
verdict  and  a  judgment  against  appellants  for  damages,  for 
breach  of  the  written  contract,  and  on  this  appeal  varions 
errors  are  assigned  and  urged  for  the  reversal  of  said  judg- 
ment. 

A  large  number  of  witnesses  were  examined  upon  the  trial 
and  many  issues  of  fact  made,  and  we  deem  it  unnecessary  to 
go  into  a  detailed  statement  of  the  facts,  or  a  discussion  of 
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the  varioas  points  of  law  raised  by  counsel  for  appellants. 
We  have  fully  considered  all  the  questions  in  the  case,  and 
we  are  satisfied  that  the  evidence  fully  supports  the  verdict  of 
the  jury  on  every  material  issue;  that  no  error  was  committed 
by  the  court  in  the  admission  or  exclusion  of  evidence,  and 
none  in  the  giving,  refusing  or  modifying  instructions,  which 
were,  in  any  respect,  materially  injurious  to  appellants  or 
either  of  them. 

The  action  of  the  court  was  correct  in  refusing  to  enter  a 
separate  judgment  against  each  defendant.  The  act  of  Con- 
gress on  which  appellants  rely  as  requiring  such  sepmrate 
judgment,  has,  in  our  opinion,  no  application  to  a  case  like 
the  one  presented  by  this  record. 

The  judgment  of  the  Circuit  Court  is  fully  authorized  by 
the  law  and  the  evidence,  and  no  error  having  intervened  on ' 
the  trial  which  requires  that  we  should  set  aside  such  judg- 
ment, the  same  will  be  affirmed. 

Judgment  afirmed. 


'Addison  J.  Trunkey  et  al. 

V. 

Eric  L.  Hedstrom  et  al. 

Sales-- Quantity  qf  Coal — Failure  to  Deliver — Dawagett — Evidence — 
Stenographer* 8  JTranscript — Introduction  qf,  upon  Subsequent  Trial — 
Stipulation — Death  of  Witness. 

1.  In  the  absence  of  a  statutory  providion,  the  rule  is  that  a  deposition 
given  by  a  witness  at  a  time  when  he  was  not  disqualified,  may  he  read  in 
chancery,  or  on  the  trial  at  law  of  an  issue  out  of  chancery,  if  he  acquires  an 
interest  in  the  suit  after  giving;  the  same. 

2.  A  st^nogrfipher's  transcript  of  the  evidence  of  a  party  plaintiff  to  a 
given  suit  is  inadmissible  upon  a  subsequent  trial  thereof,  the  agent  of  the 
defendant  with  whom  the  contract  in  question  was  entered  into  having 
died  in  the  meantime. 

3.  In  an  action  for  the  recovery  of  damages  alleged  to  have  arisen 
through  the  failure  of  defendants^  to  deliver  a  quantity  of  coal  contracted 
for,  this  court  declines,  there  being  no  evidence  tending  to  prove  that  the 
plaintiffs  were  ready  to  pay  for  the  same,  to  interfere  with  the  judgment 
against  them. 
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[Opinion  filed  July  2,  1889.] 

Appeal  from  the  Snjxjrior  Court  of  Cook  County;  the  Hon. 
Kirk  Hawks^  Judge,  presiding. 

Mr.  Perbt  a.  Hull,  for  appellants. 

Mr.  Frederic  Ullmakn,  for  appellees. 

Garnbtt,  p.  J.  This  is  a  suit  in  assumpsit,  by  appellants 
against  appellees,  to  recover  damages  for  failing  to  deliver 
7,500  tons  of  coal,  which  appellants  allege  they  purchased  of 
appellees  in  1880.  The  contract  was  made  between  Addison 
J.  Trnnkey  and  Horatio  L.  Pratt,  agent  of  appellees. 

On  the  first  trial  of  the  case,  in  April,  1886,  both  Trunkey 
and  Pi*att  testitied,  the  evidence  being  preserved  in  shorthand 
by  a  stenographer,  who  made  a  transcript  of  their  testimony. 
The  jury  having  disagreed  and  the  cause  coming  on  for  trial 
again,  it  was  stipulated  that  the  transcript  of  Pratt's  testimony 
might  be  read  in  evidence  by  the  defense,  if  it  saw  fit,  on  the 
second  or  any  subsequent  trial  of  the  case.  The  verdict,  on 
the  second  trial,  was  set  aside,  and  a  new  trial  granted.  After- 
ward, and  before  the  third  trial,  Pratt  died.  Trnnkey  thus 
being  rendered  an  incompetent  witness,  the  plaintiff,  on  the 
third  trial  sought  the  benefit  of  his  evidence,  given  on  the 
first  trial,  by  offering  so  much  of  the  transcript  thereof  as 
tended  to  prove  the  conversations  between  Trunkey  and 
Pratt  in  reference  to  the  contract,  and  made  the  requisite 
proof  of  the  correctness  thereof,  but  the  trial  court  ruled  the 
same  incompetent,  to  which  appellants  duly  excepted.  The 
evidence  thus  excluded  was  material  to  the  plaintiff's  cause  of 
action,  and  was  not  supplied  by  any  other  proof. 

In  the  absence  of  statutory  provision  the  rule  seems  to  bo 
that  a  deposition,  given  by  a  witness  at  a  time  when  he  was 
not  disqualified,  may  be  read  in  chancery,  or  on  the  trial  at 
law  of  an  issue  out  of  chancery,  if  he  acquires  an  interest  in 
the  suit  after  giving  his  deposition.  And  Greenleaf  in  his 
work  on  Evidence,  Vol.  1,  Sec.  168,  says :  "  In  other  trials  at 
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law  no   express  authority  has  been  found   for  reading  the 
deposition,  and  it  has  been  said  that  the  couree  of  practice  is 
otherwise ;  but  no  reason  is  given,  and  the  analogies  of   the 
law  are  altogether  in  favor  of  admitting  the  evidence.     And 
as  it  is  hardly  possible  to  conceive  a  reason  for  the  admission 
of  prior  testimony,  given  in  one  form,  which  does  not  apply  to 
the  same  testimony  given  in  any  other   form,  it  would  seem 
clearly   to   result,  that   where   the   witness   is  subsequently 
rendered  incompetent,  by  interest  lawfully  acquired  in  good 
faith,  evidence  might  be  given  of  what  he  formerly  testified 
orally,  in  the  same  manner  as  if  he  were  dead."     The  case 
referred  to,  however,  is  that  of  a  witness  who  was  wholly  dis- 
interested when  his  evidence  was  first  given,  and  therefore 
supposed   to   be   entirely   without  bias   or   prejudice.     The 
author  does  not  tell  us  what  the  rule  would  be,  when  a  statute 
like  that  in  force  in  this  State  has  been  enacted,  providing  for 
the  admission  of  the  parties  to  the  suit  as  competent  witnesses. 
By  the  first  section  of  our  statute  it  is  declared  that  no  person 
shall  be  disqualified  as  a  witness  in  any  civil  action,  by  reas(  n 
of  his  interest  in  the  event  thereof ;  by  the  second,  that  no 
party  to  any  civil  action  shall  be  allowed  to  testify  therein  of 
his  own  motion  when  any  adverse  party  sues  or  defends   as 
executor,   administrator,   heir,   legatee  or  devisee  of  any  de- 
ceased person, except  in  certain  specified  eases;  by  the  fourth, 
that  a  party  to  the  suit,  who  has  contracted  with  an  agent  of 
the  adverse  party,  the  agent  having  since  died,  shall  not  be 
a  competent  witness  as  to   any  conversation   or  transaction 
between  himself  and  such  agent,  except  where  the  conditions 
are  such  that  under  the  provisions  of  the  act  he  would  have 
been  permitted  to  testify  if  the  deceased  person  had  been  a 
principal  and  not  an  agent.     The  intention  of  the  Leo:islature 
is  hereby  plainly  expressed,  and  the  courts  can  not  add  to 
what  has  been  enacted  without  exceeding  their  judicial  func- 
tions. 

If  Pratt  had  been  the  principal  in  the  contract  he  made 
with  appellants,  his  death  would  have  disqualified  Trunkej'  as 
a  witness,  as  the  facts  do  not  bring  the  case  within  any  of  the 
specified  exceptions  to  section  2.     Nor  is  there  anything  in  the 
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statute  authorizing  the  admission  of  proof  of  the  testimony 
formerly  given  by  Trunkey.  It  declares  the  cases  in  which 
he  may  be  a  competent  witness,  but  has  nothing  to  say  as  to 
when  his  testimony,  given  on  a  former  trial,  is  admissible, 
thus  leaving  the  question  as  it  was  at  common  law.  Taylor 
V.  Bunker,  36  N.  W.  Rep.  66. 

Appellants  claim  that  although  they  were  prevented  by  the 
exclusion  of  the  transcript  of  Trunkey's  evidence  from  prov- 
ing the  contract  price  for  the  coal,  yet  they  arc  entitled  to 
recover,  because  they  did  prove  by  another  witness  the  quan- 
tity  of  the  coal  contracted  for,  and  the  value  thereof  at 
the  time  of  the  contract,  and  at  the  time  and  place  of  the 
delivery.  Conceding  that  the  proof  was  sufficient  on  these 
points,  the  cause  of  action  was  not  made  out  without  showing 
appellants'  readiness  to  pay.  Ilough  v.  Hawson,  17  111.  588; 
Funk  V.  Hough,  29  111.  145;  Kitzinger  v.  Sanborn,  70  111.  147. 

The  amount  required  to  pay  for  the  coal  in  question  was 
about  $40,000,  but  there  was  no  evidence  given  tending  to 
prove  that  plaintiffs  were  ready  to  pay  that  or  any  other  sum. 

The  judgment  is  affirmed. 

Judgment  affinned. 


w~ioo  Postal  Telegraph-Cable  Company 

60    510 

Charles  D,  Lathrop  and  Luther  C.  Marley. 

Telegraph  Companies — Messages — Et-rorsin  the  Transmission  of—Dam' 
ages — Option  s —  2Va ding  in^-Ev idence — Instruction  s — Specia  I  Agents — 
Authority  of* 

\.  No  neglect  by  a  tipecial  agent  to  do  a  thing  touching  which  he  haa 
not  been  instructed  by  his  principal,  will  charge  the  latter. 

2.  In  the  absence  of  evidence  tending  to  show  that  an  error  in  a  telegram 
did  not  occur  through  natural  cauiies,  the  presumption  will  be  that  the 
same  arone  from  the  negligence  of  the  company. 

3.  If  a  message  delivered  Li  in  cipher,  an  unintelligible  jumble  of  words 
having  no  meaning  in  themselves,  a  company  is  not  responsible  for  the 
damages  resulting  from  an  error  in  its  transmission,  however  clear  the 
meaning  might  be  to  one  having  the  key. 
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4.  If  a  mejisage  on  its  face  appears  to  relate  to  a  busineRS  transaction, 
involving  the  purchase  and  sale  of  properly,  the  company  has  notice  thereby 
that  it  is  important,  and  ib  liable  for  the  actual  damages  resulting  from  an 
error  in  its  transmission,  through  its  negligence. 

5.  In  an  action  brought  to  recover  from  a  telegraph  company  for  dam- 
ages alleged  to  have  arisen  throush  errors  in  the  transmission  of  certiin 
dispatches,  this  court,  in  view  of  the  evidence,  declines  to  interfere  with  the 
verdict  for  the  plaintiffs. 

[Opinion  filed  JnJy  2,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Fbank  Baker,  Judge,  presiding. 

Mr.  J  AMISS  L.  High,  for  appellant 

Messrs.  Dexter,  Hbbbick  &  Allen,  for  appellees. 

Gary,  J.  This  was  an  action  bj  the  appellees  against  the 
appellants  for  damages  sustained  in  consequence  of  errors  in 
the  transmission  of  dispatches  from  appellees,  in  Chicago,  to 
their  agents  in  New  York. 

The  coui'se  of  business  was  that  the  appellees  instructed,  by 
telegraph,  their  agents  in  New  York  to  buy  or  sell,  for  future 
delivery,  coffee,  which  orders  the  agents  executed  by  making 
in  their  own  names,  on  the  coflfee  exchange  in  New  York,  such 
contracts  as  the  orders  required.  The  agents  gave  the  appel- 
lees no  information  as  to  the  parties  with  whom  the  contracts 
were  made,  nor  were  such  parties  informed  of  the  interest  of 
appellees.  The  orders  had  reference  to  but  one  grade  of  cof- 
fee, and  were  numerous,  both  to  buy  and  sell.  When  an  order 
either  way  had  been  followed  by  a  corresponding  one  the 
other,  the  execution  of  the  latter,  as  between  the  appellees  and 
their  agents,  canceled  both.  The  agents  credited  or  charged 
to  the  appellees  the  profit  or  loss  upon  both,  and  between 
themselves  there  was  nothing  left  but  a  balance,  that  went  into 
their  accounts  with  each  other.  The  appellees  received  no 
coffee,  delivered  no  coffee,  on  any  of  the  purchases  or  sales 
of  this  character. 

The  agents  in  New  York  in  their  dealings   with  parties 
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there,  did,  when  tbe  time  for  performance  came,  if  the  con- 
tracts had  not  been  sot  off,  one  against  another,  and  the  differ- 
once  settled,  as  was  nsually  the  ease,  receive  or  deliver  coffc^e 
as  their  contracts  required;  but  with  that  performance  the 
appellees  bad  nothing  to  do,  and  of  it  thej  were  wholly 
ignorant 

The  argument  by  the  appellants  now  is,  that  as  this  was  the 
uniform  course  of  business,  it  must  be  presumed  that  the  appel- 
lees and  their  agents  intended,  when  orders  were  sent  and 
received,  that  whatever  might  be  done  in  execution  of  them 
should  be  done  according  to  that  course  of  business,  and  there 
seems  no  reason  to  dispute  that  conclusion;  and  from  it  they 
insist  that  such  a  course  of  business  is  merely  gambling  in 
legal  effect,  and  that  no  cause  of  action  can  grow  out  of  any- 
thing done  or  committed  in  it  It  must  be  borne  in  mind  that 
the  orders  were  to  be  executed  in  New  York.  The  statute  of 
this  State,  if  applicable  to  such  a  state  of  facts,  does  not  gov- 
ern, and  no  statute  of  New  York  is  put  in  evidence.  If  any 
law  makes  the  business  illegal  it  is  the  common  law,  which  is 
presumed  to  be  in  force  in  New  York.  Crouch  v.  Hail,  15 
111.  263. 

There  is  nothing  in  the  case  to  indicate  that  actual  purchase 
and  sales  were  not  intended;  nothing  indicating  an  intention 
to  settle  contracts  at  maturity  or  any  other  time,  by  receiving 
or  paying  the  difference  between  the  contract  and  the  market 
price.  The  course  of  business  contemplated  buying  cheap 
and  selling  dear,  and  where  a  line  could  be  drawn  that  would 
make  transactions  of  that  character  illegal,  and  not  invalidate 
legitimate  business,  no  court  has  attempted  to  say.  Such  deal- 
ings are  sustained  as  legal  in  England — Ashton  v.  Dakiu, 
4  H.  &  N.  867;  in  Kentucky — Sawyer  v.  Taggart,  14  Bush, 
1727;  and  provoked  no  censure  from  the  Court  of  Appeals  of 
New  York  in  Cameron  v.  Durkheim,  55  N.  Y.  425. 

In  the  cases  in  this  State — Pickering  v.  Cease,  79  111.  328; 
Lyon  V.  Culbertson,  83  111.  33;  Fearce  v.  Foot6,  113  111.  228; 
Cothran  v.  Ellis,  125  111.  496,  and  perhaps  some  others,  the 
Supreme  Court  have  not  settled  the  facts  upon  which  they 
animadverted,  as  they  appear  in  this  record. 
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The  appellants  assign  as  error  that  they  were  not  permitted 
to  prove  an  offer  of  the  use  of  their  line  to  the  New  York 
agents  for  the  purpose  of  rectifying  errors  in  the  dispatches, 
and  also  that  the  court  refused  to  instruct  the  jury  that  if  the 
New  York  agents  discovered  the  error  in  time  to  make  a  sale, 
without  loss,  of  what  they  had  bought  under  the  erroneous 
dispatches,  the  appellees  could  not  recover  the  loss.  They 
treat  these  two  assignments  as  involving  the  same  principle. 
The  answer  is  that  the  New  York  agents  were  in  no  sense,  as 
shown  by  the  record,  general  agents  of  the  appellees,  but 
acting  in  each  step  of  the  business  under  special  instructions; 
and  the  only  discretion  permitted  to  them  was  in  buying  or 
selling  within  limits  fixed  by  the  instructions.  No  neglect  by 
tliem  to  do  what  they  had  no  instructions  from  appellees  to  do, 
would  charge  appellees. 

The  question  of  general  and  permanent  interest  in  the  case 
is  on  the  measure  of  damages.  If  the  appellants  could  have 
tliat  settled  as  they  desire,  they  might  easily  consent  to  let 
the  rest  of  the  case  go  by  default. 

The  dispatches  in  the  course  of  which  the  errors  occurred, 
are  as  follows:  "  Please  buy  one  thousand  August."  "Please 
buy  in  addition  two  thousand  August,  one  thousand  cheapest 
month."  **Put  stop  order  on  live  thousand  December  at 
seventy  cents.  This  order  good  until  countermanded,"  The 
word  "  two  "  in  the  second  dispatch  should  have  been  "  to," 
and  ''seventy  cents"  in  the  last  should  have  been  "seventeen 
cents,"  and  were  so  in  the  originals  delivered  to  the  appel- 
lants. Now,  as  there  is  nothing  in  the  dispatches  showing  to 
what  they  relate,  or  from  which  their  importance  can  be 
ascertained,  and  as  the  appellants  had  no  notice  that  they 
were  important,  they  insist  that  they  are  only  liable  to  refund, 
with  interest,  what  they  received  for  their  transmission. 
Experts  on  both  sides  testified  as  to  their  opinion,  whether 
the  errors  could  have  been  caused  by  storms,  etc.  The 
appellants  complain  that  they  were  not  permitted  to  prove,  by 
their  witnesses,  instances  when  errors  had  been  so  caused. 
The  fact  that  the  witnesses  were  experts  did  not  make  proof 
of  the  instances  any  more  competent  than  it  would  have  been 
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from  witnesses  called  for  the  single  purpose  of  proving  them. 
Such  ]>roof  would  have  multiplied  the  issues,  as  each  instance 
might  have  been  the  subject  of  conflicting  testimony  as  to 
the  particular  circumstances  of  that  instance. 

Wliether  the  errors  occurred  from  causes  beyond  the  con- 
trol of  the  appellants,  was  left  to  the  jury,  with  the  instruction 
that  if  the  jury  found  no  evidence  to  the  contrary,  the  law 
presumes  they  were  caused  by  want  of  ordinary  care  on  the 
part  of  the  appellants.  With  this  instruction  appellants  find 
no  fault,  as  indeed  they  could  not,  the  law  being  so  settled  in 
the  first  telegraph  case  in  this  State — Tyler  v.  W.  U.  Tel. 
Co.,  60  III.  421. 

The  cases  generally  agree  that  if  the  message  delivered  is 
in  cipher,  an  unintelligible  jumble  of  words,  having  no  mean- 
ing in  themselves,  the  company  is  not  responsible  for  the 
damages  resulting  from  an  error  in  its  transmission,  however 
clear  the  meaning  may  be  to  one  having  a  key.  W.  U.  Tel. 
Co.  V.  Martin,  9  111.  App.  687,  where  many  cases  are  cited,  is 
an  example  of  this  class.  On  the  contrary,  if  the  message  on 
its  face  appears  to  relate  to  a  business  transaction  involving 
the  purchcise  and  sale  of  property,  the  current  of  authority  . 
is  that  thereby  the  company  has  notice  that  it  is  important, 
and  is  liable  for  the  actual  damages  resulting  from  an  error 
in  its  transmission,  through  negligence  of  the  company. 
Tyler  v.  W.  U.  Tel.  Co.,  t50  III.  421;  TJ.  S.  Tel.  Co.  v.  Wen- 
ger,  55  Pa.  St.  262;  W.  U.  Tel.  Co.  v.  Harris,  19  111.  App. 
347;  Rittcnhouse  v.  Ind.  L.  Tel.  44  N.  Y.  263. 

The  reason  assigned  in  the  last  case,  that  if  the  agents  of 
the  company  did  not  understand  the  importance  of  the  mes- 
sage they  could  have  inquired,  does  not  seem  very  convinc- 
ing, implying,  as  it  does,  that  they  ponder  over  the  meaning 
of  dispatches  passing  through  their  hands. 

Taking  the  whole  case  as  this  record  shows  it  to  be,  the 
only  defense  for  the  company  was  in  showing  that  the  error 
was  caused  by  some  extraneous  influence  over  which  they 
had  no  control;  failing  in  this,  they  were  responsible  for  the 
actual  loss  resulting  from  their  mistake.  The  judgment  must 
be  affirmed  without  further  discussion  of  details. 

Judgment  affirmed. 
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Lake  Shore  &  Michigan  Southern  Railway         ^  _ 

Company  "  S2 


V. 

Sarah  A.  Parker,  Executrix,  etc. 

Railroads — Negligence  of— Open  Switch — Personal  Injuries — Joint  Use 
by  Several  Roads  of  the  Same  Track — Excessive  Rate  qf  Speed — Ordi- 
nance— Rules  and  Regulations* 

1.  A  railroad  company  is  estopped,  in  an  action  a^fainst  it  to  recover  for 
personal  injuries  allepr^d  to  have  been  occasioned  through  its  negligence, 
to  set  Dp  as  a  defense  that  its  rule  as  to  speed  was  disobeyed  by  deceased,  in 
the  face  of  evidence  going  to  show  that  the  rate  of  speed  in  question  was 
required  by  the  company. 

2.  In  an  action  to  recover  from  a  railroad  company  for  the  death  of  a 
locomotive  engineer  in  the  employ  of  another  company,  alleged  to  have  been 
occasioned  through  the  negligence  of  the  servants  of  the  former  company 
in  leaving  a  switch  open,  this  court  declines,  in  view  of  the  evidence,  to 
interfere  with  the  verdict  for  the  plaintiff. 

[Opinion  filed  July  2, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Bakeb,  Judge,  presiding. 

Mr.  Pliny  B.  Smith,  for  appellant 

There  are  few  cases  in  the  books  involving  accidents  of  this 
^  kind,  thus  indicating  either  ^that  a  disregard  of  signals  by 
railroad  employes  is  exceedingly  rare,  or  else  that  injuries 
received  as  the  result  of  such  disregard  are  by  common  con- 
sent regarded  as  without  remedy. 

The  duty  to  watch  for  signals  has  been  carried  so  far  that 
the  Supreme  Court  of  Michigan  recently  decided,  that  if  a 
traveler  upon  the  highway  drove  upon  a  railway  crossing  in 
disregard  of  the  sign-board  giving  notice  of  the  track,  he  is 
guilty  of  such  negh'gcnce  as  to  preclude  recovery  for  an  injury 
received  from  a  collision  upon  the  crossing.  Potter  v.  F.  & 
P.  M.  R.  R  Co.,  28  N.  W.  Eep.  714. 
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Chief  Justice  Campbell,  in  delivering  the  opinion,  sajs: 
^'The  sign-board  was  in  plain  sight  for  a  long  distance,  and 
admonished  them  that  there  was  a  crossing  before  them.  If 
they  didn't  see  it  they  were  in  fault  for  not  doing  so.  No 
plainer  warning  can  be  devised,  and  no  reason  is  given,  nor  is 
it  imaginable  why  they  didn't  stop,  or  in  any  way  act  upon  it" 

''If  men  do  not  choose  to  heed  what  they  onght  to  heed, 
they  must  bear  the  consequences.  It  is  the  duty  of  all  high- 
way travelers  to  keep  a  due  lookout.  There  may  be  some 
conflict  upon  other  points,  but  upon  the  plaintiff's  gross  negli- 
gence there  is  no  conflict." 

In  Morse  v.  Duncan  (U.  S.  Cir.  Court,  S.  D.  Miss.),  8  Am.  & 
E.  R.R  Cases,  374,  it  is  held  that  it  is  the  duty  of  an  engineer 
to  watch  for  a  signal,  and  stop  at  a  flag  station,  and  if  the 
train  does  not  stop  on  such  signal  the  person  so  prevented 
from  taking  the  train  at  that  point  may  recover  damages. 

In  Lombard  v.  C,  R  I.  &  P.  R  R  Co.,  47  Iowa,  494,  it 
was  held  that  where  a  handcar  overtook  and  collided  with 
another  handcar  going  in  the  same  direction  upon  the  same 
track,  that  the  employes  upon  the  former  handcar  were 
guilty  of  negligence  in  not  observing  and  obeying  the  signals 
to  stop  given  by  those  upon  the  latter. 

In  the  case  of  C.  &  N.  W.  Ry.  Co.  v.  Snyder,  117  111. 
376,  which  arose  out  of  a  collision  between  a  train  on  the 
track  of  the  C.  &  N.  W.  Ry.  Co.  and  a  train  on  the  track  of 
the  C,  M.  &  St.  P.  Co.,  on  account  of  a  misunderstanding  con- 
cerning the  signal  by  which  the  passage  of  trains  on  both 
roads  over  the  crossing  was  regulated,  the  C,  M.  &  St.  P.  Ry^ 
Co.  asked  an  instruction  to  the  efiPect  that  if  tiie  semaphore 
signal  was  given  to  its  train  to  proceed,  and  make  the  cross- 
ing, and  was  not  given  to  the  train  of  the  C.  &  N.  W.  Ry. 
Co.,  the  jury  should  find  for  the  C,  M.  &  St.  P.Ry.  Co.  This 
instruction  was  refused.  It  was  contended  on  the  trial  that 
the  signal  man  gave  the  proper  signal  to  the  train  on  the  St 
Paul  road  to  cross,  and  that  the  engineer  on  the  Northwest- 
ern train  negligently  failed  to  observe' such  signal,  and  under- 
took to  make  the  crossing  in  disregard  of  it 
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The  court  in  its  opinion  say:  "  There  was  evidence  intro- 
dnccd  on  the  trial  tendinor  to  prove  that  after  the  west- 
boaud  train  on  tlie  Northwestern  road  had  crossed,  the 
semaphore  signal  was  then  given  to  the  St  Paul  train  to 
proceed,  and  that  the  train  under  the  control  of  Snyder  had 
no  right  then  to  move,  and  under  the  pleadings  and  evidence 
we  see  no  reason  why  the  instruction  was  not  proper." 

The  signal  being  displayed  that  the  switch  was  wrong,  noth- 
ing can  excuse  Parker  for  running  through  it  It  was 
claimed,  however,  that  the  switch  was  obscured  by  smoke  and 
steam  from  the  engine,  so  that  it  was  hidden  from  Parke r^s 
view,  and  that  this  fact  relieved  him  from  the  duty  to  regard  it. 
Parker  was  guilty  of  gross  negligence,  if  the  signal  which  it 
was  his  duty  to  watch  for  and  obey  was  obscured  from  sight, 
for  running  past  the  switch  at  a  reckless  and  dangerous  rate 
of  speed,  and  not  putting  his  train  under  control  until  he 
should  ascertain  its  condition. 

He  was  running  under  circumstances  of  peculiar  danger; 
he  was  beyond  the  reach  of  telegraphic  orders,  ^'feeling  his 
way  along,"  running  on  his  own  responsibility.  Kuroerous 
switches  led  from  the  main  track;  his  train  was  behind  time, 
and  the  switch  and  main  track  were  likely  to  be  in  use;  he 
was  approaching,  if  not  the  most,  one  of  the  most  dangerous 
points  between  Chicago  and  Englewood — a  switcli  almost  con. 
stantly  in  use,  where  one  or  more  engines  were  continually  at 
work,  passing  back  and  forth  across  the  main  track. 

Under  these  circumstances  of  more  than  ordinary  danger, 
instead  of  running  with  more  than  ordinary  c^re,  he  increased 
the  speed  of  his  train,  and  was  running  to  make  up  time. 

When  he  approached  the  switxsh  an  engine  and  train  were 
working  upon  the  side  track,  so  close  to  the  switch  that  it  was 
enveloped  by  the  smoke  and  steam  of  the  engine.  This  was 
a  suspicious  circumstance;  one  calculated  to  make  an  engineer 
observe  special  care.  Knowing  that  this  engine  worked  there 
constantly,  crossing  and  recrossing  the  main  track  and  using 
tlie  switch,  it  would  suggest  at  once  that  tlie  switch  had  been 
recently  open. 
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The  signal  on  the  switch  would  indicate  its  position,  but 
the  plaintiff  claims  that  it  was  obscured  from  view  by  steam 
and  smoke.  Under  these  highly  dangerous  circumstances* 
this  fact  did  not  prompt  Parker  to  any  exercise  of  care,  but 
on  the  contrary,  he  maintained  his  high  rate  of  speed,  and 
plunged  into  the  cloud  of  steam  and  smoke  without  having  a 
care  or  thought  as  to  the  result 

Approaching,  as  he  was,  one  of  the  most  dangerous  points 
on  the  road,  a  switch  constantly  in  use,  with  the  suspicions 
circumstance  that  the  engine  was  working  close  by  it — know- 
ing that  there  was  a  signal  on  the  switch  which  should  always 
indicate  its  position,  but  which  was  now  momentarily  con- 
cealed from  view — the  plainest  dictate  of  prudence  should  have 
prompted  him  to  slacken  the  speed  of  his  train  and  put  it 
under  control  until  he  could  have  seen  the  position  of  the 
signal  which  was  constantly  displayed  for  his  information. 
But  instead  of  taking  this  precaution  he  dashed  along,  with 
his  train  under  such  speed  that  it  was  beyond  his  control, 
and  if  any  of  the  numerous  switches  leading  out  of  the  track 
should  be  wrong,  no  power  could  save  him  from  destruction, 
lie  was  drawing  a  train  load  of  passengers,  whose  lives  and 
whose  safety  were  dependent  upon  his  care  and  skill.  His 
heedlessness  would  subject  them  to  the  peril  of  their  lives,  or 
fearful  injury.  And  yet,  with  this  responsibility,  he  dashed 
along  with  his  ti*ain  beyond  control,  with  the  train-load  of 
passengers  depending  only  upon  the  chances  of  the  track 
being  clear,  and  the  switches  in  position. 

It  has  been  decided  in  numerous  cases  that  a  high  rate  of 
speed  upon  a  dangerous  track  was  such  negligence  on  the  part 
of  the  engineer  as  to  render  the  railway  company  liable  to 
third  persons  injured  in  consequence,  and  such  contributory 
negligence  as  would  prevent  a  recovery  by  the  engineer  him- 
self, if  injured.  I.  C.  R.  R  Co.  v.  Patterson,  69  111.  660; 
Same  case,  93  111.  29 J;  I.  0.  R  R  Co.  v.  Jewell,  46  111.  99; 
C,  R  I.  &  P.  R.  R.  Co.  V.  McAra,  52  III.  296;  Sweeney  v. 
M.  &  St.  L.  Ry.  Co.,  33  Minn.  153;  Mantel  v.  C,  M.  &  St. 
P.  Ry.  Co.,  33  Minn.  62;  N-  C.  R.  R.  Co.  v.  Mcssino,  1  Sneed 
(Tenn.),  220. 
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Mossrs.  John  McOaffst  and  John  T.  Exohards^  for 
appellee. 

Gaby,  J.  This  was  an  action  by  the  appellee  under  the 
statate,  for  damages  for  the  death  of  John  C.  Parker.  He 
was  a  locomotive  engineer,  employed  by  the  Kock  Island 
Company,  who  nsed,  jointly  with  the  appellants,  the  tracks 
between  Chicago  and  Englcwood,  a  distance  of  between  six 
and  seven  miles.  November  7,  1883,  he  was  bringing  a 
train  of  eleven  cars  into  Chicago,  and  at  about  4:30  p.  h., 
being  two  hours  late,  his  locomotive  i*an  through  an  open 
switch,  which  led  to  a  side  track  of  the  api^ellants,  to  which  a 
locomotive  of  the  appellants  had  passed,  leaving  the  switch 
open. 

This  locomotive  was  standing  on  this  side  track,  and  there 
was  evidence  that  smoke  and  steam  from  it  obscured  the  tar- 
get of  the  switch  so  that  the  deceased  could  not  see  the  target, 
nor  could  he  see  that  the  rails  of  the  switch  were  misplaced 
until  too  late  to  stop,  and  the  result  was  a  collision  in  which 
he  was  killed.  He  was  running,  as  the  jury  have  found  in 
answer  to  a  question,  at  the  rate  of  fourteen  to  eighteen  miles 
an  hour,  and  the  ordinance  of  the  town  of  Lake,  where  the 
accident  occurred,  prohibited  a  speed  exceeding  twelve  miles 
an  hour.  There  was  evidence  that  the  two  companies  had  a 
joint  time  table  between  Chicago  and  Englewood,  but  it  was 
not  put  in  evidence,  the  appellants  objecting  to  its  admission, 
bnt  from  the  testimonv  the  time  allowed  to  make  the  distance 
seems  to  have  been  from  twenty  to  twcnty-eiglit  minutes. 

The  appellants  put  in  evidence  joint  rules  of  the  companies 
printed  on  that  time  card  as  follows : 

"1.  Passenger  trains  must  not  he  delayed.  Engineers  and 
conductors  of  freight  trains,  and  men  in  charge  of  yard  trains, 
must  not  pull  out  on  main  track  in  advance  of  a  passenger 
ti-ain  due  or  in  sight;  and,  in  the  event  of  their  occupation  of 
the  main  track,  when  passenger  trains  are  delayed,  must,  on 
the  api^earance  of  passenger  train,  run  to  the  nearest  siding, 
or,  if  necessary,  cross  over  to  the  other  main  track,  properly 
protecting  their  trains  in  all  cases. 
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S.  Inasmuch  418  trains  are  liable,  at  all  hoiii*B,to  be  entering 
the  yards  or  sidin/j^s  at  reduced  speed,  enorineers  and  con* 
ductors  running  trains  or  engines  between  Chicago  and  Engle- 
wood,  when  the  view  is  from  any  cause  obscured,  rmistm  con- 
trol their  trains  or  engines  as  to  be  able  to  stop  within  the 
range  of  their  vision.  But  nothing  in  this  will  be  held  as  an 
excuse  for  the  faiUire  to  display  proper  signals,  when  trains 
or  engines  are  held  on  the  main  track,  and  men  in  charge  of 
trains  or  engines,  when  in  danger  of  being  overtaken  by 
another  train,  must  protect  themselves  by  flags,  lamps  and  tor- 
pedoes, promptly,  to  avoid  all  possibility  of  boinor  run  into. 

3.  Delayed  trains,  between  Englewood  and  Chicago,  must 
run  with  great  caution,  and  at  all  times  under  full  control. 

4.  Conductors  will  supply  themselves  with  the  time  tables 
of  the  C,  M.  &  St.  P.  Ey.  and  with  joint  time  card  of  L.  S- 
&  M.  S.  and  C,  K.  I.  tfe  P.  trains,  between  Chicago  and  Engle- 
wood. Also  with  bridge  time  table,  between  Eock  island  and 
Davenport. 

5.  All  trains  will  approach  stations  with  reduced  speed  and 
with  care. 

6.  On  approaching  bridges,  switches  and  passing  road  cross- 
ings, the  greatest  care  must  be  taken. 

7.  A  strict  and  faithful  observance  of  foregoing  regulations, 
it  is  believed,  will  enable  the  conductors  to  so  govern  their 
ti*ains  as  to  avoid  danger  or  accident,  as  far  as  circumstances 
can  be  foreseen  and  avoided.  It  is  therefore  vastly  impor- 
tant that,  when  understood,  they  be  observed  and  enforced.  It 
is  earnestly  hoped  that  this  notice  is  all  that  may  be  necessary 
to  insure  a  prompt  and  willing  obedience  to  rules,  as  the  con- 
sequences, whether  good  or  bad,  must,  in  a  great  measure,  rest 
upon  those  who  have  the  immediate  charge  of  the  trains." 

The  argument  of  the  appellants  in  this  court  is  all  upon 
facts;  either  as  to  what  the  jury  should  have  done,  or  what 
instructions  the  court  should  have  given  as  to  acts  or  omis- 
sions constituting  negligence  on  the  part  of  the  deceased. 
That  argument  consists  of  two  parts :  First,  that  the  deceased 
was  violating  an  ordinance  as  to  speed,  and  therefore  there 
could  be  no  recovery;  second,  that  he  was  violating  the  fore- 
going rules,  with  the  same  consequence. 
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As  tbc  appellants  kept  the  time  table  oat  of  the  case,  the 
jary  were  justified  in  taking  the  time  at  the  shortest  testified 
to  by  any  witness;  but  if  the  longest  was  taken,  then  twenty - 
eight  minutes  for  six  miles  and  a  half,  with  three  stoi>s  to 
make,  required  a  speed  not  less  than  the  jury  found  that  the 
train  was  going. 

Shall  the  appellants,  by  rales,  reqnire  the  speed,  and  then 
object  that  obedience  to  the  rule  was  negligence?  It  is 
difficult  to  discuss  such  a  question  witliout  using  language 
inappropriate  to  a  judicial  deliverance.  The  defendants  are 
estopped  by  their  own  conduct 

The  deceased  came  to  his  death  not  by  any  act  of  his  own 
which  would  have  contributed  to  it,  if  the  appellants  had  not 
violated  their  own  rules,  but  by  a  peril  which  they  put  in  his 
way,  and  of  which  he  had  no  warning.  If,  in  compliance 
with  the  first  of  the  above  rules,  the  appellants  had  properly 
protected  their  locomotive  on  the  side  ti*ack,  the  switch  would 
have  been  in  place,  and  Parker  in  safety.  If  he  knew  that 
rule,  and  saw  the  locomotive  standing  there,  the  presence  of 
the  locomotive  was  to  him  a  representation  by  the  appellants^ 
that  the  switch  was  in  place  for  the  main  track;  whether  the 
smoke  from  the  locomotive  obscuring  the  target  ought  to 
have  caused  him  to  doubt  the  truth  of  that  representation  and 
slow  up,  was  a  question  for  the  Jury,  to  which  the  answer  would 
always,  and  ought  to  be,  adverse  to  the  appellants;  and  besides, 
the  record  shows  that  there  were  a  great  many  switches 
between  Chicago  and  Englewood;  it  does  not  show  that  the 
deceased,  or  any  other  engineer,  would  remember  the  location 
of  each  target.  The  presence  on  the  side  track,  of  the  loco- 
motive, was  no  indication  of  the  place  at  which  the  switch 
was,  that  connected  the  main  and  side  tracks;  and  if  the 
deceased  did  not  remember  that  a  target  stood  where  the 
smoke  then  was,  he  would  not  naturally  expect  to  find  one 
i  under  the  cover  of  that  smoke. > 

*  It  is  not  the  duty  of  this  court  to  go  over  a  multitude  of 

J  instructions  and  answer  arguments  as  to  each,  when  upon  a 

special  question   the  jury  have  found  that  the  target  was 
obscured  by  smoke,  and  that  smoke  came  from  a  locomotive 
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of  the  appellants,  the  mere  presence  of  which  was  a  represen- 
tation that  the  target,  if  it  conld  be  seen,  showed  the  main 
line  to  be  open.     The  jadgmont  must  be  affirmed. 

Jtcdgment  affirmed. 

Judge  Garnett  takes  no  part  in  this  decision* 


Chicago,  Evanston  &  Lake  Superior  Kailway 
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Simon  Adamick,  Administrator,  etc. 

Railroads — Negligence — Personal  I}\jur%e9 — Crossing — Excessive  Dam' 
ages — Evidence — In  structions, 

L  In  an  action  brouf^ht  by  a  parent  against  a  railroad  company  to 
recover  for  the  death  of  a  minor  daughter  alleged  to  have  been  killed 
through  its  negligence,  this  court  holds,  in  view  of  the  evidence,  that  the 
amount  of  the  verdict  in  his  behalf  was  unwarranted  and  excessive. 

2.  In  cases  of  this  character  instructions  touching  the  assessment  of  dam- 
ages should  set  forth  the  proper  rule  to  be  followed  by  the  jury  in  arriving 
at  the  same. 

[Opinion  filed  July  2,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gaby,  Judge,  presiding. 

Mr.  Edwin  Walkee,  for  appellant. 

Messrs.  Joseph  S.  Kennard,  Jb.,  and  Bbandt  &  Hoff- 
man, for  appellee. 

Moran,  J.  This  action  was  brought  to  recover  for  causing 
the  death  of  Tillie  Adamick,  the  daughter  of  appellee. 

The  girl  was  killed  at  a  street  crossing:  at  about  seven 
o'clock  on  the  morning  of  November  30,  1887,  while  on  the 
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way  to  the  factory  ia  which  she  worked,  by  being  struck  by 
a  tniin  of  freight  cars  which  were  being  pushed  ahead  of  an 
engine,  and  which,  it  is  alleged,  were  run  over  the  street 
crossing  at  gi*cat  speed,  and  without  warning. 

One  of  the  issues  made  upon  the  trial  was  whether  the 
appellant  was  the  company  which  was  in  control  of  the  train 
which  struck  the  deceased,  or  of  the  railway  on  which  the 
injury  occurred,  and  it  is  contended  by  the  appellant  that  the 
evidence  greatly  preponderates  against  the  finding  of  the 
jury  on  said  issue,  and  it  is  also  contended  that  the  verdict  is 
not  warranted  by  the  evidence  upon  the  issues  as  to  the  care 
of  deceased  and  negligence  on  the  part  of  those  in  charge  of 
the  train.  As,  in  the  view  we  take,  the  judgment  must  be 
reversed  on  grounds  not  involving  any  of  said  issues,  and  the 
case  submitted  to  the  consideration  of  another  jury,  we  shall 
refrain  at  this  time  from  any  discussion  of  the  evidence  bear- 
ing npon  said  points  of  contention. 

The  jury  assessed  the  damages  at  $5,000,  the  maximum 
sum  allowed  by  the  statute  to  be  recovered  for  pecuniary  loss 
by  the  next  of  kin.  We  are  of  opinion  that  the  damages  are 
not  warranted  by  the  evidence  in  this  case. 

The  proof  is  that  deceased  was,  at  the  time  of  her  death, 
seventeen  years  and  six  months  old,  that  she  was  in  good 
health  and  was  earning  from  nine  to  eleven  dollars  a  week  in 
a  cigar  factory.  She  lived  with  her  father  and  mother, 
and  besides  them  left  as  her  next  of  kin  three  sisters,  two 
of  whom  were  married,  and  a  third,  a  girl  of  sixteen,  and 
two  brothers,  one  twenty-five  years  old  and  one  seven.  There 
is  no  evidence  that  she  contributed  anything  whatever  to  the 
support  of  her  family,  or  that  any  member  of  it,  or  any  of  her 
next  of  kin,  were  in  any  degree  dependent  upon  her.  The 
only  facts  proved  which  authorized  the  allowance  of  more 
than  nominal  damages,  were  that  the  deceased  was  a  minor, 
and  left  a  family  entitled  by  law  to  her  services  till  she  became 
of  age.  Chicago  &  Alton  R  R.  Co.  v.  Shannon,  43  111.  338. 
While  the  damages  that  are  recoverable  in  this  class  of  cases 
can  not  be  limited  by  fixed  rules  and  must  be  left  largely  to 
the  sound  discretion  of  the  jury,  yet  the  finding  of  the  jury 
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must  have  some  ref^ard  to  the  facts — must  be  based  on  the 
evidence.  The  utmost  that  a  widow  with  a  large  family  of 
children  wholly  dependent  on  the  earnings  of  the  hnsband 
for  support,  could  recover  as  pecuniary  damages  for  his  death, 
would  be  $5,000,  and  not  that,  nnless  the  rate  of  his  prior 
earnings  would  warrant  it  That  can  not  be  said  to  be  equal 
justice  which  would  fix  the  pecuniary  loss  of  a  father  for  the 
death  of  his  daughter,  whose  earnings  he  had  the  right  to 
claim  only  for  six  months,  at  the  same  sum.  True,  he  might 
receive  benefits  from  her  after  she  became  of  age,  but  they 
would  be  only  such  as  duty,  affection  or  gratitude  sliould 
move  her  to  bestow,  and  in  the  absence  of  all  evidence  that 
she  gave  her  earnings  to  her  parent  when  ho  was  by  law 
entitled  to  them,  there  is  but  small  basis  for  the  conclusion 
that  she  would  contribute  largely  to  him  when  under  no  legal 
obligations.  In  the  case  of  Andrews  v.  Boedecker,  17  III. 
App.213,  the  proof  was  that  a  son  who  was  killed  was  nineteen 
years  and  eight  months  old,  a  mechanic  earning  $1.75  per  day, 
and  who,  uj)  to  his  death,  gave  all  his  wages  to  his  mother, 
who,  with  six  brothers,  three  older  and  three  younger  than 
himself,  constituted  his  next  of  kin,  this  court  set  aside  a  ver- 
dict for  $5,000,  as  not  warranted  by  the  evidence.  In  I.  C. 
R.  R.  Co.  V.  Welden,  52  III.  290,  the  next  of  kin  consisted  of 
a  widow  and  minor  children  who  were  dependent  on  the 
deceased,  who  was  a  common  laboring  man,  and  was  at  work 
when  killed,  but  at  what  wages  there  was  no  proof.  The 
verdict  of  $5,000  was  set  aside  by  the  Supreme  Court  as  not 
warranted  by  the  proof.  The  court  said :  "  If  some  rule  is 
not  prescribiid  by  which  juries  must  be  governed  in  such  cases, 
the  result  will  be  in  all  cases  a  verdict  to  the  extent  of  the 
law.  The  jury  have  no  right  to  find  arbitrarily,  that  the 
death  of  any  husband  and  father  results  in  a  pecuniary  loss  to 
his  widow  and  next  of  kin  of  $5,000."  See  also,  C.  &  N.  W. 
R.  R.  Co.  V.  Swett,  45  III.  197;  R.  R  I.  &  St.  L.  R.R  Co.  v. 
Delaney,  82  111.  193  ;  I.  ife  St.  L.  R.  R.  v.  Whalen,  19  111. 
A  pp.  116. 

The   verdict  in   this  case   was   probably  induced   by  the 
improper  instruction  given  to  the  jury  at  the  request  of   the 
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plaintiff.  Instruction  No.  2  was  as  follows:  "If  the  jury 
believe  from  the  evidence  that  Lillie  Adamick,  while  in  the 
exercise  of  ordinary  care,  and  without  fault  or  negligence  on 
her  part,  was  killed  by  negligence  of  the  defendant,  as 
charged  in  the  declaration,  then  the  jury  should  find  the 
defendant  guilty  a7id  assess  the  plaintiff^s  damages.^^ 

According  to  what  rule  should  they  assess  the  plaintiff  dam- 
ages ?  The  jury  were  not  informed  by  any  instruction.  They 
were  set  adrift  upon  the  ocean  of  sympathetic  emotions  to 
which  the  proof  of  the  crushing  out  of  the  life  of  a  bright, 
handsome  girl  of  seventeen  by  the  cruel  wheels  of  a  car, 
would  necessarily  give  rise  in  every  human  bosom. 

The  afiSiction  of  the  parents  and  kindred  appealed  to  them 
for   solace,  and  it  is  not  unlikely  that  resentment  toward  the 
defendant,  the  negligence'  of   whose  servants,  they  had  found 
by  their   verdict,  caused  the  death,  influenced  their  estimate 
of  the  damages.     But  sympathy  and  pity  can  not  be  allowed 
to  form  the  basis  of  the  verdict  in  such  cases,  and  punishment 
of  the  defendant  is  not  within  the  contemplation  of  the  statute 
which  authorizes  the   action.     The  jury  should   have   been 
given  the  rule  of  damages,  and  it  was  error  to  direct  them  in 
general  terms  to  assess  damages,  without  in  such  a  case  as  this, 
advising  them  what  elements  they  should  consider  in  fixing 
the  amount.     In  City  of  Chic  igo  v.  Scholten,  75  111.  468,  the 
jury  were  told  to  ^^  assess  the  damages  at  such  a  sum  as  will, 
in  the  judgment  of  the  jury,  compensate  the  plaintiff,  and, 
those  in  whose  interests  he  sues,  for  the  loss  of  the  deceased." 
The   court  said:  **But  the  instruction  may  be  liable  to  just 
criticism,  because  of  its  ambiguity  as  to  the  nature  of   the 
damages  the  jury  were  at  liberty  to  award.     It  should  have 
contained  some  words  of  limitation  that  would  have  expressly 
restricted  the  damages  plaintiff  might  recover,  to  the  pecun 
iary  injury  sustained.      No  other  damages  are  recoverable 
under  this  statute.     The  court  should  have  added  the  qualifi- 
cation indicated.     In  its  present  form,  it  stated  the  rules  as  to 
damages  recoverable   in  such  actions,  too  broadly,  and  may 
have  made  the   impression   damages   could  be  awarded  for 
bereavement,  and  by  way  of  solace  for  the  affliction  suffered." 
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We  think  this  language  of  the  Supreme  Court  applicable  in 
condemnation  of  the  instruction  given  in  this  case.  The 
judgment  will  be  reversed  and  the  case  remanded. 

Reversed  and  remanded. 

Gart,  J.,  having  tried  the  case  in  the  court  below,  takes  no 
part  in  the  determination  o/  the  same  in  this  court. 


The  Chicago  A  Western  Indiana  Kailroad 

Company 

V. 

William  J.  Slee. 

Trespass— "Railroad  Company — Condemnation — Writ  of  Possession-^ 
Failure  to  Cover  Premises  in  Question — Evidence — Instructions — Lib- 
er um  Tenementum — Plea  of^Damages — Rental  Value — Failure  to  Re- 
enter, 

In  an  action  of  treRpass  quare  clausum  Rgr^iin^t  a  railroad  company,  it 
being  alleged  that  certain  premises  were  wrongfully  taken  possession  and 
made  use  of  by  it,  this  court  holds  that  the  defendant  fully  justified  tbe 
entry  under  the  plea  of  liberum  tenententum^  whicb»  by  a  certain  stipula- 
tion entered  into,  was  to  be  considered  as  pleaded  in  the  case;  that  what- 
ever rights  the  plaintiff  might  have  in  equity  to  redeem  in  no  way  affected 
the  legal  title  conveyed  by  a  certain  deed,  when  the  matter  came  in  ques- 
tion in  an  action  at  law,  and  that  the  judgment  for  the  plaintiff  for  tbe 
rental  value  of  the  prpmises  from  the  date  of  the  entry  until  the  com- 
mencement of  the  suit  was  erroneous,  in  view  of  the  fact  that  he  did  not 
re-enter  the  same. 

[Opinion  filed  July  2,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  OsBORN  &  Ltnde,  for  appellant. 

Messrs.  C.  H.Willett  and  C.  Pobteb  Johnson,  for  appellee. 

Mob  AN,  J.      This  was  an   action  quare  clausum  /regit 
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brought  by  appellee  against  appellant,  and  the  locus  in  guo  was 
tlie  east  thirty  feet  of  Jots  eleven  and  twelve  in  Wilder's  north 
addition  to  Chicago,  described  in  the  declaration  by  rnctes  and 
bonnds.  There  was  a  stipulation  that  under  the  plea  of  the 
general  issue  the  defendant  might  introduce  any  defense  to 
which  it  was  entitled,  the  same  as  if  specially  pleaded.  Plaint- 
iflPs  proof  was  that  the  defendant, by  its  agents, accompanied  by 
a  deputy  sheriflF,  entered  u]X)n  the  premises  in  January,  1881, 
and  tore  down  fences  thereon,  and  filled  up  the  lots  with  dirt, 
and  laid  a  railroad  track  thereon,  and  kept  possession  of  the 
same.  To  show  that  defendant  had  no  authority  to  enter, 
plaintiff  introdnced  a  certain  writ  of  possession,  the  same 
which  the  deputy  sheriff  had,  and  which  had  been  issued 
in  a  certain  condemnation  proceeding,  and  it  appeared  there- 
from that  while  the  writ  related  to  certain  other  portions  of 
said  lots  eleven  and  twelve,  it  did  not  authorize  any  entry 
upon  the  premises  described  in  the  declaration. 

The  plaintiff  became  the  owner  of  the  said  lots  eleven  and 
twelve  in  1868,  and  on  June  4,  1870,  conveyed  the  same, 
including  the  part  thereof  described  in  the  declaration,  by 
tnist  deed  to  Levi  D.  Boone,  trustee,  to  secure  a  note  for 
$4,500,  payable  three  years  after  date  with  interest  payable 
scini-annnally. 

On  February  19,  1879,  Levi  D.  Boone,  trustee,  executed 
and  delivered  to  the  Union  Mutual  Life  Insurance  Company 
of  Maine,  a  deed  conveying  the  said  premises;  said  deed 
recites  the  execution  of  the  foregoing  trust  deed  by  plaintiff 
to  secure  said  note,  default  in  payment  of  tlie  same,  demand 
by  the  insurance  company,  the  holder  of  said  note,  for  sale 
of  the  premises  described  in 'said  trust  deed,  and  advertise- 
ment and  sale  to  said  insurance  company;  on  February  18, 
1880,  said  insurance  company  executed  and  delivered  to 
Albert  J.  Averill  a  deed  conveying  the  same  premises.  The 
above  mentioned  deeds  were  introduced  in  evidence  by 
the  appellant,  and  it  was  shown  by  the  proof  that  Averill 
purchased  the  property  and  took  the  title  for  appellant,  and 
that  appellant  directed  its  agents  with  Averill's  assent  to  take 
possession  of  the  property;  and  during  the  summer  of  1880, 
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and  until  Uic  date  of  the  trespass  complained  of,  there  was 
strife  between  appellee  and  appellant  about  the  possession  of  the 
locus  in  quOy  appellant  endeavoring  to  get  complete  posses- 
sion of  the  property  described  in  the  deed,  and  appellee 
retaining  possession,  in  part  at  least,  so  that  there  was  a  con- 
tinual controversy  as  to  who  was  in  possession  until  January, 
1881. 

Among  other  instructions  asked  by  the  defendant  to  be 
given  to  the  jury  was  the  following :  "The  jury  are  instructed 
in  this  case  to  return  a  verdict  for  the  defendant."  This  in- 
struction should,  in  our  opinion, have  been  given.  Appellee's 
counsel  says  in  his  brief  that  he  admits  that  Averill  was  the 
a^ent  of  the  raih'oad  company  in  holding  the  title,  and  treats 
Averill's  title  the  same  as  though  the  conveyance  had  been 
direct  to  the  railroad.  This  being  so,  the  defendant  fully 
justified  the  entry  under  the  plea  of  liberum  tenementum^ 
which  by  the  stipulation  is  to  be  considered  as  pleaded  in  the 
case.  There  was  no  evidence  whatever  in  conflict  with  the 
evidence  which  was  admitted  as  though  said  plea  was  on 
file;  said  evidence  being  documentary,  and  no  iesue  as  to  its 
truth,  there  was  nothing  for  the  jury  to  pass  on,  and  the  ver- 
dict could  only  be  for  the  defendant  Proof  which  will  sup- 
port the  plea  of  liherum  t€n€7nentuni  is  a  complete  defense  to 
trespass  quare  cl<iu(nim.  Fort  Dearborn  Lodge  v.  Klein,  115 
111.  177;  Brooks  v.  O' Boyle,  27  III.  App.  384. 

Appellee's  counsel  seems  to  hold  the  view  that  because  it 
was  declared  by  the  Supreme  Court  in  the  Union  Mutual  In- 
surance Company  et  al.  v.  Slee,  123  III.  57,  in  a  chancery  pro- 
ceeding, that  the  deed  from  the  insurance  company  operated 
as  an  equitable  assignment  of  the  mortgage,  and  that  Slee 
had  a  right  to  redeem,  that  fact  in  some  manner  afiFected  the 
legal  title  conveyed  by  said  deed  when  the  matter  came  in 
question  in  an  action  at  law.  This  is  a  mistake.  Whatever 
Slee's  right  may  be,  in  equity  to  redeem  and  to  have  an  ac- 
counting, until  the  redemption  has  taken  place  and  the  decree 
is  entered  in  pursuance  of  which  the  legal  title  is  by  appro- 
priate methods  restored,  it  can  be  asserted  at  law  with  its  full 
force.      This  question  was  early  decided   in   this   State.     In 
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Kcece  v,  Allen,  5  Gilm.  236,  in  deciding  whether  the  grantee 
of  a  trustee  was  bound  to  show  that  the  conditions  of  the 
trust  deed  had  been  comph'ed  with,  our  Supreme  Court  said: 
'*  This  precise  question  was  decided  by  the  Supreme  Court  of 
Appeal  of  Virginia,  in  the  case  of  Taylor  v.  King,  6  Munf. 
358;  and  also,  in  Harris  v.  Harris,  lb.  367.  Indeed  in  the 
former  case  the  court  went  further,  and  decided  tliat  tlie 
grantee  of  the  trustee  should  recover  in  ejectment,  althougli 
the  jury  had  specially  found  that  the  trustee  and  purchaser 
were  both  guilty  of  a  fraud  in  the  transfer.  Wo  do  not  hesi- 
tate to  agree  with  the  court,  that  the  conveyance  passed  the 
legal  title  to  the  estate,  and  that  it  did  not  devolve  upon  the 
purchaser  to  show  that  the  trustee  in  making  the  sale  had 
complied  with  the  conditions  specified  in  the  trust  deed.  If 
the  grantee  took  the  title  in  fraud  of  the  rights  of  any  of  the 
parties,  a  court  of  chancery,  within  whose  peculiar  jurisdic- 
tion such  questions  are,  would  either  set  aside  the  sale,  or 
treat  him  as  trustee,  and  compel  him  to  perform  the  trust." 
This  doctrine  has  been  repeatedly  approved.  See  Windettv. 
Hurlbut,  116  III.  403. 

Counsel's  contention  that  this  legal  title  is  obliterated  be- 
cause, by  the  transaction  between  appellant  and  the  insurance 
company,  Slee's  mortgage  indebtedness  was  paid,  is  not  tenable. 
Such  may  be  the  effect  in  equity,  but  the  circumstances  relied 
on  had  no  operation  against  the  legal  title. 

If  appellant  had  no  other  defense,  this  judgment  would 
have  to  be  reversed  for  the  reason  that  the  court  allowed  the 
jury  to  assess  damages  for  the  rental  value  of  the  premises 
from  the  date  of  the  entry  by  appellant  till  the*  commence- 
ment of  this  suit,  it  being  shown  that  appellant  continued  in 
possession  and  no  re-entry  was  made  by  appellee.  This  was 
error.  Smith  v.  Wunderlich  et  al.,  70  111.  426.  The  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 

Gabnett,  J.,  took  no  part  in  the  consideration  of  this  case. 
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The  Chicago  <&  Western  Indiana  Railroad 
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William  J.  Slee. 

Tre^pa$9 — Railroad  Company — Wrongful  Possession — Continuance  of 
— Damages. 

In  order  to  entitle  the  plaintiff  in  an  action  of  trpitpam  to  recover  for  a 
continuance  in  poesession  after  an  ouster,  there  must  be  an  entrj  on  his 
part. 

[Opinion  filed  July  2,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  Osborn  &  Lynde,  for  appellant. 

Messrs.  C.  H.  Willett  and  0.  Pobteb  Johnson,  for  appel- 
lee. 

MoRAN,  J.  This  is  an  action  of  trespass  brought  by  appel- 
lee against  appellant  to  recover  for  the  continuance  of  the 
alleged  wrongful  possession  of  certain  premises. 

The  record  shows  that  appellee  recovered  a  judgment 
against  the  appellant  in  a  prior  action  for  the  wrongful  entry 
upon  the  premises  in  question;  that  appellee  claims  the  locits 
in  quo  as  owner  in  fee,  and  that  appellant  has  continued  in 
possession  since  the  wrongful  entry  for  which  api>ellee  recov- 
ered, and  that  appellee  has  never  regained  the  possession  or 
re-entered.  ''The  right  of  the  true  owner  to  the  use  and 
profits  is  suspended  until  he  regains  possession  either  by  an 
entry  or  under  a  legal  judgment."  Waterman  on  Trespass, 
Sec.  928.  In  order  to  entitle  the  plaintifiE  to  recover  for  a 
continuance  in  possession  after  an  ouster,  there  must  be  an 
entry.     Smith  v.  Wunderlich,  70  111.  43i, 
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The  verdict  against  appellant  was  not  warranted,  and  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Jieve7*sed  and  remanded. 


6abnbtt«  J.,  took  no   part   in  the  consideration  of  this 
case. 


Union  Oil  Company 

V. 

Sarah  J,  Maxwell,  Executrix. 

Administration — Claim — Guaranty  hy  Deceased  of  Certain  Alleged 
Indebtedness — Consideration — Assignment — Pleading  —  Parties  — Misno- 
mer — Ah-jtentent — Waiver — Sec.  5,  Chap.  76,  R,  S. 

Upon  an  appeal  from  an  order  and  judgment,  entered  by  the  Circuit 
Court,  dbsiillowinj^  a  claim  filed  oriflrinally  in  the  Probate  Court  against  the 
estate  of  a  deceased  person,  this  court  holds  that  the  guaranty  by  him  and 
another  upon  the  formation,  with  others,  of  a  corporation,  of  the  payment 
to  it  of  certain  indebtedness  claimed  to  be  due  them,  the  same  being  con- 
tributed by  them  t>ward  the  assets  thereof,  amounted  to  a  guaranty  that 
the  indebtedness  existed  as  well  as  that  payment  should  be  made;  that  the 
assignment  thereof  to  the  corporation  carried  in  equity  allthe  securities,  the 
guarantors  had  for  its  payment;  that  the  original  agreement,  being  under 
seal,  is  joint  and  several  under  Sec.  3,  Chap.  76.  R.  S.,  and  that  defendant 
was  properly  proceeded  against;  that  the  second  agreement  given  by  the 
said  guarantors  is  competent  and  sufficient  evidence  of  the  transfer  of  the 
indebtedness  to  the  corporation  and  of  its  equitable  right  to  the  performance 
of  the  guaranty,  or  damages  in  lieu  thereof,  and  that  a  probate  court  has 
jurisdiction  of  such  equity  against  an  estate  in  the  course  of  administration. 

[Opinion  filed  July  2,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Julius  S.  Grinnell,  Judge,  presiding. 

Mr.  John  B.  Skinner,  for  appellant 

This  case  must  be  distinguished  at  the  outset  from  that 
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class  of  cases  wherein  one  party  becomes  a  simple  guarantor 
of  the  payment  of  the  indebtedness  of  another,  and  wherein 
the  discharge  of  the  principal  operates  as  a  discharge  of  the 
guarantor.  The  class  to  which  the  case  at  bar  belongs  is  one 
wherein  a  party,  in  substance  and  effect,  becomes  the  guaran- 
tor of  certain  of  iiis  own  indebtedness,  and  the  fact  that  he 
agrees  to  pay  it  in  a  certain  way,  viz ,  through  the  medium  of 
some  third  person,  cuts  no  particular  iigure  in  the  construe 
tion  of  his  agreement  or  in  arriving  at  his  liability.  In  this 
case  it  is  the  guarantor  (of  his  own  indebtedness)  who  is 
primarily  liable,  and  if  the  creditor  fails  to  receive  the  amount 
guar,  nteed  through  tiic  channel  of  the  third  party,  he  can 
still  hold  the  original  debtor. 

This  proposition  of  law  has  been  passed  on  by  the  courts  of 
nearly  every  State  in  the  Union  and  there  seems  to  be  no  dis- 
senting voice  as  to  the  general  principle.  Darst  v.  Bates,  95 
III.  493;  Eunde  v.  Runde,  59  111.  98;  Meyer  v.  Hartman,  72 
III.  442;  Brown  v.  Curtis,  2  Comst.  (N.  Y.)  225;  Cardeli  v. 
McNeil,  21  N.  Y.  336;  Bruce  v.  Burr,  67  N.  Y.  237;  Milks  v. 
Rich,  80  K  Y.  269;  Malone  v.  Keener,  44  Pa.  St.  107;  M.  & 
G.  R.  R.  Co.  V.  Jones,  57  Ga.  198;  Dyer  v.  Gibson,  16  Wis. 
557;  E.  M.  &  R.  M.  Co.  v.  Shattuck,  53  Wis.  455. 

In  Darst  v.  Bates,  supra^  our  Supreme  Court  in  distinguish- 
ing between  the  two  classes  of  guaranties  say  (at  page  512): 
^'  It  is  a  general  principle,  which  prevails  in  all  cases  under 
this  branch  of  the  statute,  that  wherever  the  defendant's 
promise  is,  in  effect,  to  pay  his  own  debt,  though  that  of  a  third 
person  be  incidentally  guaranteed,  it  is  not  necessary  that  it 
should  be  in  writing.  *  *  *  The  assignor  owes  the 
assignee  and  that  particular  mode  of  paying  him  is  adopted  ; 
he  guarantees  in  subsUmce  his  own  debt." 

The  eame  position  is  taken  by  our  Supreme  Court  in  Runde 
V.  Runde,  and  Meyer  v.  Hartman,  supra. 

Brown  v.  Curtis,  supra^  was  a  case  in  which  the  payee  and 
holder  of  a  promissory  note  transferred  it  to  his  creditors  in 
exchange  for  his  own  note  held  by  such  creditor,  and  guaran- 
teed the  payment  of  the  note  transferred,  although  the  form 
of  guaranty  used,  expressed  no  consideration.      The  New 
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York  court  say,  at  page  229 :  ^*  Although  in  form  this  is  a 
promise  to  auswer  for  the  debt  or  default  of  another,  in  sub- 
stance it  is  an  engagement  to  pay  the  guarantor's  own  debt  in 
a  particular  way.  He  does  not  undertake  as  a  mere  surety 
for  the  maker,  but  on  his  own  account,  and  for  a  considera- 
tion which  has  its  root  in  a  transaction  entirely  distinct  from 
the  liability  of  the  maker.  The  defendant  was  a  debtor  to  the 
])laintiff,  and  gave  the  note,  with  the  guaranty,  to  satisfy  that 
debt." 

Again  (at  p.  234):  **  If  he  (the  guarantor)  intends  by  the 
]'>ayuient  of  the  note  which  he  guarantees,  to  discharge  a  dis- 
tinct obligation,  one  not  originally  at  all  connected  with  or 
having  reference  to  the  note,  then  he,  in  effect,  contracts  for 
himself,  and  his  undertaking  is  original  and  not  within  the 
statute,  and  no  consideration  need  bo  ejc  pressed  in  the  guar- 
anty." 

In  CardoU  v.  McNiol,  aupra^  the  plaintiff  sold  defendant  a 
horse  and  received  as  part  of  the  consideration  therefor  a  note 
of  one  Cornell,  payable  in  a  buggy.  The  plaintiff,  through 
his  duly  authorized  agent,  warranted  Cornell  to  bo  "good," 
and  that  the  plaintiff  would  get  the  buggy  when  the  note 
became  due.  The  note  turned  out  to  be  worthless,  and  suit 
was  brought  against  the  guarantor.  The  court  say  (at  p.  340) : 
"  It  is  claimed  that  the  guaranty  is  void  by  the  statute  of 
frauds.  In  mere  form  it  was  certainly  a  collateral  undertak- 
ing, because  it  was  a  promise  that  another  person  should  pei- 
form  his  obligation.  But,  looking  at  the  substance  of  the 
transaction,  we  see  that  the  defendant  paid,  in  this  manner,  a 
part  of  the  price  of  a  horse  sold  to  himself.  In  a  sense  merely 
formal,  he  agreed  to  answer  for  the  debt  of  Cornell.  In 
reality  he  undertook  to  pay  his  own  vendor  so  much  of  the 
price  of  the  chattel,  unless  a  third  person  should  make  the 
payment  for  him  and  thereby  discharge  him." 

In  Milks  V.  Rich,  80  N.  Y.  269,  the  court  reviews  and  fol- 
lows the  case^  above  quoted  from,  with  several  others,  and 
quotes  the  following,  from  Dauber  v.  Blackney,  38  Barb.  432 : 
"That  whenever  the  holder  of  a  note  against  a  third  person, 
turns  it  out  in  payment  of  his  own  debt,  or  in  the  payment  of 
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property  puicliased,  or  for  money  received  by  him  from  the 
person  to  whom  he  transfers  it  and  at  the  same  time  agrees 
that  the  note  is  good,  or  will  be  |)aid  at  maturity,  or  that  it 
will  be  collected  by  due  process  of  law  against  the  maker, 
this  is  an  undertaking,  in  substance,  entirely  for  his  own  bene- 
lit  and  advantage,  and  the  contract  is  valid,  although  it  rests 
entirely  in  paro],  and  is  not  within  the  statute  of  frauds." 

In  Malone  v.  Keener,  M.  &  G.  R.  R.  Co.  v.  Jones,  Dyer 
V.  Gibson,  and  £.  M.  &  R.  M.  Co.  v.  Shattuck,  all  cited  above, 
the  courts  of  Pennsylvania,  Georgia  and  Wisconsin  are  equally 
strong  in  the  enunciation  of  this  doctrine. 

In  Dyer  v.  Gibson  (at  p.  560)  the  Supreme  Court  of  Wip- 
consin  say :  ^^  Decision  has  multiplied  upon  decision,  with 
scarce  a  syllable  of  conflict,  for  more  than  a  century,  that  such 
a  promise  is  not  reached  by  the  statute;  and  it  is  now  too 
late  for  discussion." 

Mr.  A.  B.  Jenks,  for  appellee. 

Gary,  J.  In  the  months  of  September  and  October,  1875, 
the  proper  steps  were  taken  for  the  incorporation  of  the  Max- 
well Oil  Company,  all  of  the  stock  being  taken  by  John  P. 
Ma.Kwell,  William  E.  Wheeler,  Benjamin  V.  Page  and  Will- 
iam Spragne,  and  in  the  following  year  the  name  was  changed 
to  the  Union  Oil  Company. 

The  appellee  is  executrix  of  Maxwell,  and  the  change  of 
name  being  after  his  death,  one  of  the  objections  made  to  the 
claim  of  appellants  is,  that  the  change  of  name  is  invalid.  If 
that  position  be  true,  a  matter  not  examined  into,  it  is  only  a 
misnomer  of  the  old  corporation,  and  is  matter  of  abatement, 
waived  by  going  into  evidence  upon  the  merits.  Hoereth  v. 
Franklin  Mill  Co.,  30  III.  151.  The  merits  of  the  case  can  be 
best  shown  by  the  documentary  evidence.  The  first  docu- 
ment is  as  follows : 

*'  Articles  of  agreement  between  Joseph  P.  Maxwell  and 
William  E.  Wheeler,  parties  of  the  first  [»art,  and  Benjamin 
V.  Page  and  William  Sprague,  parties  of  the  second  part, 
witnesseth: 
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The  above  parties  agree  to  form  a  co-partnership  for  the 
niannfactare  and  sale  of  lard  oil,  machinery  oil,  hibricatin^ 
and  otiier  oils,  tallows,  etc.,  to  continue  for  the  term  of  ten 
jears.  And  it  shall  be  at  the  option  of  either  three  of  the 
four  above  mentioned  parties  to  terminate  said  partnership 
as  much  sooner  than  ten  years  as  they  may  elect  to  do  so. 

The  business  shall  be  conducted  under  tlie  iirm  name  of 
Maxwell,  Wheeler  &  Co.  The  parties  of  the  first  part  shall 
contribute  to  the  capital  stock  of  the  new  firm  the  amount 
tliat  shall  be  found,  on  the  1st  of  October,  1874,  to  be  invested 
in  their  business  and  belonging  to  them,  and  consisting  of 
their  good  accounts,  stock  at  its  market  value,  and  the  im- 
pi-oveinents,  buildings,  machinery,  etc.,  etc.,  included  in  the 
factory  they  own  on  Illinois  street,  at  cost  amounting  in  all  to 
twenty-two  thousand  seven  hundred  and  ninety-two  and 
seventy-seven  one-hundredths  dollars  ($22,792.77). 

The  parties  of  the  second  part  shall  contribute  one  hundred 
and  fifty  (150)  feet  of  land  on  Erie  street,  now  covered  by 
their  oil  factory  and  the  factory  buildings,  machinery  and  all 
else  contained  in  said  factory  that  belongs  to  them  (excepting 
the  iron  safe)  standing  on  said  land,  subject  to  certain  mort- 
gages to  the  Charter  Oak  Life  Insurance  Company  for  thirty 
thousand  dollars  ($30,000)  at  eight  (8)  percent. 

The  surplus  of  the  value  of  said  contribution  shall  be 
estimated  at  twentj^-seven  thousand  dollars  ($27,000)  and  the 
new  drm  shall  assume  and  pay  said  mortgage. 

The  parties  of  the  second  part  shall  also  contribute  on  the 
first  day  of  October,  1874,  the  sum  of  fifty  thousand  dollars 
($50,000)  in  cash,  making  the  capital  stock  of  the  parties  of 
the  second  part,  seventy-seven  thousand  dollars  ($77,000). 

The  amount  invested  by  each  party  shall  draw  interest  at 
the  rate  of  ten  (10)  per  cent  per  annum,  which  shall  be  cred- 
ited to  their  respective  accounts  at  the  close  of  each  year  and 
shall  be  paid  from  the  profits  of  the  business,  and  any  balance 
shall  be  divided  in  the  proportion  of  six-tenths  to  the  party 
of  the  first  part  and  four-tenths  to  the  party  of  the  second 
part 

This  partnership  shall  commence  on  the  first  day  of  Octo- 
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ber,  1874.  From  tho  firet  of  May,  1874,  to  the  first  of  Octo- 
ber, 1874,  the  ))artie8  of  the  first  part  shall  occupy  tho  factory, 
buildings  and  property  of  the  parties  of  the  second  j^art,  pay- 
ing therefor  as  rent  the  interest  of  the  mortgage  of  $30,000 
to  the  Charter  Oak  Life  Insurance  Company,  and  insurance 
on  the  property,  and  nothing  more.  It  is  further  agreed  that 
the  parties  of  the  second  part  shall  furnish  perfect  title 
to  their  said  factory  and  land,  and  deed  tho  same  to  the  new 
firm,  subject  to  the  above  named  mortgage. 

The  mortgage  above  mentioned  covers  four  hundred  and 
fifty  (450)  feet  of  the  land  belonging  to  the  parties  of  the 
second  part,  and  in  case  the  said  parties  of  the  second 
part  shall  sell  or  dispose  of  any  part  of  that  remain- 
ing, and  then  after  deeding  the  one  hundred  and  fifty  (150) 
feet  to  the  new  firm,  it  is  understood  and  agreed  that  they 
may,  if  necessary  to  give  a  title,  pay  the  Charter  Oak  Insur- 
ance Company  any  part  of  the  mortgage.  And  for  such 
part  as  they  may  pay,  they  shall  receive  from  the  new  firm 
a  note  at  eight  (8)  per  cent  interest  for  that  amount  to  mature 
at  the  maturity  of  said  mortgasce. 

It  is  mutually  agreed  by  and  between  said  parties  that 
neither  of  said  parties  shall  draw  from  said  firm  and  business 
more  than  the  sum  of  ten  thousand  dollars  ($10,000)  in 
the  aggregate  per  year. 

It  is  further  mutually  agreed  that  the  parties  of  the  first 
part  guarantee  to  the  new  firm  all  the  indebte  Iness  due  them 
from  the  West  Virginia  Oil  and  Oil  Land  Company,  and  B.  S. 
Compton  and  the  parties  of  the  second  part  shall  not  be  inter- 
ested in  or  liable  for  any  indebtedness  contracted  by  reason 
of  dealino:s  that  may  have  been  had  with  said  West  Virginia 
Oil  and  Oil  Land  Company  and  B.  S.  Compton. 

It  is  further  mutually  agreed  that  in  case  of  the  death  of 
cither  of  said  parties  then  the  said  business  of  said  firm  shall 
continue  until  the  end  of  the  fiscal  year,  at  which  time  a  settle- 
ment of  his  interest  shall  be  made. 

It  is  further  mutually  agreed  that  the  p-irties  of  the  first 
part  shall,  till  the  close  of  this  partnership,  devote  their  entire 
time  and  attention  to  the  business  of  the  firm.     In  witness 
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whereof  wc  have  hereto  set  our  hands  and  seals,  this  first  day 
of  Majr,  1874. 

Joseph  P.  Maxwell,  [seal.] 
"William  E.  Wheeleb,  [seal.] 
Benj.  V.  Page,  [seal.] 

William  Sprague.  [seal.]  " 

And  the  next  as  follows  : 

"  Whereas,  the  undersigned,  Joseph  P.  Maxwell  and  Will- 
iam E.  Wheeler,  at  the  time  of  the  formation  of  partnership 
with  Benjamin  V.  Page  and  William  Sprague,  under  the  firm 
name  of  Maxwell,  Wheeler  &  Co.,  on  October  1,  1874,  con- 
tributed to  the  assets  of  the  said  firm  on  their  part,  *'all  their 
good  accounts,"  and  placed  among  such  good^  accounts  the 
indebtedness  due  to  them  from  the  West  Virginia  Oil  and  Oil 
Land  Company  and  B.  S.  Compton;  and 

Whereas,  as  part  consideration  that  said  B.  V.  Page  and 
William  Sprague  would  become  members  of  the  said  firm  of 
Maxwell,  Wheeler  &  Co.,  and  contribute  to  the  capital  thereof, 
the  undersigned  did  guarantee  to  the  said  firm  the  payment 
of  tlie  said  indebtedness  so  due  from  the  said  Oil  and  Oil  Land 
Company  and  B.  S.  Compton;  and 

Whereas,  the  said  firm  of  Maxwell,  Wheeler  &  Co.  has 
conveyed  all  its  assets,  including  the  said  indebtedness,  to  the 
Maxwell  Oil  Company,  and  the  individual  members  of  said 
firm  have  become  the  shareholders  of  the  Maxwell  Oil  Conj- 
pany,  and  the  amount  of  the  said  indebtedness  is  represented 
in  the  shares  of  stock  issued  to  the  undersigned. 

Now,  therefore,  we  and  each  of  us  jointly  and  severally  do 
guarantee  unto  the  Maxwell  Oil  Company  the  payment  to  the 
said  company  of  the  full  amount  of  said  indebtedness,  and 
hereby  deposit  with  Benjamin  V.  Page  and  William  Sprague 
as  collateral  security  that  the  same  will  be  paid,  our  shares  of 
stock  in  the  Maxwell  Oil  Company  (87  shares  of  the  said  Max- 
well, and  113  shares  of  the  said  Wheeler,)  and  give  to  the  said 
Benjamin  V.  Page  and  William  Sprague,  or  either  of  them, 
full  power  and  authority  to  sell  said  shares  of  stock  or  any 
portion  thereof,  at  public  or  private  sale,  without  advertising 
the  same,  or  otherwise  giving  notice  to  either  of  us,  whenever, 
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in  their  jadgment,  the  terms  of  the  said  guaranty  shall  be 
broken  on  our  part,  and  it  shall  be  necessary  for  the  security 
of  said  Maxwell  Oil  Company  that  such  sale  shall  be  made. 
In  case  they  shall  make  such  sale  the  proceeds  thereof  shall 
be  applied  to  the  payment  of  said  indebtedness,  with  all  inter- 
est due  thereon,  and  all  expenses  attending  the  sale.  If  there 
shall  be  a  surplus,  the  same  shall  be  retnraed  to  us. 

Joseph  P.  Maxwkll, 
William  E.  Wheeler." 

It  tnmed  ont  upon  subsequent  litigation,  that  there  was  no 
indebtedness  to  Maxwell  and  Wheeler  from  the  West  Vir- 
ginia Oil  and  OU  Land  Company,  although  the  figures  of 
$22,792.77  in  the  agreement  between  them  and  Page  and 
Sprague,  were  inserted  by  their  bookkeeper,  at  their  instance, 
about  October  1,  1874,  by  taking  from  their  books  as  due  to 
tliem  from  the  Virginia  Company  $29,659.49. 

The  account  thus  shown  was  by  them  put  in  as  assets,  and 
BO  entered  upon  the  books  of  the  new  firm.  Considering 
now  only  that  partnership  agi*eement,  what  did  Maxwell  and 
Wheeler  guarantee  ? 

The  appellee  says  that  it  was  tlie  payment  of  what  might 
be  really  due,  and  nothing  else;  not  the  existence  of  the 
indebtedness  in  fact,  as  well  as  the  payment.  The  appellant 
claims  that  the  latter  construction  is  correct.  This  is  the  only 
construction  that  really  makes  the  guaranty  of  any  value,  and 
which  is  consistent  with  the  hypothesis  that  the  parties 
entering  into  business  relations  with  each  other,  requiring  cap- 
ital, had  common  sense.  And  it  is  the  construction  Maxwell 
and  Wheeler  put  upon  the  guaranty  the  next  year,  when  the 
corporation  was  formed,  and  in  the  paper  they  signed  they 
recited  that  thev  had  contributed  to  the  assets  of  the  firm  of 
Maxwell,  Wheeler  &  Co.  "the  indebtedness  due  to  them  from 
the  West  Virginia  Oil  and  Oil  Land  Company"  and "  did 
guarantee  to  the  said  firm  the  payment  of  the  said  indebted- 
ness so  due." 

It  is  not  necessary  to  inquire  whether,  under  the  circum- 
stances so  far  as  they  appear,  or  are  to  be  inferred  from  this 
record,  this  last  paper,  although  all  in  the  past  tense  in  its 
recitals,  should   be  considered  as  importing  a  present  agree- 
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ment  that  Maxwell  and  Wheeler,  in  consideration  that  the 
Maxwell  Oil  Companj  did  then,  at  their  request,  take  that 
indebtedness  for  stock  of  the  company  issued  to  them,  guar- 
antee its  payment. 

The  original  agreement  under  which  the  firm  of  Maxwell, 
Wheeler  &  Co.  was  formed,  was  under  seal,  and  besides 
thereby  importing  a  consideration,  shows  in  its  provisions  a 
full  consideration  for  the  sjuaranty  contained  in  it.  The 
assignment  by  the  firm  to  the  corporation  of  that  indebted- 
ness, carried,  in  equity,  all  the  securities  the  firm  had  for  its 
payment,  whether  guaranties  or  in  more  tangible  shape.  2 
L.  C  in  Eq.  1667,  notes  to  Ryall  v.  Rowles  ;  Ullman  v,  Kline? 
87  111.  268  ;  Stillman  v.  Northup,  17  N.  E.  R  379 ;  Smith  v. 
Starr,  4  Hun,  123  ;  Craig  v.  Parkis,  40  N.  Y.  181. 

The  original  agreement,  being  under  seal,  is  joint  and  sev- 
eral by  statute.  Sec.  3,  Chap.  76,  R.  S.  And  in  such  case,  if 
one  covenantor  died,  a  separate  action  lies  against  the  per- 
sonal representatives  of  the  deceased,  as  well  as  against  the 
survivor.  Ballance  v.  Samuel,  3  Scam.  380.  This  guaranty 
being  an  agreement  to  which  Maxwell  and  Wheeler  were 
parties  of  the  first  part,  and  Page  and  Sprague  of  the  second, 
Page  and  Sprague  might  maintain  an  acion  of  covenant 
against  the  appellee  upon  it,  the  damages  recovered  to  be 
appropriated  as  the  supposed  indebtedness  would  have  been,  if 
it  had  been  paid.  The  second  agreement,  signed  by  Maxwell 
and  Wheeler,  is  competent  and  sufficient  evidence  against 
them  of  the  transfer  of  the  indebtedness  to  the  coFporation, 
and,  therefore,  of  the  equitable  right  of  the  corporation  to 
the  performance  of  the  guaranty,  or  damages  in  lieu  thereof. 
Of  such  equity  against  an  estate  in  the  course  of  administra- 
tion, the  Probate  Court  has  jurisdiction.  The  cases  to  this 
point  arc  collected  in  appellee's  brief  in  Dogget  v.  Dill,  108 
111.  560. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion.  In  adjudicating  the  equities,  the  stock  pledged 
as  security  must  be  taken  into  the  account,  but  the  case  here 
does  not  show  what  oueht  to  be  done  in  that  resrard. 

Reversed  and  remanded. 
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Chicago  City  Railway  Company 
Joseph  Delcourt. 

Personal   Injuries — Street   Cars — Negligence — Verdict   against    Evi- 
dence. 

1.  It  U  negligence  to  attempt  to  board  a  street  car  while  in  rapid 
motion. 

2.  In  an  action  against  a  street  railway  company  to  recover  damages  for 
injuries  received  by  the  piaLntifF  while  attempting  to  board  a  street  car, 
this  coart  reverses  a  judgment  for  the  plaintiff  as  contrary  to  the  weight  of 
evidence. 

[Opinion  filed  September  11,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Fbank  Bakkb,  Judge,  presiding. 

Mr.  C.  M.  Habdy,  for  appellant 

Mr.  M.  W.  Robinson,  for  appellee. 

Gabnett,  p.  J.  On  August  17, 1886,  tlie  appellee  was  injured 
in  consequence  of  being  thrown  to  the  ground  by  a  cable  car 
of  appellant  near  the  corner  of  29th  an  1  State  streets  in  Chi- 
cago. He  brought  this  action  against  the  company,  charging 
in  his  declaration  that  he  was  injured  by  the  negligence  of 
the  defendant's  servants.  The  jury  found  a  verdict  for  the 
plaintiff,  motion  for  a  new  trial  was  overruled,  and  judgment 
entered  on  the  verdict.  Appellant  asked  for  a  reversal  on  the 
ground  that  the  verdict  was  manifestly  against  the  evidence. 
At  the  time  of  the  occurrence,  the  train  of  cars  which  caused 
the  injury,  was  moving  north  on  State  street.  A  stop  was 
made  at  the  north  crossing  of  29th  street  to  receive  passen- 
gers waiting  there.  The  plaintiff  claims  that  he  was  among 
the  number  waiting  to  take  passage  at  that  point,  and  that 
while  the  car  was  at  a  stand  there  he  made  an  effort  to  board 
the  train,  taking  hold  of  the  hand  rail  with  his  right  hand 
and  placing  his  right  foot  on  the  step  or  foot  board,  but  that 
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before  he  coulil  raise  his  left  foot  the  train  started  with  a  jerk, 
and  after  di*agging  him  some  twelve  or  fifteen  feet,  threw  him 
violently  to  the  ground,  by  means  of   wliich  the  injury  sued 
for  was  produced.     He  testified  that  he  fell  because  the  train 
started  too  quick;  that  it  went  with  a  full  start.     The  only 
other  witness  for  plaintifif  who  pretends  to  have  seen  him  fall, 
was  George  Mead,  a  boy  about  sixteen  years  of  age,  who  tes- 
tified that  the  train  started  at  full  speed  without  a  signal. 
Both  of  these  witnesses  testified  that  the  train  was  composed 
of  a  grip  car  and  two  open  summer  cars.     Mead  was  a  news- 
boy, and  was  on  the  train  for  the  purpose  of  selling,  and  was 
trying  to  sell  his  papers.     He  was  not  acquainted  with  Del- 
coart,  and  the  subject  was  never  mentioned  to  or  by  him  until 
about  a  year  afterward,  when  the  plaintiff's  son  saw  him  sell- 
ing newspapers  and  asked  him  whether  ho  saw  the  accident. 
The  sh'ght  attention  given  to  the  matter  by  Mead  and  the 
lapse  of   time  would  seem  to  have  been  sufficient  to  prevent 
his  recollection  of   anything  more  than  the  main  facts  of  the 
occurrence,  yet  he  professes  to  remember  the   place  in  the 
b'ock  where  he  himself   boarded  the  train,  just  what  part  of 
the  middle  car  he  first  touched,  the  number  of   cars  in  the 
train,  that  tlie  rear  seat  of   the  last  car  was  unoccupied,  and 
that  the  seat  immediately  in  front  of  it  was  occupied  by  pas. 
sengers;  that  he  did  not  succeed  in  selling  any  papers  on  that 
train,  that  the  plaintiff  had  a  hatchet  and  his  dinner-pail  under 
his  left  arm  and  put  his  right  hand  and  foot  on  the  car  in 
trying  to  get  on;  that  the  windows  at  the  front  and  rear  ends 
of  the  car  were  up,  and  other  details  too  numerous  to  recite. 
Much  of  his  recollection,  we  think,  may  be  accounted  for  by 
the  fact  (admitted  by  liim)  that  he  had  heard  the  plaintiff's 
testimony  and  the  opening  of  the  case  by  defendant's  counsel. 
It  does  not  appear  probable  that  he  could,  under  the  circum-  . 
stances,  have  remembered  the  various  trivial  points  given  in 
bis  evidence.     To  meet  the  case  made  by  these  two  witnesses, 
the  defendant  called   the   conductor   and   grip   driver   and 
four  passengers.     The  two  employes  and  two  of   the  passen- 
gers testified  that  the  train  was  composed  of  the  grip  car  and 
one   summer  car  only,  and  several  of   defendant's  witnesses 
said  that  they  did  not  see  plaintiff  among  the  persons  waiting 
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at  29th  street  when  the  car  stopped  or  started.  The  driver 
of  the  grip  did  not  see  Delcourt  until  after  he  fell,  but  all  the 
other  five  witnesses  for  defendant  state,  that  after  the  train 
started  and  was  under  full  speed,  he  ran  alongside  the  train 
and  tried  to  get  on  the  grip,  and  in  making  the  effort  was 
thrown  to  the  ground.  Some  of  these  witnesses  say  that  the 
plaintiff  came  on  a  run  from  the  sidewalk,  in  a  soutliwesterly 
dii-ection,  in  order  to  catch  the  train,  which  had  already  started 
north  before  he  made  any  move  toward  it  Four  of  the 
defendant's  witnesses  who  are  wholly  disinterested,  were  Eeated 
in  the  car  next  to  or  near  the  grip,  so  as  to  see  clearly  all  that 
took  place,  and  there  is  nothing  in  their  evidence  to  indicate 
bias  or  insincerity.  Appellee  argues  that  his  identification  by 
the  defendant's  witnesses  is  not  satisfactory,  and  the  accident 
to  which  they  testify  must  have  been  at  some  other  time  and 
to  some  other  person.  It  is  true  that  some  of  the  witnesses 
would  not  swear  positively  that  Delcourt  was  the  man  they 
saw  fall,  but  the  time  and  p'ace  given,  with  other  details, 
leave  no  reasonable  doubt  on  the  point.  This  is  not  the  ordi- 
nary case  of  proving  the  defendant  not  guilty  by  the  employes 
of  the  company  only,  against  whose  evidence  it  is  commonly 
urged  that  their  employment  and  daily  bread  depend  upon  the 
will  of  an  autocratic  employer.  Juries  are  in  the  habit  of 
taking  a  wide  range  of  liberty  in  scanning  and  disbelieving 
the  evidence  of  such  witnesses,  but  here  are  four  men  who 
have  no  motive  to  tell  other  than  the  truth,  who  had  ample 
opportunity  of  observation,  and  whose  evidence  bears  internal 
evidence  of  fairness  and  honesty.  Snch  evidence  the  jury 
should  not  lightly  put  aside,  and  we  think  would  not,  unless 
misled  by  passion  or  prejudice.  Trying  to  board  the  train 
when  in  rapid  motion  was  negligence  on  the  part  of  the  plaint- 
iff, and  on  the  entire  evidence  no  negligence  is  attributed  to 
appellant  It  is  with  great  relnctance  that  this  court  inter- 
feres with  the  findings  of  fact  by  a  jury,  but  as  the  case  has 
only  been  tried  once,  and  the  verdict  appears  clearly  against 
the  weight  of  the  evidence,  we  think  justice  requires  it  should 
be  submitted  to  another  jury.  The  judgment  is  reversed  and 
the  cause  remanded. 

Heverned  and  remanded. 
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Ira  C.  Woodward  et  al. 

V. 

Illinois  Central  Railroad  Company. 

RaiJraadff — Freights-Failure  of  Consignee  to  Remove  upon  Bequest — 
Storage  by  Company — Consumption  by  Fire — Contributoty  Negligence, 

In  an  action  to  recover  from  a  railroad  company  the  value  of  certain  meal 
placed  by  it  in  a  warehouse,  subsequently  consumed  by  fire,  this  court 
declines,  in  view  of  the  evidence,  to  interfere  with  the  judgment  for  the 
defendant. 


[Opinion  filed  July  11,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Julius  S.  Grii^nell,  Judge,  presiding. 

Messrs.  G,  W.  &  J.  T.  Kbetzingeb,  for  appellants. 

Mr.  Edward  K.  Woodle,  for  appellee. 

Gary,  J.  This  case  was  tried  at  the  Circuit  Court  by  the 
judge  without  a  jury. 

In  October,  1885,  the  appellee  received,  at  its  station  in 
Chicago,  by  car  No.  31,896,  of  the  Great  Eastern  Line,  125 
barrels  of  *'  Gold  Dust "  meal,  and  during  that  month  deliv- 
ered all  but  the  thirty-five  barrels  in  suit.  Twice  the  appel- 
lee notified  the  appellants  to  remove  it  or  it  would  be  sent 
to  store;  the  last  notice,  on  November  11,  1885,  stated  it 
would  be  next  day,  as  in  fact  it  was. 

In  December,  1885,  persons  holding  orders  for  twenty  bar- 
rels of  the  residue  of  the  meal  called  for  it  several  times,  and 
were  informed  by  the  clerk  of  the  appellee  that  it  had  not 
arrived.  He  had  forgotten  the  receipt  in  October,  and  did 
not  look  back  in  his  books  far  enough  to  find  it.  The  holders 
of  the  orders  did  not  inform  the  appellants  of  their  failure  to 
get  the  meal  until  about  January  12,  1886,  when  called  upon 
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for  payment.  One  of  the  appellants  then  went  to  appellee 
and  upon  the  information  he  gave  them,  the  clerk  ascertained 
and  informed  him  that  November  12,  1885,  the  meal  had 
been  sent  to  a  storehouse,  whicli  was,  on  the  12th  day  of 
January,  burned,  and  the  meal  was  destroyed. 

The  appellee  did  not  own  the  storehouse,  but  that  is  not 
material;  for  their  negligence,  if  any,  was  in  not  informing 
the  holders  of  the  orders  of  the  fact  that  the  meal  had  been 
removed  to  the  storehouse.  It  must  be,  though  no  authority 
is  cited  to  the  point,  that  such  was  the  duty  of  the  appellee; 
yet  the  law  must  be  reasonable,  and  not  impose  a  duty  so 
onerous  as  to  make  the  performance  of  it  impracticable.  There 
must  be  a  reasonable  limit  to  the  time  during  which,  without 
other  clue  than  the  presentation  of  an  order  for  the  goods, 
the  carrier  shall  be  required,  among  a  multitude  of  transactions, 
to  remember,  or  search  the  books  for  a  particular  shipment. 
The  orders  in  this  case  did  state  the  car,  and  one  of  them  the 
date  of  shipment  (not  of  receipt)  but  not  where  from,  and  the 
car  does  not  appear  to  have  belonji:ed  to  the  appellee.  So  far 
as  the  case  shows,  those  orders  might  have  been  consistent 
with  a  shipment  from  any  point  from  which  tliat  kind  of 
merchandise  could  have  been  sent  by  rail  to  Chicago,  over 
any  road  connecting  with  the  Illinois  Central. 

The  appellants  were  very  negligent  in  leaving  the  meal  so 
long  without  attention,  or  at  least  in  not  giving  such  informa- 
tion to  the  persons  taking  their  orders  as  would  enable  them 
intelligently  to  inquire  for  it.  Which  party  was  guilty  of 
negligence,  and  in  what  degree,  were  questions  of  fact,  taking 
into  consideration  what  is  reasonably  practicable  in  the  con- 
duct of  the  commerce  of  the  country. 

The  mistake  of  the  clerk  was  not  the  proximate  cause  of 
the  destruction  of  the  goods;  fifteen  barrels  would  have  been 
burned  if  he  had  told  the  holders  of  the  orders  where  to  find 
the  twenty  barrels.  There  is  no  error,  and  the  judgment  is 
affirmed. 

Judgment  affirTnecL 
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George  A.  Gary 
Edwin  H.  Brown. 

Garnishment — Attorney  and  Client — Fees — Lien  upon  Clienfs  Secu- 
rities— Receiver  —  Hindering  and  Embarrassing  the  Performance  oj 
the  Duties  (^—Garnishment  in  another  State — See.  24,  Garnishment 
Statute — Contempt. 

1.  A  receiver  may  properly  be  appointed  to  take  possession  of  and  col- 
lect a  note  and  mortgaj^e  in  the  hands  of  an  attorney  claiming  a  lien 
thereon  for  professional  services  rendered  the  reputed  [owner  thereof,  upon 
petition  of  a  third  person  claiming  to  own  the  same. 

2.  An  order  making  such  appointment  in  no  wise  disposes  of  the  claims 
of  creditors  of  the  payee  of  such  note. 

3.  In  such  case  an  order  enjoining  the  claimant  of  the  lien  from 
prosecuting  garnishment  proceedings  against  the  mortgagor  and  maker 
of  the  note  in  the  State  where  the  same  were  given  can  not  be  com- 
plained of.  i 

[Opinion  filed  September  11,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County  j  the  Hon. 
KiBK  Hawes,  Judge,  presiding. 

Mr.  Geobgb  a.  Gaby,  ^m)  se. 

Messrs.  Blaib  &  March,  for  appellee. 

MoRAN,  J.  Appellant  was  summoned  as  the  garnishee  of 
Margaret  Austin  and  P.  L.  Austin,  in  a  proceeding  by  E.  A. 
Barnes  to  collect  a  judgment  which  he  held  against  said  Aus> 
till.  The  answer  filed  by  appellant  disclosed  his  possession  of 
a  certain  note  for  $309.71,  made  by  James  Maguire,  payable 
to  Margaret  Austin  on  or  before  three  years  after  date,  and 
dated  March  9,  1886;  also  a  certain  mortgage  on  real  estate  in 
Michigan,  from  said  Maguire  to  said  Austin,  to  secure  said 
note;  that  said  note  was,  as  appellant  supposed,  the  sole  prop- 
erty of  Margaret  Austin,  and  that  appellant  claimed  a  lien  on 
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said  note  and  mortgage  (and  other  papers  in  his  possession) 
for  professional  services  rendered  to  Margaret  Austin  in  cer- 
tain suits  and  other  matters,  amounting  to  more  than  $500. 
While  the  garnishee  proceeding  was  pending  and  undeter- 
mined, appellee,  Brown,  filed  his  interpleader,  claiming  that  the 
said  Maguire  note  and  mortgtige  were  his  property  and  that 
Austin  had  no  interest  therein,  and  moved  the  court  to  enter 
an  order  appointing  a  receiver  to  take  possession  of  the  said 
Maguire  note  and  mortgage  with  power  to  collect  the  same, 
which  order  the  court  entered,  appointing  one  Ford,  receiver, 
and  directing  appellant  to  surrender  the  note  and  mortgage  to 
said  receiver,  with  which  order  appellant  complied.  Tlie 
receiver  at  once  took  steps  looking  to  the  collection  of  said 
note  from  said  Maguire,  who  resided  in  Tuscola  county,  Mich- 
igan, and  who,  it  appears,  was  ready  and  willing  to  pay  said 
note;  but  appellant  commenced  a  garnishee  proceeding  against 
said  Maguire  and  others  in  Michigan,  by  which  he  sought  to 
prevent  the  payment  of  said  money  due  on  said  note  to  said 
receiver  and  to  have  the  same  paid  to  himself  in  satisfaction 
of  Margaret  Austin's  indebtedness  to  him.  Thereupon  the 
court  below,  in  a  regular  proceeding  against  appellant  for 
contempt  in  seeking  to  hinder  and  embarrass  the  receiver  of 
the  court  in  making  collection  of  said  note,  required  appellant 
to  terminate  so  much  of  the  garnishment  proceedings  insti- 
tuted by  him  in  the  State  of  Michigan  as  tended  to  prevent 
the  payment  over  to  the  receiver  of  the  money  due  on  said 
note,  and  restrained  and  enjoined  appellant  from  any  further 
proceeding  intended  to  prevent  the  collection  of  said  moneys 
from  Maguire  for  the  payment  of  said  note  or  to  hinder  or 
delay  the  collection  thereof  by  said  receiver.  From  these  two 
orders,  the  one  appointing  a  receiver  and  the  other  enjoin- 
ing him  from  prosecuting  his  garnishee  proceeding  in  Mich- 
igan, appellant  prosecuted  this  appeal. 

The  facts  stated  in  appellant's  answer  as  garnishee  made  a 
case  entirely  appropriate  for  the  exercise  of  the  equitable 
powers  given  to  the  court  by  Sec.  24  of  the  garnishee 
statute  which  provided  as  follows:  "When  it  shall  appear 
that  any  garnishee  has  in  his  hands  or  under  his  control,  any 
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goods,  chattels,  cboscs  in  action  or  effects  belonging  to  or 
which  he  is  bound  to  deliver  to  the  defendant  with  or  without 
condition,  tlie  court  or  justice  of  the  peace  may  make  any  and 
all  proper  orders  in  regard  to  the  delivery  thereof  to  the  proper 
officer,  and  the  sale  or  disposition  of  the  same,  and  the  dis- 
charging  of  any  lien  thereon,  and  may  authorize  the  garnishee 
to  sell  any  such  property  or  collect  any  chose  in  action,  and 
account  for  the  proceeds  thereof,  or  if  the  proceeding  be 
in  a  court  of  record,  the  court  may  appoint  a  receiver  to  take 
posecssion  and  sell,  collect  or  otherwise  dispose  of  the  same, 
and  make  all  orders  in  regard  thereto  which  may  be  necessary 
or  equitable  between  the  parties." 

There  was  no  error  in  the  court's  appointing  a  receiver  for 
the  note  and  mortgage  on  which  appellant  claimed  a  lien,  and 
in  requiring  a  delivery  thereof  to  such  receiver  for  the  pur- 
pose of  collecting  the  same.  Such  order  in  no  manner  dis- 
posed of  the  claim  of  appellant  to  a  portion  of  the  proceeds 
of  the  note.  The  claims  of  the  respective  parties  remain  to 
be  determined  by  the  court  on  their  merits,  whenever  the 
case  is  ripe  for  final  judgment. 

If  the  court  had  the  power  to  appoint  the  receiver  and 
direct  him  to  collect  the  note,  it  follows  that  the  court  had 
the  power  to  aid  and  protect  him  in  his  efforts  to  collect  the 
same,  and  to  prohibit  all  parties  to  the  litigation  from  attempt 
to  hinder,  delay  or  embarrass  such  collection.  The  power  is 
one  always  unhesitatingly  exercised  by  the  courts  in  equity 
proceedings,  the  exercise  of  which  is,  so  far  as  we  are  advised, 
always  sustained  on  review.  Sercomb  v.  Cat] in,  30  111. 
App.  258,  and  same  case  in  Supreme  Court,  128  III.  550. 
Both  the  orders  appealed  from  were  in  all  respects  author- 
ized, regular  and  warranted  and  the  motion  to  dismiss  the 
appeal  is  overruled ;   and  both  of  said  orders  will  be  affirmed. 

Orders  affii*r)\ed. 
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Vol.  83.]  Qapp  ▼.  Martin. 


33    ^  James  L.  Clapp 

George  B.  Martin. 


Landlord  and  Tenant —  DMreas  for  Rent— Household  Furniture  — 
7  rover — Evidence — Instruetione, 

1.  The  addition  by  tbe  trial  court  to  the  verdict  in  a  ffiven  case  amem- 
ing  the  damages  at  a  sum  named  *'  with  interest,"  of  words  naming  the 
amount  thereof  including  interest,  can  not  be  complained  of. 

2.  The  failure  to  mark  an  instruction  not  given,  '*  refused,**  amounts  to 
the  same  thing  as  if  so  marked. 

[Opinion  filed  September  11,  1889.] 

Appea^l  from  the  Superior  Conrt  of  Cook  County;  the 
lion.  John  P.  Altoeld,  Judge,  presiding. 

Messrs.  Haneoy  &  Mebrick,  for  appellant. 

Mr.  S.  M.  Mbek,  for  appellee. 

* 

Per  Curianu  This  is  an  action  of  trover  to  recover  tlio 
value  of  furniture  levied  on  bj  appellant  under  a  distress 
warrant  issued  by  him  against  Olive  A.  Martin  for  rent  due 
from  her  for  premises  known  as  No.  44  Harrison  street,  in 
Chicago.  Appellee  alleged  in  his  declaration  that  the  goods 
taken  were  his  property,  and  at  the  trial  the  jury  found  the 
allegation  true,  rendering  a  verdict  against  appellant  for  the 
value  of  property,  and  interest  thereon  at  six  per  cent  from 
the  time  of  the  seizure.  There  was  ample  evidence  that  the 
property  in  fact  belonged  to  appellee,  but  appellant  says  the 
judgment  should  be  reversed,  because,  as  he  alleges,  appellee 
told  him,  before  the  levy  was  made,  that  the  furniture 
belonged  to  his  mother,  Olive  A.  Martin,  and  because  appellee 
never  set  up  any  claim  thereto  until  this  suit  was  brought, 
although  he  was  well  aware  of  the  levy  when  it  was  made  ; 
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ap|>cl]ant  is  the  only  witness  who  testified  to  these  facts.  Ho 
relics  upon  thu  evidence  of  W.  D.  Woodbury  to  corroborate 
him  on  one  of  the  points,  but  Woodbury's  statement  is  equiv- 
ocal, and  its  construction  was  a  matter  with  which  the  jury 
alone  could  deal.  On  both  points  appellee's  evidence  con- 
tradicted that  of  Clapp,  so  that  it  was  a  case  of  conflicting 
evidence  in  which  this  court  declines  to  interfere  with  the 
verdict. 

The  jury  found  the  defendant  guilty  and  assessed  the 
plaintid'b  damages  "  at  the  sum  of  five  hundred  dollars  ($500) 
with  six  per  cent  per  annum."  Thereupon  the  court  added 
to' the  verdict  the  words,  "making  five  hundred  and  seventv- 
five dollars,"  which  appellant  assigned  for  error.  There  is 
no  pretense  that  the  jury  could  not  have  included  interest  on 
the  value  of  the  goods,  it'  they  had  made  the  computation  and 
written  into  the  verdict  the  gross  amount  of  principal  and 
interest.  We  think  they  might  have  done  so,  and  their  inten- 
tion in  that  re8|icct  was  plainly  to  be  gathered  from  the 
words  used  in  the  verdict  returned.  The  action  of  the  court 
was  merely  putting  the  verdict  in  proper  form;  was  in  con- 
formity with  the  well  settled  practice,  and  is  sustained  by  the 
authorities.  Koon  v.  Insurance  Co.,  104  U.  S.  106;  Smith  v. 
Meldren,  107  Pa.  St.  348;  Burlingame  v.  Cent.  K.  of  Minn., 
23  Fed.  Kep.  706;  Henley  v.  Arbuckle,  13  Mo.  209;  Mathe- 
son's  Adm'r  v.  Grant's  Adm.,  2  How.  (U.  S.)  263;  Clark  v. 
Lamb,  8  Pick.  415. 

The  instructions  submitted  to  the  court  for  the  defendant 
were  all  refused,  but  the  substance  of  them  all  was  included  in 
others  that  were  given.  The  correct  practice  would  have 
been  to  write  the  word  "refused"  on  the  margin  of  each 
instruction  which  the  judge  declined  to  give,  but  the  failure 
to  do  this  is  not  material  error,  as  the  bill  of  exceptions  dis- 
closes clearly  the  fact  of  refusal.  If  an  instruction  is  not 
marked,  and  is  not  given,  it  is  just  the  same  as  though  it  was 
marked  "  refused."     Calef  v.  Thomas,  81  111.  478. 

No  error  is  found  in  the  admission  or  rejection  of  evidence. 
The  judgment  is  aflSrmed. 

Judgment  affirmed. 
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Vol.  d3.J  Hen  y.  Botwd  of  Education. 


Geobqe  H.  Hess  et  al. 

V. 

Board  op  Education,  etc. 

SaUs—Set-qf-^Failure  to  Per/orm^Evidence — Instructions — Ver^ 
diet. 

1.  In  a  contention  involving  the  question  as  to  which  of  Reveral  contracts 
wns  the  true  one,  evidence  tending  to  show  the  fact  should  be  admitted  by 
the  court,  and  the  question  determined  by  the  jury. 

2.  In  an  action  to  recover  the  value  of  certain  furnaces,  this  court 
holdn  that  in  view  of  the  isfoies  in  the  case,  the  verdict  for  the  plaintiifB  for 
one  cent  was  not  sufficiently  inconsistent  to  be  reversed. 

[Opinion  filed  September  11,  1889.] 

Appeal  from  tlio  Superior  Court  of  Cook  County;  the 
Hon.  EujoiT  Anthony,  Judge,  presiding. 

Messrs.  Charles  £.  Pops  and  A.  &  C.  B.  MoCoy,  for 
appellants. 

Mr.  Frederic  ITllmann,  for  appellee. 

Per  Curiam,  This  action  was  brought  to  recover  for 
certain  furnaces  furnished  by  appellants  for  the  purpose  of  heat- 
ing the  school  building  in  appellee's  district  The  declaration 
counted  upon  a  contract  in  writing  with  particular  specifica- 
tions as  to  the  condition  of  the  building  and  the  undertak- 
ings of  appellant.  Appellees  filed  a  plea  of  set-off,  setting  up 
a  different  contract  not  alleged  to  be  in  writing  and  averred  a 
failure  to  perform  on  the  part  of  appellants,  and  that  appel- 
lees were  compelled  to  purchase  other  furnaces  at  great 
expense.  At  the  trial  appellants  introduced  a  writing  signed 
by  appellants,  but  not  signed  by  appellees,  and  which  appel- 
lants contended  was  the  contract  under  which  tlie  heating  fur- 
naces were  furnished. 

Appellees  insisted  that  the  contract  was  a  verbal  one,  and 
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^ave  evidence  of  certain  conversations  at  board  meeting,  at 
which  a  representative  of  appellants  was  present  and  made 
certain  statements  and  offers  which  it  was  claimed  the  board 
accepted.  Appellants  insist  that  it  was  error  to  admit  the 
evidence  of  what  occurred  at  such  meetings  and  urged  such 
error  as  one  of  the  grounds  for  reversing  this  case. 

As  appellees  denied  that  the  writing  not  signed  by  them  was 
the  contract  and  insisted  on  a  contract  different  in  its  terms,  it 
was  entirely  proper  for  the  court  to  admit  all  evidence  tend- 
in,^  to  show  what  the  true  contract  between  the  parties  was, 
and  leave  the  question  to  be  determined  bj  the  jury  from  all 
the  evidence. 

It  certainly  was  not  for  the  court  to  determine,  as  a  matter 
of  law,  which  was  the  true  contract.  Complaint  is  made  that 
the  court  in  the  instructions  given  ignored  certain  portions  of 
the  evidence.  The  instructions  given  for  the  defendants  were 
based  upon  defendants'  theory  as  to  what  wore  the  terms  and 
conditions  of  the  contract,  and  on  that  theorv^  stated  the  law 
correctly.  Appellants'  theory  was  given  in  plaintiffs'  instruc- 
tions, and  if  the  jury  had  believed  plaintiffs'  contention  they 
would  probably  have  given  them  a  substantial  verdict.  The 
verdict  of  the  jury  was  for  the  plaintiffs  with  one  cent  dam- 
ages, and  it  is  insisted  that  this  verdict  is  inconsistent  and 
should  not  be  allowed  to  stand.  We  do  not  think  there  is  any 
such  inconsistency  in  view  of  the  issues  in  this  case,  as  invali- 
dates the  verdict  on  that  ground  alone. 

The  verdict  may  not  be  strictly  logical,  but  the  result  approx- 
imates justice  as  nearly,  probably,  as  it  can  be  done  by  any 
tribunal. 

We  think  there  is  no  error  which  calls  for  the  reversal  of 
the^case  and  the  judgment  will  therefore  be  afBrmed. 

Judgment  affi'nned. 
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Vol.  3a.]  RoAeboom  v.  Wbittaker. 


William  L.  Roseboom  et  al, 

V. 

Charles  Whittaker  et  al. 

In solr en ey— Judgment  hy  Confession — Debts  due  Directors — Attach' 
ments  in  Behalf  of  other  Creditors — Priority. 

1.  The  directors  of  an  insolvent  oorponition  may  not  apply  the  asspfs 
thereof  to  the  payment  of  debts  due  themsel  es  to  the  exclusion  of  other 
creditors. 

2.  A  judgment  by  confession  can  not  be  looked  upon  as  a  constructive 
afwignment,  until  some  creditor  has  sought  to  have  it  fo  d'  clared. 

8.  Liens  accruing  before  such  step  has  been  taken  are  not  displaced 
by  it. 

[Opinion  filed  September  11,  1889.] 

Appkal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Oliver  BL  Hobton,  Judge,  presiding. 

Messrs.  Smith  &  Fenck,  for  ap|)el]ant8. 

Messrs.  Hamlink  &  Scott,  Banos  &  Bangs,  Frank  A. 
MooRE,  Frank  H.  Clark,  and  George  M.  Haynes,  for  ap- 
pellees. 

Gary,  J.  Tlie  appellants  were  three  of  four  directors  of 
the  Charles  Whittaker  Manufacturing  Company,  which  was 
insolvent  They  took  up  indebtedness  of  the  company,  for 
which  they  were  sureties,  and  by  resolution  as  directors 
elected  one  of  themselves  as  treasurer,  to  issue  to  themselves 
the  judgment  note  of  the  company  for  the  amount  of  such 
indebtedness,  and  some  others,  unpaid,  for  which  they  were 
also  sureties. 

Tlie  treasurer  obeyed,  judgment  was  entered  and  execution 
put  into  the  hands  of  the  sheriff,  who  levied  on  all  the  prop- 
erty of  the  company  liable  to  execution.  Before  the  bill  in 
this  case  was  iilcil,  and  while  the  property  was  in  the  posses- 
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sion  of  the  slieriflF,  Cliilds  &  Co.  and  Everett  &  Post,  who 
are  appellees,  sued  out  attachments  against  the  company,  put 
their  writs  into  the  hands  of  the  sherilf,  and  levied  them 
upon  the  same  property.  Then  the  property  got  into  the 
hands  of  a  receiver  apix)intod  by  the  Circuit  Court  in  chan- 
cery in  the  suit  in  which  the  decree  appealed  from  was  made, 
wherein  Whittaker,  appellee,  was  complainant 

Wliy  he  fell  out  of  the  case  is  now  of  no  consequence. 
After  the  property  went  into  the  hands  of  the  receiver,  judg- 
ments were  entered  in  the  attachment  suits  and  several 
special  executions  issued  thereon  and  put  into  the  hands  of 
tlie  sheriff.  The  decree  directs  the  payment  in  full  of  the 
judgments  in  the  attachment  tuits,  and  the  payment  of  all 
other  debts  of  the  company  ^o  rata,  so  far  as  the  assets  will 
go.  The  appellants  complain  that  their  judgment,  execution 
and  levy  were  held  to  give  them  no  priority,  and  that  the 
judgments  in  the  attachments  were  given  a  preference  over 
the  general  indebtedness  of  the  company,  including  their  own, 
after  they  were  denied  priority. 

As  to  their  own  claims  of  priority,  it  is  sufficient  to  refer 
to  Beach  v.  Miller,  130  HI.  162,  followed  in  this  court  in 
Adams  v.  Cross  W.  P.  Co.,  27  111.  App.  313,  as  authority 
that  the  directors  of  an  insolvent  corporation  may  not  apply 
the  assets  of  the  corporation  in  payment  of  debts  to  them- 
selves, and  exclude  other  creditors. 

Their  other  camplaint  is  based  upon  the  decision  of  the 
Supreme  Court  of  the  United  States  in  White  v.  Cotzhauscn, 
129  U.  S.  329,  and  its  supposed  adoption  by  this  court  in 
neuer  v.  Schaffner,  30  111.  App.  337. 

The  case  was  cited  by  this  court  in  connection  with  decis- 
ions of  the  Supreme  Court  of  this  State,  in  support  of  the 
principle  first  announced  in  this  State  as  to  unlawful  prefer- 
ences by  an  insolvent,  in  Preston  v.  Spaulding,  120  111.  208. 
If  a  judgment  by  confession  by  an  insolvent — a  judgment 
which  takes  all  the  assets — is  to  be  held  a  constructive  assign- 
ment, because  it  is  in  violation  of  the  voluntary  assignment 
act,  it  is  such  assignment  only,  at  most,  when  some  creditor 
has  sought   the   aid  of  a  court  of  chancery  to  have  it  so 
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declared.  LienB  accruing  before  any  such  step  taken,  are  not 
displaced  by  it,  and  therefore  those  attachment  liens  were 
entitled  to  preference  in  the  distribution  of  the  assets.  There 
is  no  error  in  the  decree^  and  it  is  affirmed. 

Decree  affirmed. 


Richard  S.   Peale 

V. 

Henry  H.  Hill. 


Master  and  Servant — Book  Agent — Sales  upon  Commission — Endenee. 

In  an  action  to  recover  a  balance  claimod  to  be  due  under  a  contract  to 
canvass  a  given  county  for  the  sale  of  a  Bubncription  book,  \hv^  court 
declines,  in  view  of  the  evideucei  to  interfere  with  the  judgment  in  behalf 
of  the  plaintiff. 

[0[)inion  filed  September  11,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  N.  A.  Partridge,  for  appellant 

Mr.  L.  S.  IIoDOES,  for  appellee. 

Garnktt,  p.  J.  Hill  made  a  contract  in  writing  with 
Peale,  dated  January  23,  1886,  agreeing  to  go  to  La  Salle 
County,  111.,  complete  the  canvass  of  that  county  for  *•  Grant's 
Memoirs,"  and  to  order  850  sets  of  the  work  for  the  county 
on  or  before  April  1,  1886,  the  copies  of  the  first  volome 
which  were  already  delivered  in  the  county  to  be  counted  in 
making  np  the  850  copies.  For  his  services  Hill  was  to 
receive  forty  per  cent,  but  if  he  failed  to  order  850  copies,  he 
was  only  to  have  thirty-three  and  one-third  per  cent.  Peale 
paid  to  Hill  the  thirty-three  and  one-third  per  cent  bat 
refused  to  pay  any  more,  and  this  suit  was  brought  by  Hill  to 
recover  an  amount  equal  to  the  six  and  two-thirds  per  cent- 
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The  case  was  tried  before  the  court  without  a  jury ;   there  was  a 
find  ing  and  judgment  for  plaintifiF,  and  defendant  appeals.  On 
the  trial,  evidence  was  given  tending  to  prove  performance  of 
the   contract  by  Hill,  and  there  was  no  contradiction  of  the 
statement  that  he  ordered  and  placed  over  900  sets  of  the  work 
in  La  Salle  county.     As  a  defense  Peale  offered  in  evidence 
another  contract  in  writing,  dated  June  22,  1885,  executed  by 
R.    S.  Peale  &  Co.,  and  Peale  testified  that  the   duplicate 
thereof,  signed  by  Hill,  was  accidently  destroyed  by  fire.    The 
contract  offered  by  Peale  required  Hill  to  canvass  the  county 
in  a  particular  manner,  to  make  weekly  written  reports  and 
to  do  many  other  things  which  were  not  required  by  the  con- 
ti'act  sued  on.     Peale  also  offered  to  prove  that  the  contract 
of  June  22,  1885,  had   not  been  carried  out  by  Hill.     For 
Peale  it  is  now  contended  that  tlie  contract  dated  January 
23,   1886,  was  but  supplementary  to  that  of  June  22,  1885^ 
but  of  that  no  evidence  was  given.     The  latter  was  signed  by 
R.  S.  Peale  &  Co.  and  there  is  no  presumption  that  Richard 
S.   Peale  on  June  22,  1885,  constituted  the  firm   of  R.  S. 
Peale  &  Co.     There  is  nothing  to  fill  this  missing  link  in 
the  chain  of  the  defense.     There  is  no  error  and  the  judg- 
ment is  affirmed. 

Judgment  affirmed. 


Adelbert  W.  Olds 

V. 

Chicago  Open  Board  of  Trade. 

Trottr — Board  of  Trade  Memhership-^Certificate  of, 

1.  The  iiiea.«ure  of  damages  in  an  action  of  trover  for  the  conversion  of 
a  paper  of  no  intrinsic  value  in  itselF,  but  evidence  of  title  to  a  valuable 
right,  interest  or  property,  is  the  value  of  the  right  of  which  it  is  evidence 
of  title  with  interest  from  the  date  of  the  conversion  to  time  of  trial. 

2.  The  cancellation  of  a  certificate  of  membership  amounts  to  a  con- 
version  thereof. 

[Opinion  filed  September  11,  1889.] 
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Vol.  33.J  Olds  v.  Open  Board  of  Trade. 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
Abba  N.  Watbbman,  Judge,  presiding. 

Mr.  0.  H.  WiLLETT,  for  appellant 

The  court  erred  in  refusing  to  hold  that  the  facts  consti- 
tuted a  conversion  of  the  plaintiff's  certificate  of  membership. 
The  other  propositions  of  law  refused  depend  for  their 
refusal  upon  this  mistake  of  the  trial  judge. 

Judge  Waterman  found  that  the  acts  of  the  directors  of 
the  open  board  were  void.  Because  they  were  void  he  held 
there  could  be  no  conversion. 

In  People  v.  N.  Y.  Cotton  Exchange,  8  Hun  (15  Sup.  C), 
216,  it  was  held  to  be  illegal  for  a  corporation  that  had  issued 
a  certificate  of  membership  to  inquire  into  the  qm  lion  of  its 
equitable  owner. 

The  court  found  that  case  to  be  on  all  fours  with  the  one  at 
bar;  and  that  the  open  board  had  no  jurisdiction  to  try  tlic 
.  charges  against  Olds. 

In  Thompson  v.  Adams,  93  Pa.  St.  56,  it  was  held  that  an 
equitable  owner  of  a  seat  in  the  Philadelphia  Board  of 
Brokers  could  not  share  in  the  proceeds  of  a  sale  of  the  seat 
upon  the  death  of  the  legal  owner  as  against  members  of  the 
board  who  are  creditors  of  the  legal  owner. 

Clearly,  if  the  court  found  the  action  of  the  open  board  in 
expelling  Olds  and  canceling  his  certificate  and  issuing  it  to 
Marks  to  be  illegal,  such  acts  constituted  a  conversion  of  his 
certificate  of  membership. 

A  certificate  of  membership  in  the  open  board  is  property. 
Jones  V.  Fisher,  16  III  68;  Weaver  v.  Fisher,  110  III.  146; 
Hyde  v.  Woods,  94 U.  S.  525;  Powell  v.  Waldron,  89  K  T.  328. 

The  court  erred  in  excluding  evidence  of  the  market  value 
of  the  certificate  of  membership  at  the  time  of  its  conversion. 
Sturges  V.  Eeith,  57  III.  451;  Cook  on  Stock,  Sec.  581,  case 
cited;  Dos  Passes  on  Stock  Exchange,  801;  Sedgwick  on 
Dam.  (7th  Ed.)  585,  cases  cited;   Field  on  Dam.,  Sec.  792. 

The  evidence  showed  that  such  certificate  had  a  market 
value  in  January,  1884,  at  the  time  of  its  conversion.  The 
market  value  was  the  lowest  measure  of  damages. 


First  District — March   Term,  1889.      447 

Olds  V.  Open  Board  of  Trade. 

The  measure  of  damages  in  illustrative  cases:  Loss  of  note; 
its  face  and  interest.  Am.  Ex.  Co.  v.  Parsons,  44  111.  312. 
Lost  bond :  such  sum  as  the  plaintiflF  is  entitled  to  recover 
from  the  oblio;ee  in  the  bond.  Eomig  v.  Romig,  2  Ravvle, 
241.  A  life  insurance  policy,  tortiously  obtained,  in  the  ab- 
sence of  other  evidence;  its  face  value.  Hayes  v.  Mass. 
Mutual  Life  Ins.  Co.,  135  111.  626-637.  In  trover  for  tit^e 
deeds  :  the  full  value  of  the  estate.  Loosemore  v,  Radford, 
9  M.  &  W.  659;  C jombe  v.  Sanson,  1  Dowl.  &  Ej.  2U1 ; 
Mowrj  V.  Wood,  12  Wis.  413;  Cowles  v.  Hanley,  12  John. 
483.  Stereotype  plates  for  printing  labels:  the  face  value  to 
the  owner.     Stickney  v.  Allen,  10  Gray  (Mass.),  352. 

The  injured  party  is  entitled  to  damages  which  will  place 
liim  in  as  good  condition  as  though  the  wrong  had  not  been 
committed.     1  Sutherland  on  Dam.,  127, 128. 

In  trover,  or  analogous  actions,  the  title  to  the  property  is 
vested  in  the  defendant  after  judgment  and  satisfaction; 
others  hold  judgment  alone  vests  title.  Wood's  Mayne  on 
Damages,  p.  510,  n.  3. 

"Want  of  title  must  always  be  specially  pleaded  and  no  evi- 
dence can  be  given  under  the  general  issue  even  in  mitigation 
of  damages  to  show  that  the  property  really  belonged  to 
another  person."  Wood's  Mayne  on  Damages,  562;  Finch  v. 
Blout,  7  C.  &  P.  478;  Jones  v.  Davis,  6  Ex.  663. 

Bringing  a  suit  for  damages  is  a  waiver  of  plaintiff's  right 
to  mandamus  to  be  restored  to  the  open  board.  State  v. 
Li  pa,  28  O.  St.  665. 

The  finding  of  one  dollar  damages  was  contrary  to  the 
evidence. 

The  evidence  tliat  $500  initiation  fee  must  be  paid  to 
become  a  member,  was  introduced  without  objection. 

Under  such  evidence  alone,  the  court  should  have  found 


Messrs.  Bisbee,  Ahbens  &  Deoeeb,  and  D.  M.  Eibton, 
for  appellee. 

Gaby,  J.     The  case  shows  that  the  appellant  was  a  member 
of  the  appellees'  board.     The  certificate  of  his  membership 
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was  in  the  possession  of  one  Sackett  At  the  instance  of 
Sackett,  appellee  canceled  the  certificate.  After  it  was  can- 
celed appellant  was,  by  the  appellee,  excluded  from  the 
board.  Whether  as  between  Sackett  and  the  appellant,  the 
equitable  ownership  of  the  certificate  was  in  the  one  or  the 
other,  is  not  made  clear  by  this  record,  and  what  may  be  the 
effect  of  an  inquiry  into  that  ownership,  is  not  touched  by 
this  opinion. 

It  stood  in  the  name  of  appellant,  and  was  treated  by  the 
Circuit  Court  as  his,  in  awarding  him  nominal  damages. 

The  declaration  is  very  voluminous,  but  in  effect  sets  out 
the  circumstances  which  are  a  basis  for  a  count  in  trover  for 
the  certificate.  Then,  treating  the  action  as  trover,  the  ques- 
tion is  as  to  the  measure  of  damages.  The  paper  upon  which 
the  certificate  was,  could  have  had  only  an  infinitesimal  value, 
but  it  was  the  title,  or  evidence  of  the  title,  of  the  appellant 
to  do  business  on  the  board,  and  the  want  of  it  was,  by  the 
appellee,  treated  as  the  destruction  of  his  right  to  do  business. 
Both  by  the  offer  of  testimony  and  by  a  pro}K>sition  of  law 
presented  to  the  court,  the  appellant  sought  to  have  the  value 
of  a  certificate  of  membership  of  the  board,  with  interest, 
adopted  by  the  court  as  the  measure  of  damages,  which  being 
refused  by  the  court  the  appellant  excepted.  It  is  apparent 
that  by  a  certificate  of  membership  the  appellant  meant,  and 
the  court  understood,  the  membership  itself — the  right  to 
transact  business  on  the  board. 

In  analogous  cases  this  has  been  generally  adopted  as  the 
rule,  and  the  value  of  the  right,  interest  and  property  of 
which  the  paper  was  the  title,  or  the  evidence  of  the  title, 
has  upon  conversion  of  the  paper  been  taken  as  the  measure 
of  the  damages.  Am.  Ex.  Co.  v.  Parsons,  44:  III.  312;  Hayes 
V.  Mass.  L.  I.  Co.,  125  HI.  626. 

The  cases  are  numerous  and  collated  to  a  late  date,  in  3 
Sutherland  on  Dam.,  520  et  seg.,  and  2  Sedgwick  on  Dam.,  side 
paging  488  et  seq. 

Whatever  variation  from  this  rule  may  be  found  in  the 
reports,  it  has  not  probably  been  departed  from  in  any  case 
where  the  instrument  converted  was  the  evidence  of  the  title 
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to  Bometliing  withhold  bj  the  defendant  from  the  plaintiff,  as 
in  thiB  case. 

See  the  distinction  made  in  Daggett  v.  Davis,  53  Mich.  35. 

The  intangible  membership  was  not  the  subject  of  a  con- 
version; neither  is  an  interest  in  realty ;  but  the  damages  for 
the  conversion  of  a  paper  of  no  intrinsic  value,  which  is  the 
evidence  of  such  an  interest,  are,  as  against  one  from  whom 
the  interest  is  derived,  who  converts  the  paper  and  denies  the 
interest,  the  value  of  the  interest  itself. 

The  court  holds  that  the  cancellation  of  the  certificate  was 
a  conversion  of  the  paper  on  which  it  was,  and  that  for  that 
conversion  the  measure  of  the  damages  prima  facie^  is  the 
value  of  the  right  of  which  that  certificate  was  the  evidence 
of  title,  with  interest  from  the  time  of  conversion  to  the  time 
of  trial. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Meversed  and  remanded. 


A.  C.  HusToiT 

V. 

John  H.  Boltz  et  al. 


SaUs-^Balanee  on  Aeeount— Recovery  of—SolieUor  of  Orders — Evidence, 

lo  an  action  to  recover  the  price  of  a  lot  of  cigars,  this  court,  in  view  of 
the  evidence,  declines  to  interfere  with  a  judgment  for  the  plaintiffs. 

[Opinion  filed  September  11,  1889.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
RiGHABD  Fbbndebgast,  Judgc,  presiding. 

Mr.  C.  M.  Habdt,  for  appellant 

Messrs.  Mabston,  Augub  &  Tuttle,  for  appellees. 
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Cbica^  City  Ry.  Co.  v.  Wilcox. 


Per  Curiam.  An  opinion  was  rendered  in  this  case  which 
is  found  under  the  titie  of  Boltz  et  al.  v.  Huston,  23  111. 
App.  579.  The  judgment  of  the  County  Court  was  then 
reversed  and  tlie  case  remanded.  On  a  new  trial  in  that  court 
there  was  a  finding  and  judgment  for  appellees  in  conformity 
with  the  opinion  of  this  court  Appellant,  believing  new  and 
material  facts  were  proven  in  the  last  trial,  brings  the  case  to 
this  court  again  for  review.  Careful  examination  of  the 
record  fails  to  reveal  any  material  change  in  the  evidence. 
Any  further  review  of  the  law  or  facts  would  be  mere  repeti- 
tion of  what  is  already  set  forth  in  23  111.  App.  579.  The 
judgment  is  affirmed. 

Judgment  affirmed. 
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The  Chicago  City  Railway  Company 

V. 

Frank  Wilcox  by  his  Next  Friend,  etc. 

Street  R  tilwaytt — Negligence  of  Employes  of-^Personal  Injury  — 
Rules  and  Regulations — Breach  of— Child  Six  Years  Old^Damages — 
Loss  qf  Leg — Evidence — Instructions* 

1 .  Personal  negligence  is  not  to  be  imputed  to  a  child  nix  years  old. 

2.  A  child  can  not  be  cut  off  from  compensation  for  personal  injuries 
suffered  through  the  negligence  of  another,  for  the  reason  that  its  mother 
failed  to  perform  her  full  duty  in  protecting  him  from  harm. 

3.  The  rule  may  be  otherwise  where  the  suit  is  for  the  benefit  of  the 
next  of  kin. 

4.  The  giving  of  an  erroneous  instruction  which  did  no  harm  can  not 
be  complained  of. 

5.  This  court  declines  to  interfere  with  a  verdict  in  the  sum  of  $15,000 
in  behalf  of  a  child  and  against  a  street  railway  company  for  the  loss  of  a 
leg  and  other  injuries  suffered  through  its  negligence. 


[Opinion  filed  September  11, 1889.] 


Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
BiCHABD  S.  TuTHiLL,  Judgo,  presiding. 
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Mr.  C.  M.  Habdt,  for  appellant. 

Mcsers.  C.  £.  Pope  and  E.  F.  Mabtebson,  for  appellee. 

Gaby,  J.  The  case  made  by  the  appellee  on  the  trial  was 
that  in  June,  1887,  the  appellants  had  a  double  track  street 
railway  operated  by  an  underground  cable,  on  Wabash  avenue, 
in  Chicago.  At  the  south  side  of  Harmon  Court,  an  intersect- 
ing street,  the  rear  end  of  a  south  bound  train  on  the  west 
track  had  stopped.  A  north  bound  train  on  the  east  track 
entered  upon  the  intersection  of  the  streets  just  as  tlie  south 
bound  train  was  starting  southward.  The  appellee,  then  a  chi  Id 
six  years  old,  was  on  the  west  side  of  Wabash  avenue,  started 
to  cross  it  on  the  south  side  of  the  intersection,  and  as  he  went 
by  the  rear  end  of  tho  south  bound  train  he  was  caught  by 
the  north  bound  one,  run  over,  and  so  injured  that  he  has  lost 
one  of  his  legs,  and  so  little  of  a  stump  of  it  is  left,  that  an 
artificial  leg  can  not  be  made  available.  Tlie  opinion  of  this 
court  on  that  manner  of  operating  the  train  has  already  been 
expressed  in  Chicago  City  Railway  Company  v.  Robinson,  27 
111.  App.  26,  but  it  being  on  a  question  of  fact,  a  more  valuable 
opinion  is  that  of  the  company  expressed  in  one  of  their  rules 
as  follows:  "Drivers  must  bring  their  trains  to  a  full  stop 
when  nearing  a  train  on  the  other  track  which  has  stopped  or 
is  nearly  stopped  to  let  ojS  or  receive  passengers,  and  will  not 
proceed  until  the  same  can  be  done  with  perfect  safety.  After 
train  is  stopped,  brakes  will  not  be  released  until  signal  is 
given  to  start." 

The  stepmother  of  the  boy  was  on  the  east  side  of  Wabash 
avenue  and  she  and  tho  boy  saw  each  dther.  She  warned  him 
by  motions  from  crossing  while  the  south  bound  train  was 
crossing  Harmon  Court;  she  saw  the  north  bound  train 
approaching,  but  did  nothing  to  prevent  the  boy  from  cross- 
ing the  street  in  front  of  it. 

The  record  is  very  meager  as  to  the  condition  in  life  of  the 
father  and  stepmother  of  appellee.  All  of  the  instructions 
asked  by  the  appellants  were  given,  and  of  those  given  on 
behalf  of  the  appellee  the  only  one  criticised  is  as  follows: 
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"  3.  The  court  instrncts  the  jury  for  the  plaintiflF,  that  if 
they,  from  the  evidence,  believe  that  the  parents  are  working 
people  and  that  the  fatlicr  was  not  present  at  the  time  of  the 
accident,  and  that  the  mother  was  attending  to  her  nsnal  oecn- 
pation  in  attending  their  little  store  on  Harmon  Coart,  in 
such  event  the  law  does  not  require  that  persons  in  their 
situation  in  life  shall  keep  constant  watch  over  their  chil- 
dren, nor  can  the  want  of  such  care  be  imputed  to  the  child 
on  account  of  its  age,  he  being  seven  years  of  age  or  about 
that,  at  that  time.  The  fact  that  a  mother  on  discovering 
that  her  infant  child  is  in  imminent  danger,  failed  to  take  the 
most  prompt  measure  to  rescue  it  from  the  impending  dan- 
ger will  not  be  imputed  as  negligence,  where  it  appears  she 
was  so  excited  as  to  be  incapable  of  calm  and  deliberate  judg- 
ment." 

This  instruction  makes  a  mistake  of  a  year  as  to  the  age  of 
the  appellee.  There  is  no  dispute  in  the  record  as  to  the  fact 
that  he  was  but  six,  and,  tlierefore,  personal  negligence  is  not 
to  be  imputed  to  him.  C.  &  A.  R.  R.  Co.  v.  Becker,  84  111. 
483;  2  Thomp.  Neg.,  IISI. 

But  if  the  condition  in  life  of  the  parents,  and  their  con- 
duct toward  the  appellee,  as  aflfectod  by  that  condition,  be  a 
matter  to  be  considered  by  the  jury,  the  instruction  assumes 
too  much. 

To  the  generation  of  lawyers  who,  in  their  earlier  reading, 
found  the  case  of  Bush  v.  Steinman  accepted  as  law,  the  doc- 
trine was  also  taught  that  one  injured  by  the  concurrent 
negligence  of  two  carriers,  by  one  of  whom  he  was  being 
conveyed,  had  no  remedy  against  the  other.  That  docti'ine 
is  now  rejected  by  the  highest  court  of  this  State,  and  by  the 
highest  court  of  the  Kation.  W.,  St.  L.  &  P.  R.  R.  Co.  v. 
Shacklet,  105  111.  364;  Little  v.  Hackett,  1 16  U.  S.  366. 

And  that  a  child  suing  for  wrong  done  him  shall  be  cutoff 
from  remedy  because  others  neglected  their  duty  to  him,  is 
a  doctrine  going  into  "  inrtocuoii^  desuetude^  It  is  assumed 
but  avoided  in  C.  &  A.  R.  R.  Co.  v.  Gregory,  58  III.  226.  When 
the  suit  is  for  the  benefit  of  next  of  kin,  negligence  of  parent 
may  be  a  bar.  T.,  W.  &  W.  R.  R.  Co.  v.  Grable,  88  111.  441. 
It  has  never  in  this  State  been  decided  to  be  a  bar  when  a  child 


First  District — ^March  Term,  1889.       453 

Chicago  City  Ry.  Co.  v.  Wilcox. 


was  plaintiff.  The  recent  text  writers  repudiate  the  doctrine 
and  cite  numerous  cases  to  support  their  position.  Cooleyon 
Torts,  818,  2d  Ed.;  Bishop  Non-cont.  Law,  Sec.  681;  2  Thonip. 
Neg.,  1181  et  seq.  In  this  view  of  the  case  the  instruction 
quoted  becomes  wholly  immaterial,  and  giving  it  could  have 
done  no  harm  and  is  therefore  no  error. 

The  damages  are  large,  that  is,  a  large  sum  of  money — 
$15,000.  Are  they  more  than  compensation  ?  If  the  aj  pel- 
lee  is  entitled  to  anything  he  is  entitled  to  full  compensation. 
Is  that  limited  to  making  good  the  probable  pecuniary  loss 
to  him  from  liaving  but  one  leg  to  go  upon,  either  natural  or 
artificial,  or  shall  other  deprivations  which  can  not  be  recited 
without  the  use  of  language  which  excludes  arithmetic  be 
taken  into  account?  His  life  is  wrecked,  whether  for  busi- 
ness or  pleasure.  Hope  is  denied  him.  By  the  various  tables 
of  mortality  at  the  time  of  the  trial  his  expectation  of  life 
ranged  from  forty  to  fifty  years.  "  Where  suffering  in  body 
and  mind  is  the  result  of  injuries  caused  by  negligence  it  is 
proper  to  take  them  into  consideration  in  estimating  the 
amount  of  damages."  H.  &  St.  J.  R  R.  Co.  v.  Martin,  111 
111.  219;  Ind.  &  St.  L.  R  R  Co.  v.  Staples,  62  111.  313. 

"  Of  the  amount,  under  the  facts,  the  jury  were  the  sole 
judges,  and  where  no  other  evidence  of  prejudice  or  passion 
appears  in  the  finding,  courts  seldom  set  aside  a  verdict  for 
excessive  damages  in  an  action  like  this."  111.  Cent.  v.  Sim- 
mons, 38  111.  242. 

And  see,  also,  opinion  by  Bailey,  J.,  in  C.  &  E.  I.  R.  R.  Co. 
V.  Holland,  18  111.  App.  418. 

As  was  said  in  the  case  cited  from  38  111.  the  court "  will  not 
take  the  responsibility  of  determining  "  that  the  damages  are 
exorbitant.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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been  inserted  in  the  bill  of  exceptions,  but  it  is  the  signature 
of  the  judge  that  authenticates,  though  the  party  is  respon- 
sible for  the  sufficiency  and  certainty  of  the  bill.  Emerson 
V.  Clark,  2  Scam.  489;  Bogers  v.  Hall,  3  Scam.  5;  Liverpool  v. 
Sandei-s,  26  111.  App.  559;  C.  M.  &  St.  P.  Ky.  Co.  v.  Yando, 
26  111.  App.  601;  same  case,  127  111.  214. 

But  looking  at  everythiug  that  has  been  brought  here,  the 
judgment  is  right.  The  appellee  made  a  deposit  of  $200  on 
a  purchase  of  real  estate,  and  contracted  for  a  merchantable 
abstract  The  abstract  offered  seems  to  have  been  made  by 
taking  a  copy  in  writing  from  a  former  abstract  made  by 
another  office,  taking  a  letter  press  copy  from  that  copy  and 
from  the  letter  press  copy,  copying  again.  The  original 
abstract  was  net  presented. 

Treating  the  question  of  what  is  a  merchantable  abstract, 
as  the  part'es  themselves  do,  as  one  of  fact,  the  finding  of  the 
judge  of  the  Superior  Court  is  supported  by  a  preponder- 
ance of  the  evidence.  It  appears  that  the  examination  of 
abstracts,  and  passing  upon  titles,  is  generally  done  by  law- 
yers. Three  of  them  testified  that  the  abstract  was  not  mer- 
chantable;  none  to  the  contrary.  Three  real  estate  dealers 
thought  it  was  merchantable,  apparently  because  they 
thought  lawyers  would  accept  it. 

The  appellee  was  not  obliged  to  extend  the  time  for  fur- 
nishing an  abstract,  but  was  entitled  to  rescind  and  have  his 
deposit  back. 

Judgment  affirmed. 


Chicago  City  Railway  Company 

V. 

LuciEN  Pelletier. 

BfTMi  RaiJwayM — Personal  Injuries — Assault  hy  Conduetar^lAahility 
of  Company — Evidence — Instruct  ions, 

1.    The  conductor  of  a  street  car  may  eject  therefrom  a  person,  whether 
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he  has  paid  bis  fare  or  not.  wbo  will  not  behave  with  common  decency, 
usinff  sr.ch  force  only  as  may  be  necessary  for  the  purpose.  But  such 
ejectment  muKt  not  tnke  place  at  a  time  and  under  circumstances  which 
make  it  dangerous  to  life  and  limb. 

2.  In  an  action  brouorht  by  a  passenger  upon  a  street  cor  to  recover  for 
injuries  suffered  through  being  pushed  therefrom  I7  the  conductor  thereof, 
this  court  declines,  in  view  of  the  evidence,  to  interfere  with  the  verdict  for 
the  plaintiff. 

[Opinion  filed  September  11,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  Countj;  the  Hon. 
KiKX  IIawks,  Judge,  presiding. 

Mr.  C,  M.  Hardy,  for  the  appellant 
Mr.  F.  W.  Touktkllotte,  for  the  appellee. 

MoRAN,  J.  This  is  an  appeal  from  a  judgment  rendered  in 
favor  of  appellee  and  against  appellant,  for  an  injury  alleged 
to  have  been  received  by  appellee  by  his  being  pushed  from 
one  of  ap[)ell ant's  horse  cars  by  the  conductor  thereof  while 
the  said  car  was  in  motion. 

Appellee^s  evidence  tended  to  show  that  appellee  and  a 
com))anion  named  Olsen,  boarded  a  north  bound  car  on  Hal- 
sted  street  near  the  Stock  Yards;  that  Olscn  paid  the  conductor 
ten  cents,  the  fare  for  himself  and  appellee;  that  in  a  few 
moments  the  conductor  asked  appellee  for  his  fare  and  was 
told  that  Olsen  had  paid  for  appellee  as  well  as  himself;  that 
the  conductor  denied  this  and  insisted  that  Olsen  had  paid 
him  only  live  cents,  and  told  appellee  if  he  did  not  pay  his 
fare  he  would  put  him  off  the  car.  Appellee  declined  to  pay, 
and  insisted  that  the  fare  liad  been  paid  once,  and  the  con- 
ductor stopped  the  car  and  took  hold  of  appellee  and  put  him 
off.  That  after  the  car  started  appellee  ran  after  it  and  got 
on  again,  and  his  fare  was  again  demanded  by  the  conductor, 
and  on  his  refusal  to  pay  the  car  was  again  stopped  and  after 
a  considerable  struggle  with  the  coniluctor  he  was  again  put 
off,  but  again  ran  after  the  car  and  got  on  the  rear  platform. 
He  rode  for  some  little  distance,  the  conductor  in  the  mean- 
time disputing  with  Olsen  about  the  payuicnt  of  the  fare, 
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Olaen  insisting  that  appellee  had  a  right  to  ride  as  his  fare 
had  been  paid  once;  when,  without  saying  anything  further 
to  appellee  about  getting  off,  the  conductor  ran  at  him  and 
violently  pushed  him  off  the  platform  while  the  car  was  in 
motion,  in  such  a  manner  that  appellee'was  thrown  under  the 
feet  of  a  horse  that  was  standing  at  the  curb  stone  and  was 
trampled  upon  by  the  horse  and  severely  injured.  The 
account  of  the  matter  given  by  witnesses  called  for  appellant 
was  in  many  material  points  in  direct  conflict  with  appellee's 
evidence,  but  the  verdict  of  the  jury  must  be  taken  as  set- 
tling such  conflict  in  favor  of  appellee.  Appellant  urges  that 
the  court  erred  in  giving  the  jury,  at  the  request  of  the  plaint- 
iff, the  following  instruction: 

"  1.  The  jury  are  instructed  that  even  if  the  jury  believe 
from  the  evidence  that  the  plaintiff  did  not  pay  his  fare,  or 
some  one  pay  it  for  him  while  riding  on  defendant's  car,  and 
the  conductor  of  said  defendant's  car,  then  in  charge  of  the 
car,  did  not  undertake  to  remove  him  in  a  peaceful  manner, 
using  no  more  force  than  was  necessary,  but  pushed  or  threw 
him  off  the  car  while  the  car  was  in  motion,  and  without  any 
immediate  warning,  and  he  was  injured  thereby,  then  the 
defendants  are  liable  for  such  injury  and  damage." 

There  was  evidence  introduced  by  appellant  tending  to  show 
that  at  the  time  appellee  was  last  put  off,  he  was  using  vulgar 
and  indecent  language  in  a  voice  loud  enough  to  attract  the 
attention  of  the  passengers  upon  the  car,  among  whom  were 
several  ladies,  and  the  complaint  against  the  instruction  is, 
that  it  ignores  as  a  ground  on  which  the  conductor  would  have 
a  right  to  eject  him,  appellee's  conduct  in  that  regard.  But 
the  instruction  is  not  addressed  to  the  grounds  for  putting 
appellee  off,  but  to  the  manner  of  putting  him  off.  The  con- 
ductor could  no  more  push  him  off  the  car  while  it  was  in 
motion  for  using  indecent  language  than  for  refusing  to  pay 
fare. 

Undoubtedly,  if  he  was  using  profane,  vulgar  and  indecent 
language,  having  a  tendency  to  offend  and  annoy  passengers, 
the  conductor  would  have  the  right  to  stop  the  car  and  order 
him  off,  and  on  his  refusal  to  go,  mi^ht  eject  him,  using  such 
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force  as  might  be  necessary  for  that  purpose.  A  person  who 
will  not  behave  witli  ordinary  decency  upon  a  car,  and  will 
not^  leave  it  at  the  command  of  the  conJuctor,  may  be  treated 
as  a  trespasser  thereon,  whether  he  has  })aid  fare  or  not,  and 
as  such  ejected.  But  tlie  law  will  not  justify  the  ejection  of  a 
trespasser  by  the  conductor  or  otlier  agent  of  the  company^ 
at  a  time  and  under  circumstances  which  make  it  dangerous 
to  his  life  or  )imb. 

The  rules  and  the  rights  of  the  company  must  be  enforced 
by  its  servants  and  agents  with  prudence  and  caution,  and 
trespassers  removed  from  the  cars  without  the  exercise  of 
undue,  unreasonable  and  malicious  force,  in  a  lawful  and 
proper  manner  and  without  the  infliction  of  unnecessary 
injury.  C,  .M.  &  St  P  R.  R  Co.  v.  West,  24  111.  App.  44; 
State  of  Minn.  v.  Thomas  Kinney,  34  Minn.  311. 

The  instruction  stated  the  rule  of  law  correctly  and  is 
not  obnoxious  to  the  criticism  alleged  against  it.  Some  com- 
plaint is  made  of  the  modification  by  the  court  of  one  of  appel- 
lant's instructions.  The  change  made  by  the  court  was  very 
slight  and  in  no  manner  altered  the  law  of  the  instruction  as 
asked.     There  was  no  error  in  said  modification. 

Counsel  has  argued  the  facts  at  great  length,  but  there 
being  no  error  in  the  law  and  the  evidence  being  in  sharp  con- 
flict, the  verdict  of  the  jury,  as  we  have  before  said,  must  be 
taken  as  conclusive,  on  the  issues  submitted  to  them.  The 
judgment  of  the  Superior  Court  must  be  afflrmed. 

Jxidgiaent  affirmed. 


EOBERT  8.  InGALLS 
V. 

Joseph  U.  Allen. 


Master  and  Servant  —  Wages  —  Commiseion  —  Recovery  —  Change  in 
Occupation — Set-off— Evidence. 

Where  a  given  employment  continues  with  no  radical  alteration  in  the 
character  of  the  Bervices  rendered,  the  original  contract  fixes  the  rate  of 
wages  to  be  paid. 
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[Opinion  filed  September  11,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KoLLiN  S.  Williamson,  Jud^e,  presiding. 

Messrs.  Frank  J.  Crawford  and  C.  J.  Ward,  for  appel- 
lant. 

Allen's  claim  for  a  commission  of  $150,  included  in  his  bill 
of  particulars,  is  destitute  of  merit,  and  should  have  been 
excluded.  Kunde  and  Ingalls  both  flatly  contradict  Allen's 
testimony  on  the  subject,  and  cast  discredit  upon  his  state- 
ments. If  he  testified  falsely  on  that  subject  his  testimony 
in  respect  to  the  other  transactions  uncorroborated  is  unreli- 
able and  unworthy  of  belief.  ^^Fa,h\i8  in  u?Wj  faUus  in 
omnibusP 

It  is  settled  law  that  before  a  person  is  entitled  to  broker- 
age or  commission  he  must  have  been  employed  to  negotiate 
the  sale  or  purchase  of  an  estate,  and  the  sale  or  purchase 
must  have  been  effected  through  the  agency  or  instrumental- 
ity of  the  broker  on  terms  agreed  upon  by  the  parties. 
McGavock  v.  Woodlief,  20  How.  (U.  S.)  221 ;  Barnard  v. 
Monot,  42*  N.  Y.  204;  Kees  v.  Spniance,  45  111.  308;  Carter 
V.  Webster,  79  III.  485;  Pratt  v.  Hotchkiss,  10  111.  App.  606; 
Sievers  v.  Griffin  et  al.,  14  III.  App.  63. 

» 
Messrs.  D.  J.  &  H.  D.  Crocker,  for  appellee. 

MoRAN,  J.  This  action  was  brought  by  appellee  to  recover 
from  appellant  wages  at  the  rate  of  $40  per  month,  from 
January  1,  1885,  to  November  1,  1887,  during  which  time 
appellee  claimed  to  have  been  in  the  service  of  appellant,  and 
also  to  recover  $150  which  appellee  claimed  appellant  prom- 
ised him  if  a  certain  farm  of  appellant's  should  be  sold  by 
appellee's  aid,  and  for  some  items  of  money  advanced.  Appel- 
lee went  to  Kansas  to  oversee  and  manage  a  ranch  for  appel- 
lant under  an  agreement,  as  appellee  testifies,  that  he  was  to 
be  paid  $40  per  month  and  his  board  and  the  expense  of 
traveling.     Appellant  admits  that  appellee  went  to  Kansas  to 
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manage  his  ranch,  bat  denies  that  there  was  any  contract  as 
to  what  his  wages  should  be,  and  contends  that  he  was  not 
qualified  for,  or  capable  of  managing  the  ranch  or  perform- 
ing what  he  undertook  to  perform.  In  the  spring  of  1889 
ap))e]]eo  returned  from  Kansas,  and  as  he  claims,  by  direction 
of  appellant  went  to  work  for  him  at  Oak  Park  in  and  about 
a  hotel  and  livery  stable  which  appellant  was  operating  at 
that  place.  Appellant  insists  that  appellee  was  not  in  his 
employ  at  Oak  Park,  but  that  lie  was  appellant's  partner  in 
running  the  livery  stable,  and  boarded  at  appeilant^s  hotel,  and 
appellant  claims  to  recover  for  said  boai*d  in  this  suit  by  way 
of  set-ojQF. 

On  all  the  material  points  of  dispute  between  appellant  and 
appellee,  the  evidence  is  in  irreconcilable  conflict,  and  it  was 
therefore  the  province  of  the  jury  to  determine  by  their  ver- 
dict which  party  was  entitled  to  be  believed,  and  it  is  not 
competent  for  this  court  to  disturb  the  conclusion  reached, 
unless  some  error  of  law  has  intervened. 

Appellee  testifies  that  nothing  was  said  about  the  rate  of 
wages  when  the  employment  was  changed  from  the  Kansas 
ranch  to  the  Oak  Park  hotel  and  livery  stable,  and  the  court 
gave  to  the  jury,  upon  that  state  of  facts,  the  following  instruc- 
tion: 

"  If  the  jury  believe  from  the  evidence  that  the  defendant 
employed  the  plaintiff  at  an  agreed  sum  per  month  and 
expenses,  to  proceed  to  Kansas  and  take  diarge  of  a  farm,  the 
property  of  defendant,  for  an  indefinite  period,  and  that  s.ub- 
sequently  defendant  requested  plaintiff  to  return  to  Cliicago 
and  proceed  to  Oak  Park  to  do  certain  other  work  for  defend- 
ant, and  the  plaintiff  did  both  with  no  other  different  arrange- 
ment as  to  salary  and  expenses,  then  plaintiff  is  entitled  to 
recover  for  the  full  time  he  so  remained  in  defendant's 
employ  at  the  rate  agreed  upon  in  tlie  first  instance." 

Appellant  complains  of  the  instruction  and  insists  that  the 
return  from  Kansas  was  the  end  of  that  employment,  and  that 
if  appellee  went  to  work  for  appellant  at  Oak  Park  without 
any  agreement  fixing  the  wages,  he  was  entitled  to  recover 
only  what  his  services  might  be  shown  to  be  reasonably  worth. 
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We  can  not  agree  with  connsol's  contention.  There  is  no 
evidence  in  the  case  to  show  the  work  of  supervising  a  hotel 
and  livery  stable  is  so  greatly  different  in  character  from  that 
of  managing  a  ranch  as  to  form  a  basis  for  the  legal  implica- 
tion that  the  rate  of  wages  aUered  on  a  change  from  one 
employment  to  the  other  without  anything  being  said  by  the 
parties  to  the  contract  Where  the  employment  continues, 
with  no  radical  alteration  in  the  character  of  the  service  ren- 
dered, the  original  contract  may  justly  be  regarded  as  fixing 
the  rate  of  wages  to  be  paid.  Grover  &  Baker  S.  M.  Co.  v. 
Bnlkley,  48  LI.  189. 

We  think,  therefore,  that  the  instruction  as  given  by  the 
court,  stated  the  principle  correctly.  There  is  some  complaint 
of  the  modification  by  the  court  of  some  of  defendant's 
instructions  and  of  the  refusal  to  give  others.  We  have  con- 
sidered the  suggestions  of  counsel  with  reference  thereto,  and 
can  not  agree  that  the  court  committed  any  error  in  that 
regard. 

There  is  no  ground  for  the  interference  by  this  court  with 
the  verdict  of  the  jury  on  the  judgment  of  the  Circuit  Court 
rendered  thereon,  and  said  judgment  will  therefore  be 
affirmed 

Judgment  affirmed. 


Emma   A.  Leahy 

V. 

John  V.  Hair. 
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Agency — Sale  of  Real  JC state — Commissions — Eeeovefif — Title — Evi- 
dence of  Attorney  as  to — Verdict, 

1.  Whether  a  title  to  real  estate  is  good  or  not,  is  a  question  of  law, 
and  an  attorney  who  is  a  witness  is  not  to  state  what  his  opinion  is  on  such 
question,  but  must  give  the  facts  as  to  the  title  if  he  knows  them,  only,  and 
it  is  for  the  court  to  state  to  the  jury  whether  the  title  is  good  if  the  facts 
are  fonnd  as  claimed. 
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2.  To  recover  coromimionn  on  the  sale  of  a  piece  of  real  estate,  the  bur- 
den of  proof  in  upon  the  a^ent  to  show  that  the  purchaser  furnished  by  him 
was  ready,  willing  and  able  to  complete  the  purchase  on  the  terms  proposed. 

[Opinion  filed  September  11,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  Coanty;  the  Hon. 
KoLUN  S.  Williamson,  Judge,  presiding. 

Messrs.  Adams  &  Hamilton,  for  appellant. 

Tlie  verdict  was  against  the  evidence. 

To  earn  his  commissions,  the  broker  must  furnish  a 
purchaser  who  is  ready,  willing  and  able  to  complete  the  pur- 
chase on  the  terms  proposed.  Sievers  v.  Griffin,  14  III.  App. 
63.  Such  a  purchaser  was  not  furnished.  The  defendant  did 
not  accept  S.  J.  Leahy  as  a  purchaser  or  make  a  valid  contract 
with  him.  The  payment  of  money  does  not,  in  itself,  show 
an  acceptance  of  the  purchaser.  Heinrich  v.  Korn,  4  Daly,  75. 
Nor  does  the  sale  to  him  of  an  option.  Pierce  v.  Powell, 
56  111.  323;  Kimberly  v.  Henderson,  29  Md.  521.  Giving  a 
deed  to  the  grantee  named  in  it  for  inspection,  and  on  his 
promise  to  return  it,  is  not  a  delivery  and  will  not  pass  title. 
Gilbert  v.  North  Am.  F.  I.  Co.,  23  Wend.  43;  Braman  v. 
Brigham,  26  N.  Y.  483  (491-2);  3  Washburn  Eeal  Est,  300. 

The  special  findings  were  against  the  evidence.  Improper 
evidence  was  admitted. 

An  attorney's  opinion  is  not  competent  to  prove  a  defect 
in  the  title  to  land.  Conversation  with  a  third  party  is  not 
competent,  unless  the  one  against  whom  the  evidence  works 
is  present  An  oflfer  of  compromise  may  not  be  given  in  evi- 
dence against  the  one  who  makes  it.  Paul  in  v.  Howser,  63 
III.  312;  Rockafellow  v.  Newcorab,  57  III.  186.  A  non-suit 
should  be  granted  when  plaintiff  fails  to  make  a  case. 

Mr.  B.  W.  Ellis,  for  appellee. 

MoRAK,  J.  Appellee  recovered  a  judgment  in  the  Circuit 
Court  against  appellant  for  $625  for  commissions  in  the  sale 
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of  certain  real  estate.  The  evidence  tended  to  show  that 
appellant,  bj  Isaac  E.  Adams,  her  agent,  left  the  property 
with  appellee  for  sale  at  the  price  of  $25,000. 

Appellee  brought  one  Michael  J.  Corboy  to  Adams  and  a 
contract  was  made  for  the  purchase  of  the  property  by  him  at 
the  price  asked,  signed  by  Adams  as  the  agent  of  appellant, 
and  Corboy  paid  $500  on  the  contract. 

Corboy's  attorney  objected  to  the  title  and  some  negotia- 
tion was  had  between  Adams  and  appellee,  the  result  of 
which  was  that  Corboy  got  his  $500  back  and  stepped  out  of 
the  transaction,  and  appellee  negotiated  a  sale  to  one  Stephen 
J.  Leahy  of  the  said  property  for  the  same  price  which  Cor- 
boy had  agreed  to  pay.  There  is  an  issue  of  fact  between  the 
parties  relative  to  this  substitution  of  Le.'thyas  the  purchaser; 
appellee  claimed  that  the  substitution  was  made  at  the  sug- 
gestion of  Adams  because  Adams  did  hot  want  to  go  to  the 
trouble  of  obviating  the  objections  which  Corboy's  attorney 
made  to  the  title,  and  Adams  contending  that  appellee 
expected  to  sell  Corboy  anotlier  piece  of  property,  and  desired 
Leahy  to  be  substituted  as  the  purchaser  of  appellant's 
property  so  as  to  make  two  commissions. 

As  the  jury  found  in  answer  to  one  of  the  special  questions 
put  to  them  that  the  negotiations  for  the  sale  of  this  prop- 
erty to  Corboy  were  abandoned  with  the  consent  of  appellee, 
this  particular  dispute  is  eliminated  from  our  present  consid- 
eration, and  the  question  arising  on  the  present  record  is 
whether  the  verdict  for  commissions  for  a  sale  of  the  prop- 
erty to  Leahy  can  be  sustained  upon  the  evidence  as  therein 
set  forth. 

The  terms  on  which  Leahy  was  to  take  the  property  were 
the  payment  by  him  of  $5,000  in  cash,  and  the  deferred  pay- 
ments to  bo  secured  by  trust  deed  on  the  property.  Leahy 
made  a  deposit  of  $1,000  with  Adams,  but  the  evidence  is 
clear  and  uncontradicted  that  he  never  paid  or  offered  to  pay 
the  balance  of  the  $5,000  cash  payment,  and  it  is  shown  that 
he,  shortly  after  agreeing  to  take  the  property,  failed  in  busi- 
ness and  applied  to  Adams  for  the  return  of  the  $1,000  depos- 
ited, stating  that  he  was  unable  to  carry  out  the  trade.     The 
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burden  was  on  appellee  to  show  that  the  purchaser  furnished 
by  him  was  ready,  willing  and  able  to  complete  the  purchase 
on  the  terms  proposed,  and  so  the  court  instructed  the  jury; 
but  notwithstanding  the  verdict  of  the  jury,  an  examination 
of  the  evidence  satisfies  ns  that  not  only  did  appellee  fail  to 
show  by  a  prejwnderance  of  the  evidence  that  Lealiy  was  able 
to  carry  out  the  trade  but  the  preponderance  of  the  evidence 
is  clearly  the  other  way.  In  fact  the  proof  that  he  could  not, 
and  did  not,  complete  the  purchase,  is  substantially  uncontra- 
dicted. 

It  necessarily  follows  that  this  verdict  can  not  stand.  As 
the  case  will  have  to  be  re-tried  and  the  claim  on  the  part  of 
appellee  that  he  furnished  in  Corboy  a  purchaser  willing  and 
able  to  take  the  property  on  the  proposed  terms,  if  the  title 
had  proven  good,  will  be  then  open  to  re-investigation,  with 
the  other  questions  in  the  case,  we  will  pass  on  a  point  made 
by  appellant  with  reference  to  the  admissibility  of  certain 
evidence  relating  to  that  branch  of  the  case.  The  attorney 
who  examined  the  title  for  Corboy  was  allowed  to  state  on  the 
stand  that  the  title  was  not  good;  that  appellant's  title  failed. 
Whether  a  title  is  good  or  not  is  a  question  of  law.  An 
attorney  who  is  a  witness  is  not  to  state  what  his  opinion  is  on 
such  question  of  law,  but  may  state  the  fact  as  to  the  title,  if 
he  knows  what  the  facts  are,  and  it  is  for  the  court  to  state  to 
the  jury  whether  the  title  is  good  if  the  facts  are  found  as 
claimed.  See  Parmly  v.  Head,  33  111.  App.  134;  Mead  v. 
Altgeld,  33  111.  App.  373.  The  judgment  will  be  reversed 
and  the  case  remanded  for  a  new  trial. 

JSeversed  and  remanded. 


M  m  George  A.  Huntee 

V. 

John  H.  Gordon  et  al. 

Agency— Sales^  Warranty  —  Breach  —  Correspondence — Meaning    cf 
— Evidence. 


Fjbst  District— March  Term,  1889.       465 

Hunter  v.  Gordoo. 

In  an  action  to  recover  upon  an  alleged  breach  of'warranty  of  the  quality 
of  certain  hams,  this  court  holds  that  the  defendant  was  the  agent  of  the 
plaintiff  in  the  purchase  of  the  same,  not  the  vendor  thereof,  and  that  the 
judgment  against  him  can  not  stand. 

[Opinion  filed  September  11,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Page  &  Booth,  for  the  appellant. 

Messrs.  John  Woodbbidge  and  Dale  &  Fkancis,  for  the 
appellees. 

Gary,  J.  This  was  a  suit  by  the  appellees  against  the 
appellant  to  recover  upon  a  breach  of  warranty  of  the  quality 
of  hams  shipped  by  the  appellant  from  Chicago,  Illinois,  to 
appellees  at  Glasgow,  Scotland. 

The  evidence  as  to  the  condition  of  the  hams  when  they 
left  Chicago  was  all  from  the  appellant,  and  as  to  their  con- 
dition on  arrival  at  Glasgow,  all  from  appellees,  and  neither 
side  had  any  opportunity  to  controvert  anything  the  other 
asserted  upon  those  subjects.  The  parol  testimony  in  the 
case  related  only  to  those  conditions,  and  to  the  meaning  of  a 
cipher  in  which  the  parties  conducted  their  cable  correspond- 
ence. Their  relations  to  each  other  must  be  ascertained  from 
that  correspondence  and  previous  letters.  The  appellees  say 
they  were  purchasers  of  the  hams  from  the  appellant;  he  says 
he  was  their  agent,  buying  for  and  shipping  to  them,  for  a  com- 
mission. It  adds  nothing  to  the  case  of  the  appellees  that  they, 
in  their  depositions,  swear  that  they  bought;  that  the  appel- 
lant warranted;  for  they  did  not  meet  face  to  face.  So  much 
of  the  correspondence  between  them,  before  the  transactions 
not  in  controversy,  as  the  record  contains,  is  as  follows : 

First :  A  letter  from  appellees  to  appellant,  dated  Septem- 
ber 18,  1884,  as  follows : 

^^Dear  Sir:  We  should  be  glad  now  to  have  your  regular 
advices  about  bacon  stuffs,  as  the  season  is  about  to  begin. 
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Last  year  you  were  too  long  in  communicating  with  U8  to  get 
properly  started. 

"  As  we  understand  the  terms,  you  work  for  one  per  cent 
commissions  making  out  the  invoices  in  American  money  and 
converted  into  British  money  at  the  exchange  you  negotiate 
the  drafts  at  Please  include  in  your  cable  offers  and  quota- 
tions one  per  cent  for  us. 

"  Last  year  we  found  you  were  always  offering  Teufel's 
brand,  is  one  which  we  do  not  like.  Can  you  not  get  into  tlie 
way  of  working  Moran  &  Healy's,  which  is  well  liked  here? 

"Todays  values  are  60  for  L.  C.  hams,  16,  18,  50  for  C.  C. 
bacon,  34  for  shoulders. 

'*  We  should  be  glad  to  learn  what  the  prospects  are  as  to 
the  quantity  of  hogs  in  winter  and  how  prices  ai*e  expected 
to  run. 

"  The  home  supply  of  bacon  is  expected  to  be  large  this 
season. 

*'  Kindly  write  and  confirm  terms  of  working  that  we  may 
get  started  in  proper  time. 

*'We  have  a  small  sized  code  of  Cunningham  &  Hunter's 
and  suppose  this  is  what  you  still  use. 

"Could  you  buy  special  bargains  at  any  time  if  we  left  dis- 
crel;ionary  orders  for  hams  and  shoulders  in  your  hands? 

"What  is  likely  to  be  the  course  of  market  for  beef  rumps 
this  season? 

"  We  like  to  get  our  cables  with  prices  on  Tuesday  morn- 

iDg." 

Second:  A  letter  from  the  appellant  to  the  appellees, 
dated  October  29,  1884,  containing  the  following: 

"  Dear  Sir:  1  have  your  favor  of  16th  instant  and  know 
contents. 

"  Orders:     I  thank  you  for  and  confirm: 

50  boxes  L.  C.  hams,  17,  18  @  49,  shipt  all  Nov. 

100    "       «       «       "       "      @  49,  Tobey  &  Booth's. 

50  "       «       "       "       «     16  @  48,  shipt  all  Nov. 

Plankington  &  Armour,  Milwaukee. 
"  These  have  my  best  attention. 
"Prices:  You  may  rest  assured  that  you  get  the  lowest. 
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I  put  them  in  cif.  because  I  think  better  for  you  to  have  a 
definite  price,  so  that  you  know  exactly  what  you  are  doing. 
On  the  first  tliree  lots  I  sold  you,  the  way  freights  and 
exchanges  are,  I  will  not  have  one-half  per  cent  commission. 
The  fii'at  lots  I  cabled  prices  without  any  return  to  you,  as 
no  arrangement  had  been  suggested,  but  all  others  bear  one 
per  cent  return. 

'^  Markets  have  been  easier  but  not  for  ham^.  I  can  not 
duplicate  the  sales  made  to  you.  I  have  been  trying  hard  to 
get  Tobey  &  Booth  and  Moran  &  Healy  to  come  down,  but 
BO  far  I  can  not  move  them.  In  fact  my  offer  of  the  27th  inst. 
was  given  without  authority,  though  I  knew  I  could  get 
them  to  accept.  M.  &  H.  are  at  the  same  price,  forty-nine 
cents.  I  will  get  averages  as  light  as  possible.  Tobey's 
will  not  be  over  seventeen  pounds.  I  expect  Moran's  prob- 
ably eighteen  pounds.  I  will  advise  you  regularly,  and  hope 
that  business  will  continue  good."     «    ♦    *     • 

Third :  A  letter  from  appellees  to  appellant,  dated  February 
7,  1886,  as  follows  : 

"  Dear  Sir:  We  have  yonr  favor  of  26th  ult,  but  you 
write  us  far  too  seldom;  you  should  give  us  a  market  report 
once  a  week.  You  write  that  you  have  bought  the  rumps, 
but  never  say  the  brand;  how  can  we  sell  to  arrive  without 
knowing  this.  We  must  beg  of  you  to  write  oftener.  We 
never  feel  sure  what  you  have  actually  done  until  we  get  the 
invoices,  sometimes  weeks  after. 

"What  is  the  cause  of  the  scarcity  of  rumps?  Do  you 
mean  they  can  not  be  had  at  any  price  ?  and  will  the  higher 
prices  not  bring  them  on  the  market  again  ? 

**  Mr.  Lipton  once  told  us  that  he  had  an  arrangement  with 
his  Chicago  broker  that  for  an  extra  one  per  cent  he  took 
risk  of  allowances  for  taints  in  beef  shipments  dui'ing  the 
summer.     Would  you  be  prepared  to  do  this  ? 

"  Hams  are  very  dull;  we  are  offering  your  last  shipment  of 
Moran  &  Healy's,  16  Ls.  at  47,  3  box  weights  landed,  and 
have  not  made  a  sale.  If  it  were  not  for  Lent  beginning  in 
a  fortnight,  we  think  hams  would  improve,  as  arrivals  would 
be  lighter,  but  we  do  not  know  how  Lent  may  affect  the 
demand. 
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"  Shoulders  are  l(»wer  27, 1,  box  weights  most  obtainable; 
these  last  Botsfords  are  not  very  nice;  too  salt,  and  verj  dark 
in  the  meat." 

The  next  communication  shown  throwinsrany  light  npon  this 
case,  is  a  cablegram,  July  10,  1886,  from  the  appellant  to  the 
appellees,  which,  when  translated,  reads:  "I  oflfer  long  cut 
hams  18  to  20  lbs.  average,  at  50  shillings  9  pence  cif.  100 
boxes  Barnes-Cherry  brand,  quality  very  good.  Only  offer 
July.     Market  firm;  difficult  to  buy  at  quotations." 

*'Cif  "  meant  cost  of  merchandise  with  freight  and  insurance 
to  Glasgow  added.  To  this  appellees  answered  :  "We  order 
50  boxes  long  cut  hams  at  45  shillings  per  cwt.  cif.  under  19 
pounds  July,"  and  appellant  replied,  "  I  renew  cable  offer  of 
10th."  July  16th  the  appellees  cable,  "  We  order  50  boxes 
L.  C.  hams,  18  to  20  pounds,  average,  at  49  shillings  and  6 
pence  per  cwt.  cif.  offer  L.  C  hams,  16  pounds,  Moran's, 
prompt  shipment."  Appellant  replied,  '*  Can  not  execute 
your  order  unless  you  increase  limits  one  shilling.  I  offer  50 
boxes  Plankington's  long  cut  hams,  16  pounds  average,  at  53 
shillings  per  cwt.  cif.  shipment  next  month." 

Tlien  appellees  cable,  *' Buy  long  cut  hams,  16  pounds 
average,  Plankington's,  at  53  shillings  per  cwt.  cif.  next 
month,  25  boxes,  shipment  first  half  of  August.  Wo  order  25 
boxes  long  cut  hams  18  to  20  pounds,  at  50  shillings  and  6 
pence  per  cwt.  cif."  Then  appellant  cables,  "  I  have  bought 
and  am  slii]>ping  25  boxes  long  cut  hams  18  to  20  pounds,  at 
50  shillings  and  6  pence  per  cwt.  cif.  I  offer  50  boxes  long 
cut  hams,  16  pounds,  Plankington's,  shipment  next  month,  at 
55  shillings  and  3  pence  per  cwt.  cif." 

Then  appellees  cable,  "We  order  25  boxes  long  cut  hams, 
18  to  20  pounds  average,  at  50  shillings  and  6  pence  per  cwt. 
cif.  Telegraph  immediately  if  order  for  25  boxes  long  cut 
hams,  16  pounds  Plankington's,  at  53  shillings,  25  boxes  long 
cut  hams  18  to  20  pounds,  at  50  shillings  and  6  pence,  given  in 
our  cable  of  yesterday,  has  been  executed."  To  which  appel- 
lant rej^lied,  "  Have  bought  altogether  50  boxes  long  cut  hams 
IS  to  20  pounds  average,  at  50  shillings  and  6  pence  per  cwt. 
cif." 
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The  present  controversy  relates  wholly  to  the  hams  men- 
tioned in  this  last  cablegram,  and  the  only  question  the  court 
is  called  upon  to  decide  is,  whether  the  appellant  is  a  vendor 
of  the  hams  to  the  appellees,  or  their  agent  buying  for  them 
under  their  instructions  or  orders.  Turning  back  to  the  first 
letter  of  appellees,  it  is  clear  that  by  that  letter  the  relation 
between  the  parties  was  not  that  of  vendor  and  purchaser,  but 
of  principal  and  agent  "  You  work  for  one  per  cent  commis- 
sion." "  Could  you  buy  special  bargains  at  any  time  if  we 
left  discretionary  orders  for  hams  and  shoulders  in  your  hands  ? " 
If  a  meaning  is  to  be  studied  out  of  the  sentence,  "please 
include  in  your  cable  offers  and  quotations  one  per  cent  for  us," 
it  is  probable  that  the  appellees  desired  that  the  cablegrams 
should  represent  the  cost  **  cif."  to  be  one  per  cent  higher  than 
it  really  would  be  to  themselves,  for  some  purpose  undis- 
closed. 

There  is  some  difficulty  in  reconciling  the  words,  "on  the 
first  three  lots  I  sold  you  "  in  the  letter  of  the  appellant  with 
the  theory  that  he  was  an  agent  and  not  a  vendor;  but  the 
hurried  correspondence  of  busy  merchants  is  not  to  be  con- 
strued by  rules  applicable  to  the  leisurely  essays  of  a  Macaulay. 
The  same  sentence  concludes  "the  way  freights  and  exchanges 
are,  I  will  not  have  one-half  per  cent  commission." 

In  the  last  letter  of  appellees  they  propose  to  the  appellant 
an  extra  one  per  cent  if  he  would  take  some  sort  of  risk  for 
taints,  but  there  is  no  hint  in  the  evidence  that  any  arrange- 
ment upon  that  subject  was  ever  made  between  them.  It 
should  be  borne  in  mind  in  reading  the  cablegrams,  that  the 
appellant  was  not  a  manufacturer  of  the  product  in  which  he 
dealt;  that  he  kept  no  stock  on  hand;  that  the  order  he  filled 
was  received  before  the  goods  were  bought;  and  that  tlie 
whole  tenor  of  the  correspondence,  whetlier  by  letter  or 
cablegram,  shows  tliat  the  appellees  knew  his  relation  to  the 
products.  BLis  first  cablegram  concludes,  "  difficult  to  buy  at 
quotations."  In  one  of  theirs  they  say,  "  buy  long  cut 
hams."  True,  his  language  relates  to  other  hams  than  those 
in  controversy,  but  it  would  be  a  mere  pretense  to  say  that 
there  was  any  difference  between  one  transaction  and  another, 
as  to  the  relation  of  the  parties  to  each  other. 
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As  to  the  first  twenty-five  boxes  of  the  fifty  in  controversy 
the  appellees  cabled,  ^'  we  order,"  etc.,  and  the  defendant 
replies,  "  I  have  bought  and  am  shipjnng."  As  to  second 
twenty-five  boxes  they  next  cabled,  *'  we  order,"  etc.,  and  "  tele- 
graph immediately  if  our  order  *  *  *  given  in  our  cable 
of  yesterday  has  been  executed."  To  this  appellant  replied, 
''Have  bought,"  etc.  Tlie  hams  were  shipped  by  the  appel- 
lant under  bills  of  lading  making  them  deliverable  to  his  own 
order  at  Glasgow,  and  this  is  regarded  by  the  appellees  as 
conclusive  that  lie  was  a  principal  and  vendor  and  not  an 
agent     But  the  course  of  business  made  this  necessary. 

The  appellant  was  not  in  funds  from  the  appellees  with 
which  to  buy;  funds  with  which  to  pay  for  the  hams  here 
were  raised  from  banks,  by  the  sale  of  drafts  on  the  appellees, 
with  bills  of  lading  and  policies  of  insurance  attached,  and  the 
freight  followed  the  goods.  No  other  course  of  business  was 
practicable,  if  he  was  an  agent,  but  without  funds,  to  buy.  It 
is  not  necessary  to  review  the  subsequent  correspondence 
between  the  parties;  it  is  not  inconsistent  with  the  position  of 
either  party  as  to  the  relations  of  the  appellant  and  appellees. 

They  sent  to  him  an  account  of  their  loss,  in  ambiguous 
phrase  as  to  whether  they  looked  to  him  for  reinbursement, 
or  for  such  exertions  as  would  procure  it  from  the  packers; 
they  claimed  he  was  habitually  a  negligent  correspondent, 
even  in  previous  years,  as  their  letters  already  copied  show,  an  I 
his  continued  negligence  is  no  admission  of  any  claim  upon  him. 

On  the  whole  case  it  is  the  judgment  of  this  court,  that 
whether  the  parties  occupied  the  relations  of  vendor  and 
vendee,  or  agent  and  principal,  is  a  question  to  be  settled  by  a 
review  of  what  passed  between  them  before,  and  contempo* 
raucously  with,  the  dealings  under  consideration;  and  from 
that  review  the  appellant  was  the  agent  of  the  appellees  and 
the  finding  and  judgment  against  him  are  erroneous,  and 
should  be  reversed. 

Jieversed  and  re^nanded. 
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Seth  F.  Hanchett  et  al. 
Joseph  F.  Ives- 

Trespass  —  Attachments  —  Successive  Levies — Priority — Sheriff^— Con- 
stable, 

1.  The  posflession  of  property  levied  upon,  in  the  hands  of  a  cust-odian, 
is  the  possession  of  the  ofBcer  so  placing  it.  and  he  can  maintain  trespass 
against  one  who  removes  the  same. 

2.  The  levy  upon  personal  property  of  an  attachment  issued  by  one 
judicial  authority  to  one  officer,  takes  precedence  of  an  execution  against 
the  same  defendant  issued  by  another  judicial  authority,  to  another  officer, 
although  the  execution  was  in  the  hands  of  the  latter  before  the  levy  of  the 
attachment. 

[Opinion  filed  September  11,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gaky,  Judge,  presiding. 

Mesfirs.  Abbott  &  Baker,  for  appellants. 

Messrs.  Abbott,  Oliver  &  Showalter,  for  appellee. 

Gary,  J.  Tlie  facts  upon  which  the  question  of  law  in 
this  case  arise  are,  that  the  appellant,  Hanchett,  was  the  sheriff, 
and  the  appellee,  Ives, one  of  the  constables,  of  Cook  County. 
The  sheriff  held  unlevied,  an  execution ;  while  he  so  held  it, 
attachments  subsequently  perfected  by  judgments  were  issued 
by  a  justice  of  the  peace  of  the  county,  and  the  writs  placed  in 
the  hands  of  Ives.  He  levied  them  upon  a  horse  which,  under 
Ives'  levy,  was  left  in  the  possession  of  Price,  a  stable  keeper. 
Hanchett  claiming  a  prior  lien  by  virtue  of  the  execution  in  his 
hands,  took  the  horse  from  Price,  who  voluntarily  surren- 
dered him  upon  being  paid  the  charges  tliat  had  accrued. 
For  that  taking  the  attorney  for  the  attachment  creditors,  by 
Ives'  authority,  commenced  this  action  for  trespass  for  the 
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benelit  of  those  creditors  to  the  extent  of  their  judgiuentsy 
and  for  Ives'  benefit  as  to  some  costsr  On  the  trial  in  the 
Superior  Court,  after  the  appellants  had  entered  upon  their 
defense,  they  presented  a  stipulation  signed  by  Ives,  to  dis- 
miss the  suit,  and  while  the  appeal  has  been  pending  here,  a 
confession  of  errors  signed  by  him  lias  been  presented  to 
this  court  as  a  ground  for  reversing  the  judgment  The 
Superior  Court  and  this  court  have  both  refused  to  permit 
Ives  to  control  the  case. 

The  reasons  justifying  such  refusal  have  been  stated,  under 
circumstances  involving  the  same  principle, in  Cohen  v.  Smith, 
33  111.  App.  344.  The  possession  of  the  horse  by  Price 
was  the  possession  of  Ives,  on  which  Ives  could  maintain 
trespass  against  a  wrong-doer.  Browne  1 1  v.  Manchester,  1 
Pick.  232;  cited  as  authority  in  Cannon  v.  Kinney,  3  Scam.  9; 
Thorp  V.  Burling,  11  John.  (N.  Y.)  285;  Root  v.  Chandler, 
10  Wend.  110;  Grose,  J.,  in  Gordon  v.  Harper,  7  Term.  9. 

The  general  question  of  permanent  interest  in  the  case  is 
as  to  the  priorit}'  of  the  execution  and  the  writs  of  attach- 
ment. In  the  Superior  Court,  by  the  pleadings  and  evidence, 
the  appellee  relied  upon  an  alleged  agreement  between  tlie 
parties  interested  in  tlie  several  writs,  that  the  writs  of 
attachment  should  have  priority,  and  that  in  pursuance  of  snch 
agreement  the  sheriff  had,'before  he  took  the  horse  into  his  pos- 
session, indorsed  on  his  execution  a  levy  subject  to  the 
attachments.  It  is  not  necessary  to  take  that  matter  into  con- 
sideration, holding,  as  this  court  does,  that  the  levy  upon  per- 
sonal property,  of  an  attachment  issued  by  one  judicial 
authority  to  one  officer,  takes  precedence  of  an  execution 
against  the  same  defendant,  issued  by  another  judicial  author- 
ity, to  another  officer,  although  the  execution  was  in  the 
hands  of  the  latter  officer  before  the  levy  of  the  attach- 
ment. That  this  holding  is  contrary  to  what  has  been 
generally  underatood,  and  in  Kogers  v.  Dickey,  1  Gilm. 
636,  was  declared  to  be  the  law  of  this  State,  must  be 
admitted.  That  case,  however,  did  not  involve  the  ques- 
tion. The  contest  there  was  between  the  bailiif  execut- 
ing a  distress  after  the  lieu  of  an  execution   had  attached, 
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and   the  sheriff   holding  the  execution.     The  fact  that  the 
bailiff    was   a   constable    was   an    immaterial    circumstance. 
Tlie  distress  warrant  did  not  issue  from  a  court;   it  was  the 
command  of  a  private  individual.     The  constable  was  not,  in 
executing;  it,  exercising  any  official  power  or  performing  any 
official  duty.     All  the  statute  law  that  was  then  in  force  in 
this  State  upon  the  subject  of  distress  for  rent,  was  the  one 
section  which  is  copied  in  Penny  v.  Little,  3  8cam.  301,  and 
which  was  Sec.  6  of  the  act  of  1827,  concerning  landlords 
and  tenants.     All  that  is  said,  therefore,  in  Rogers  v.  Dickey, 
as  to  the  priority  of  writs  in  the  hands  of   different  officers, 
was  outside  of  the  case  before  the  court.     That  part  of   the 
opinion  is  supported  by  no  authority  cited,  except  the  case  of 
Wells  V.  Marshall,  4  Co  wen,  411,  in  which  tlie  whole  opinion 
is :  ^^ Curia.     The  case  of  Lambert  and  others  v.  Paulding,  is 
decisive  that  the  Ji.  fa,  must  take  preference."     In  that  case 
the  contest  was  between  an  attachment  issued  by  a  justice  of 
the  peace,  and  levied  by  a  constable  after  an  execution  was  in 
the  hands  of  the  sheriff;  but  Lambert  v.  Paulding,  18  Johns. 
(N.  Y.)  311,  was  a  contest  between  two  executions  issued  out 
of  the  Supreme  Court  of  New  York,  which,  by  their  system, 
was  one  and  the  same  court  in  all  the  counties  of  the  State, 
and  there  is  no  allusion  in  tlie  case  to  the  question  now  here, 
though  the  execution  was  issued  in  different  counties,  and  the 
proi^erty  had  been  moved  from  one  county  to  another.     The 
only  English  case  cited  in  Rogers  v.  Dickey  which  in  principle 
has  any  resemblance  to  this,  is  Payne  v.  Drewe,  4  East,  523, 
in  which  it  was  decided  that  the  sheriff  was  liable  for  a  false 
return,  by  surrendering  goods  he  had  levied  upon,  and  return- 
ing 2iji.  fa.  nulla  bona,  because  he  was  informed  of  a  seques- 
tration out  of  chancery  to  commissioners  against  the  same 
defendant,  which  sequestration  was,  for  the  purpose  of  that 
decision,  assumed  to  be  a  lien.     It  was  there  held  that ''  where 
there  are  several  authorities  equally  competent  to  bind  the 
goods  of  a  party  when  executed  by   the  proper  officer,  they 
shall  be  considered  as  effectual,  and  for  all  purposes  bound 
by  the  authority  which  first  actually  attaches  upon  them  in 
point  of  execution,  and  under  which  an  execution  shall  have 
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been  liret  executed."  Trne,  this  might  mean  the  execution 
under  which  there  had  been  a  sale,  but  that  is  not  the  true 
meaning.  "  Property  once  levied  upon  remains  in  the  cus- 
tody of  the  law,  and  it  is  not  liable  to  be  taken  by  another 
execution,  in  the  hands  of  a  different  officer."  McLean,  J.,  in 
Hagan  v.  Lucas,  10  Pet.  400.  "  The  officer  who  succeeds  in 
making  the  first  levy,  thereby  obtains  priority  for  his  writ, 
and  secures  it  the  right  to  be  first  paid  out  of  the  proceeds  of 
the  sale."  Freeman  Ex.,  Sec.  196.  No  case  to  the  contrary, 
except  Wells  v.  Marshall,  4  Cow.  411  (since  changed  in  New 
York  by  statute — Ray  v.  Harcourt,  19  Wend.  495),  and  Sog- 
ers v.  Dickey,  1  Gilm.  636,  where  the  question  was  not  before 
the  court,  has  been  cited  by  counsel  or  found  by  thb  court. 
In  the  condition  of  affairs  here,  with  process  from  Federal 
courts  to  the  United  States  Marshal,  from  the  State  courts  of 
record  to  sheriffs  and  coronere,  and  from  justices  of  the 
peace  to  numerous  constables,  it  is  surprisii)g  that  so  little 
inconvenience  has,  in  forty-five  years,  been  the  result  of  the 
extra  judicial  declaration  in  Rogers  v.  Dickey.  Being  extra 
judicial,  no  disrespect  is  shown  to  the  Supreme  Court  in  not 
following  it;  and  being  contrary  to  the  almost  unbroken  cur- 
rent of  authority,  it  ought  not  to  be  followed.  Crocker's  Law 
of  Sheriffs,  Sec.  415 ;  3  Field's  Briefs,  Sec.  433. 

These  views  dispose  of  the  case  and  the  judgment  being 
r.'ght  upon  the  undisputed  facts,  it  is  affirmed. 

Judgment  affi/rmed. 

Garnett,  p.   J.,  dissenta  from  the  conclusion  as   to   the 
priority  of  the  writ 


Thomas  Mackin 

V. 

Thomas  O'Bkien,  fob  use,  Exa 

Master  and  Servant — Bmlding  Contractor — Balance  Due — Recovery  of 
— Superin  tendenee — Eviden  ee — Custom, 
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1.  Between  merchants  an  account  remiered  and  not  objected  to  within 
a  reaRonable  time  becomes  a  settled  account  which  is  conclusive  between 
them,  unless  fraud,  mistake,  omission  or  inaccuracy  is  shown. 

2.  The  admission  in  evidence  of  accounts  rendered,  which  have  not  been 
objected  to  within  such  time,  without  the  production  of  the  original  entries 
or  boo^s  from  which  they  were  taken,  can  not  be  complained  of. 

8.  This  court  will  not  consider  objections  to  the  introduction  of  evidence 
primarily  raised  herein. 

[Opinion  filed  September  11,  1889.]  ' 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  RobektHj:kvey  and  C.  Stuaet  Beattie,  for  the 
appellant. 

Messrs.  Rich  &  Stone,  for  appellee. 

Garnett,  p.  J.  Daring  the  years  1879  and  1880,  appellee 
was  engaged  by  contract  with  appellant  in  furnishing  labor 
and  materials  for  the  plastering  of  certain  houses.  Written 
statements  of  accounts  taken  from  O'Brien's  books  were 
delivered  by  appellee  to  appellant  every  two  weeks,  showing 
the  materials  furnished,  the  names  of  the  mechanics  and  labor- 
ers employed  on  the  work,  and  the  time  and  prices  charged 
for  them.  These  statements  were  kept  by  Mackin,  no  objec- 
tion being  made  thereto,  and  payments  on  accouit  were,  from 
time  to  time,  made  by  him  to  O'Brien.  The  las4  statement  was 
rendered  April  2, 18b  1,  and  this  suit  was  begun  October  26, 
1884,  to  recover  the  balance  due  O'Brien.  The  serious  dis- 
pute between  the  parties  arises  on  a  charge  by  O'Brien 
for  snperintending  the  work.  He  testified  that  Mackin 
agreed  to  pay  bim  a  reasonable  compensation  for  superin- 
tendence, and  evidence  was  introduced  tending  to  prove  what 
such  services  were  reasonably  worth.  Mackin  testified  that 
there  was  no  such  agreement,  but  that  the  work  was  to 
be  done  by  O'Brien  at  as  low  a  price  as  it  could  be  done. 
With  this  direct  contradiction  in  the  evidence,  (plain tiflf's  ver- 
sion of  the  contract  being  corroborated  by  defendant's  failure 


476  Appellate  Courts  of  Illinois. 


Vol.  33.]  Muckin  v.  O'Brien. 


to  object  to  the  acconnts  rendered,)  tho  issues  of  fact  \rerG 
submitted  to  tbe  jury,  and  we  are  not  prepared  to  say  tliat  tho 
finding  in  O'Brien's  favor  on  the  question  of  superintendence 
is  not  fairly  sustained ' by  the  evidence.  The  admission  in 
evidence  of  the  accounts  rendered,  against  the  objection  of 
the  defendant,  is  assigned  as  error.  These  documents  arc 
said  to  be  secondary  evidence  and  inadmissible  until  the  books 
from  which  they  were  copied  were  offered.  A  suilicieut 
answer  is,  that  the  objection  made  to  their  introduction  was 
general,  and  not  based  on  the  fact  that  they  were  of  the 
nature  of  secondary  evidence.  Had  this  specific  objection 
been  raised  it  might  have  been  removed,  but  it  is  too  late  to 
assert  it  for  Uie  first  time  on  appeal.  1  Thompson  on  Trials, 
Sec.  693;  I.  &  St  L.  R.  E.  Co.  v.  Estes,  96  111.  470;  Howell 
et  al.,  Ex'i-8,  v.  Edmunds,  47  111.  79. 

But  the  statements  were  clearly  admissible,  under  the  cir- 
cumstances stated,  without  pi'oduction  of  the  original  entries 
or  books  from  which  the  statements  were  taken.  Between 
merchants,  an  account  rendered  and  not  objected  to  within  a 
reasonable  time,  becomes  a  settled  accotmt,  which  is  conclusive 
between  the  parties,  unless  fraud,  mistake,  omission  or  inac- 
curacy is  shown.  And,  though  an  account  rendered  and  not 
so  objected  to,  may  not  have  that  conclusive  effect  between 
others  than  merchants,  it  is  held  to  be  evidence  of  an  implied 
admission  of  the  correctness  of  the  account.  McCord  v. 
Mauson,  17  111.  App.  118. 

The  plaintiff's  cause  of  Sictionhsivmgheenilwxs prima  J^aaie 
established,  the  burden  of  proof  shifted  to  the  defendant, 
without  anv  showing  that  tho  items  in  the  account  were 
incorrect.     Bucklin  v.  Chapin,  1  Lans.  (N.  Y.)  447. 

No  effort  was  made  by  defendant  to  impeach  the  accuracy 
of  the  statements,  nor  was  any  evidence  offered  to  explain 
Mackin's  silence  concerning  them,  and  it  is  a  fair  presumption 
that  at  the  time  he  received  them  he  was  satisfied  they  were 
not  open  to  any  well  founded  objection.  The  record  discloses 
no  ground  for  interference  with  the  judgment,  and  it  must  be 
affirmed. 

Judgment  affirmed. 
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Samuel  Williams  and  Edward  N.  Hurlbut 

V. 

Noel  Boyden,  for  use,  etc. 

Replevin — Suit  upon  Bond — Sureties — Dismissal  of   Suit — Judgment     '^      477 
for  Return— Failure  to  do  so— Pleading.  lj?S_^608 

1 .  In  pleading  at  law,  every  traversable  allegation  which  is  not  traversed 
is  admitted. 

2.  An  is^ue  settled  by  the  pleadings  in  a  given  case  must  be  taken  as 
conclusive. 

3.  In  an  action  agiiinst  the  sureties  upon  a  replevin  bond,  it  being 
alleged  that  the  defendants  in  the  suit  had  judgment  for  return  of  the  goods 
in  question,  and  that  the  same  had  not  been  returned,  this  court  holds  that 
the  introduction  therein  of  the  record  of  a  judgment  in  the  replevin  suit, 
from  which  it  did  not  appear  that  a  judgment  for  return  had  been  ren- 
dered, would  not  estop  a  recovery,  for  the  reason  that  the  averment  in  the 
declaration  of  a  judgment  of  return  not  having  been  traversed,  the  same 

was  admitted,  and  no  proof  in  support  thereof  was  required. 

1 

[Opinion  filed  September  11,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  Cbatty  Brothers  &  Ashcraft,  for  appellants. 
Mr.  C.  S.  Beattie,  for  appellee. 

MoRAN,  J.  This  was  an  action  on  a  replevin  bond  against 
appellants,  who  were  sureties  thereon.  The  declaration 
averred  tlie  execution  and  delivery  of  the  bond,  and  the  taking 
of  the  goods  under  the  replevin  writ;  that  afterward  the 
replevin  suit  was  dismissed,  and  that  the  defendants  in  said 
suit  had  judgment  for  return  of  the  said  goods  and  chattels, 
and  that  the  same  had  not  been  returned.  Appellants  pleaded 
nil  debet,  and  a  special  plea  alleging  that  there  was  no  trial  of 
the  merits  in  the  replevin  suit,  and  that  at  the  time  of  the 
commencement  of  said  replevin  suit  and  at  the  time  of  the 
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trial  thereof,  appellants  were  the  owners,  and  entitled  to  the 
poBsessioD  of  said  goods  aud  chattels.  The  plea  of  nil  debet 
was  demurred  out,  and  the  case  went  to  trial  on  the  issues 
presented  bj  the  special  plea.  Appellees  proved  their  case 
in  the  usnal  manner,  except  that  thej  nnnecessarily  introduced 
the  record  of  a  judgment  in  the  replevin  suit,  from  which 
record  it  did  not  appear  that  a  judgment  for  return  of  the 
goods  and  chattels  in  question  had  been  rendered  by  the  court, 
Appellants  introduced  no  evidence,  and  there  was  a  verdict 
against  them  and  a  judgment  for  the  penalty  of  the  bond  and 
for  damages — $270.  From  this  judgment  appellants  appeal, 
and  urge  that  appellees  proved,  by  the  record  of  judgment  in 
thereplevinsuit,thatno  judgment  for  the  return  of  the  property 
was  rendered,  and  no  judgment  should  be  against  appellants 
upon  the  bond,  and  Vinyard  v.  Barnes,  124  III.  349,  is  relied 
on  to  supix>rt  this  conclusion.  It  does  not  appear  from  that 
case  what  distinct  issues  were  made  by  the  pleadings. 

If  the  declaration  averred  a  judgment  of  retorno^  and  the 
plea  put  such  averment  in  issue,  it  was  of  course  incumbent 
on  the  plaintiff  to  prove  his  allegation,  as  the  Supreme 
Court  said  the  OJiits  was  on  the  plaintiff  to  show  a  judgment 
awai'ding  a  return  of  the  property,  and  having  failed  to  make 
his  proof,  he  could  not  have  his  judgment.  Here  a  different 
question  is  presented.  The  declaration  avers  a  judgment  of 
return,  and  the  plea  not  having  traversed  that  allegation,  it 
stands  admitted  on  the  record,  and  no  proof  in  support  of 
such  allegation  was  required.  In  pleading  at  law,  every 
traversable  allegation  which  is  not  traversed  is  admitted. 
Capital  City  Mutual  Fire  Ins.  Co.  v.  Detwilor,  23  III.  App. 
656;  Bacon's  Abr.,  title,  Pleas  &  Pldg.,  p.  459;  Hanchett  v. 
Buckley,  27  111.  App.  159. 

If,  then,  no  record  of  the  judgment  had  been  introduced,  the. 
fact  that  a  judgment  of  retorno  had  been  rendered  stood  con- 
clusively proved  for  the  purpose  of  the  trial.  Was  the  con- 
dition changed  by  the  plaintiff's  introducing  a  transcript  of  a 
judgment  order,  which  did  not  show  a  judgment  of  retomof 
We  think  not;  non  constat  \\\iaLi  such  judgment  of  retorno  was 
not  entered  during  the  term.     But  further,  the  jury  were 
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bound  to  find  that  issue  as  it  was  admitted  by  the  pleadings, 
or  rather,  that  issue  having  been  settled  by  the  pleadings,  must 
be  taken  as  conchisive,  and  the  jury  had  no  authority  to  find 
apon  it,  no  matter  what  the  evidence  was.  "  Whatever  has 
been  admitted  on  both  sides  in  the  pleadings  can  not  be  con- 
tradicted, either  in  the  subsequent  pleadings,  or  even  by  the 
verdict."  Gould  on  Pleadings,  Sec.  167-168,  Chap.  3.  ^'  If 
the  jury  find  one  thing  contrary  to  some  other  thing  that  is 
confessed,  or  not  denied,  in  the  pleadings,  the  verdict  is  as  to 
BO  much,  bad,  because  the  jury  had  nothing  to  do  with  that 
which  is  confessed,  or  not  denied,  in  the  pleadings."  Bacon 
Abr.,  title,  Verdict  W.  P.  353. 

The  authorities  are  in  conflict  with  appellant's  contention. 
The  judgment  is  correct  and  must  be  aflSrmed. 

Judgment  affirmed. 


Lake    Shore    &    Michigan    Southern    Railway 

Company 

V. 

Philip  Bodemer,  Administrator,  etc. 

Railroads — Negligence — Excessive  Speed — Personal  Injuries — Right  q^ 
Way — Ordinance — Evidence — Instructions — Trespassers. 

1.  Wilful  or  wanton  injury  to  a  trespasser  is  actionable,  and  it  cuts  no 
figure  if  in  such  case  the  person  injured  was  guilty  of  contributory  negli- 
gence. 

2.  A  defendant  who  states  the  substance  of  a  municipal  ordinance  in  his 
opening  and  admits  the  breach  thereof,  can  not  complain  of  the  reading  of 
the  same  after  the  evidence  is  all  in,  in  behalf  of  the  plaintiff,  as  a  part  of 
his  argument  to  the  jury. 

3.  In  an  action  brought  by  an  administrator  to  recover  from  a  railroad 
company  for  the  death  of  his  intestate,  the  same  being  alleged  to  have  been 
Ciiused  through  its  negligence,  this  court  holds  that  the  train  in  question 
was  moving  at  a  reckless  rate  of  speed  when  the  accident  occurred,  that 
defendant  was  guilty  of  wanton  negligence  in  this  regard,  and  declines  to 
interfere  with  the  verdict  for  the  plaintiff. 

[Opinion  filed  September  11,  1889.] 
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Appeal  from  the  Superior  Court  of  Cook  County;  tLc 
Hon.  Joseph  E.  Gaby,  Judge,  presiding. 

Mr.  Pliny  B.  Smith,  for  appellant 

The  court  admitted  improper  testimony. 

The  court  admitted,  over  tlie  objection  of  defendant's  attor- 
ney, testimony  that  people  frequently  walked  upon  and  across 
the  railroad  tracks  at  the  point  where  the  accident  occurred. 
This  was  clearly  error. 

It  is  the  doctrine  of  this  State  that  the  frequent  use  by  the 
public  of  railroad  tracks  as  a  footpath  does  not  impose  any 
duty  toward  the  people  so  using  the  tracks  or  chan'j:e  the  rela- 
tions of  the  parties  in  any  way.  I.  C.  R.  R.  v.  Godfrey,  71 
111.  500;  I.  C.  R  R.  v.  Hetherington,  83  111.  510;  Blanchard 
V.  L.  S.  &  M.  S.  Ry.,  18  N.  E.  Rep.  799. 

In  Godfrey's  case,  the  plaintiff  was  struck  and  injured  on 
defendant's  right  of  way,  while  using  the  tracks  as  a  footpatli. 
The  evidence  was  that  the  tracks  were  frequently  used  by  the 
public  for  that  purpose.  The  defendant  asked  an  instruction 
that  "  such  use  should  not  relieve  the  plaintiff  of  the  legal 
duty  of  extraordinary  care  and  caution  at  a  place  of  danger, 
and  such  use  by  plaintiff  was  none  the  less  negligence  on  the 
part  of  the  plaintiff  because  it  may  have  been  frequent"  This 
instruction  was  refused,  but  the  Supreme  Court  reversed  the 
judgment  for  plaintiff,  and  held  that  the  instruction,  with 
other  instructions,  should  have  been  given.  The  court  say: 
"  There  was  nothing  to  exempt  him  from  the  character  of  a 
wrong-doer  and  trespasser  in  so  doing,  further  than  the  sup- 
posed implied  assent  of  the  company,  arising  from  their  non- 
interference with  a  previous  like  practice  by  individuals.  But 
because  the  company  did  not  see  fit  to  enforce  its  rights,  and 
keep  people  off  its  premises,  no  right  of  way  over  its  ground 
was  thereby  acquired.  It  was  not  bound  to  protect  or  pro- 
vide safeguards  for  persons  so  using  its  grounds  for  their  own 
convenience.  The  place  was  one  of  danger,  and  such  persons 
went  there  at  their  own  risk,  and  enjoyed  the  supposed  implied 
license  subject  to  its  attendant  perils.  At  the  most,  there  was 
here  no  more  than  a  mere  passive  acquiescence  in  this  use.    A 
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mere  naked  license  or  permission  to  enter  or  pass  over  an 
estate,  will  not  create  a  duty  or  impose  an  obligation  on  the 
part  of  the  owner  to  provide  against  the  danger  of  accident. 
*  *  *  The  second  instruction  given  for  the  plaintiff 
(and  the  sixth  and  seventh  are  liable  to  the  same  objection) 
is  erroneous,  in  intimating  the  idea  that  the  use  of  defendant's 
road  by  citizens,  to  walk  back  and  forth  upon  without  hinder- 
ance  or  objection  by  defendant,  constituted  tlie  same  a  public 
thoroughfare  for  people  to  walk  upon." 

In  Hetherington's  case,  the  decedent  was  injured  under  the 
same  circumstances.  The  Supreme  Court  reiterated  the  doc- 
trine of  Godfrey's  case,and  furthermore  said  :  "  The  fact  that 
persons  residing  in  the  locality  where  the  accident  occurred 
liad  been  in  the  habit  of  traveling  upon  the  right  of  way  of 
the  defendant,  and  no  measures  liad  been  taken  to  prevent  it, 
did  not  change  the  relative  rights  or  obligations  of  the 
deceased  or  the  railroad  company." 

The  principle  is  expressly  laid  down  that  frequent  use  of 
the  tracks  by  the  public  as  a  footpath  does  not  change  the 
relative  rights  of  the  parties. 

In  Blanchard's  case  the  Supreme  Court  expressly  re-afErm 
the  Godfrey  and  Hetherington  cases. 

It  consequently  follows,  necessarily,  that  the  admission  of 
this  evidence  was  error,  and  it  could  not  but  prejudice  the 
defendant,  because,  the  testimony  being  admitted,  the  jury 
would  naturally  believe,  and  have  a  right  to  believe,  that  it 
had  a  bearing  on  the  case,  and  did  change  the  relative  rights 
of  the  parties.  This  action  of  the  court  was,  therefore, 
prejudicial  error. 

The  court  furthermore  admitted  in  evidence,  over  the 
objection  of  defendant,  the  ordinances  of  the  city  of  Chicago 
regulating  the  speed  of  trains  and  the  ringing  of  locomotive 
bells  in  said  city. 

These  ordinances  were  set  up  in  the  third  and  fourth  counts 
of  tlie  declaration.  It  was  claimed,  however,  by  defendant, 
that  these  ordinances  had  no  application  to  the  case  of  a  tres- 
passer upon  the  right  of  way;  and  this  is  held  in  Godfrey's 
case  just  quoted. 
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The  court,  however,  witlidrew  these  coantB  from  the  con- 
sideration of  the  jury,  and  instructed  the  jury  that  there 
could  be  no  recovery  under  them.  There  was,  therefore,  no 
evidence  admissible,  save  such  as  was  properly  admissible 
under  the  fiftli  count.  The  ordinances  were  not  set  up  in  this 
count,  and  municipal  ordinances  are  not  admissible  in  evidence, 
unless  pleaded.  I.  C.  R.  R.  Co.  v.  Hetherington,  83  111.  510; 
Blanchard  v.  L.  S.  &  M.  S.  Ry.  Co.,  18  N.  E.  Rep.  799. 

In  Godfrey's  case,  it  was  alleged  in  the  declaration  that  no 
bell  or  whistle  was  sounded  before  the  ene^ine  passed  the  cross- 
ing, and  that  the  engine  ran  at  a  great  rate  of  8[)eed,  the 
ordinances  of  the  city  being  introduced  in  evidence.  On  iho 
argument,  negligence  in  the  nianagement  of  the  engine  was 
also  urged.  The  Supreme  Court,  however,  said:  '*  But  the 
defendant,  under  the  circumstances  of  this  case,  is  clearly 
chargeable  with  no  such  negligence  as  this.  It  is  only  for 
wanton  or  wilful  injury  that  the  defendant  is  here  chargeable, 
or  such  gross  negligence  as  evidences  wilfulness." 

If  in  the  case  of  a  trespasser  it  is  held  that  the  railroad 
company  is  not  liable  for  excessive  speed,  or  failure  to  sound 
the  bell  or  whistle,  even  though  these  acts  are  alleged  in  the 
declaration,  how  much  less  shall  a  railroad  company  be  held 
liable  for  such  acts,  when  they  are  not  even  pleaded  ?  The 
admission  ot  this  evidence  was  therefore  error  on  the  grounds 
both  that  tliey  were  not  pleaded  and  that  they  could  not  in 
any  event  be  made  the  basis  of  a  liability. 

Messrs.  Joseph  S.  Kennard,  Jr.,  and  Brandt  &  Hoffman, 
for  appellee. 

Garnett,  p.  J.  Philip  Bodemer,  Jr.,  a  boy  about  nine 
years  of  age.  was  killed  September  8,  1889,  by  one  of  appel- 
lant's trains,  on  its  track,  between  25th  and  28th  streets,  in  the 
city  of  Chicago,  and  appellee  brought  this  suit  against  appel- 
lant to  recover  damages  therefor,  alleging  that  the  deceased 
came  to  his  death  through  gross  and  wanton  negligence  of 
appellant.  There  was  a  verdict  and  judgment  against  appel- 
lant, which  it  now  seeks  to  reverse. 

Just   before  the   fatal   occurrence,  the   deceased  and  his 
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brotlier,  the  latter  about  twelve  years  of  age,  were  on  the 
east  side  of  the  tracks,  between  the  two  streets  named,  and  a 
freight  train  was  then  moving  south  on  one  of  the  tracks. 
When  it  had  passed,  the  boys  walked  upon  the  tracks,  the 
elder  being  in  front,  and  reaching  the  west  side  of  them  in 
safety.  The  deceased,  however,  was  struck  and  killed  by  a 
passenger  train  going  north  on  another  of  appellant's  tracks 
running  parallel  and  close  to  the  track  on  which  the  freight 
train  passed. 

The  speed  of  the  passenger  train  was  from  twenty-five  to 
forty  miles  per  hour.  Twenty-five  miles  per  hour  was  the 
lowest  rate  of  speed  stated  by  any  witness.  The  bell  on  the 
engine  was  not  rung,  but  just  before  the  boy  was  struck,  the 
whistle  gave  two  short,  sharp  blasts. 

The  tracks  of  appellant  between  25th  and  26th  streets  are 
in  a  populous  part  of  the  city,  and  are  not  guarded  in  any 
way  to  prevent  the  passage  of  teams  and  foot  passengers  over 
them. 

On  each  side  of  them  is  a  space  used  as  an  alley  or  road- 
way, and  just  west  of  the  west  alley  are  buildings  used  for 
business  purposes,  fronting  the  tracks.  Passing  over  the 
tracks  at  that  place  had  been  a  common  practice  with  people 
living  or  doing  business  in  that  vicinity.  Appellant's  tracks 
are  laid  there  over  its  own  private  property,  but  the  strip  of 
ground  on  which  the  tracks  are  built  connects  at  the  north 

* 

end  thereof  with  Clark  street,  so  as  to  make  it,  apparently,  a 
continuous  street  to  a  point  south  of  where  the  boy  came  to 
his  death.  Appellant  contends  that  as  the  collision  happened 
on  its  private  property,  the  deceased  was  a  trespasser,  and  it 
is  not  liable  in  damages  for  causing  his  death.  Whether  that 
is  a  defense  depends  on  circumstances.  It  has  not,  in  all  cases, 
been  held  sufficient  to  exonerate  the  party  causing  the  injury 
to  the  trespasser.  In  C,  M.  &  St.  P.  Ky.  Co.  v.  Yando,  26 
111.  App.  601  (affirmed  in  127  111.  214),  the  deceased  was  a 
trespasser  on  defendant's  track  when  she  was  killed,  but  she 
was  apparently  unaware  of  her  danger,  and  as  the  engine 
driver  saw  her  and  understood  her  danger  a  sufficient  distance 
from  her  to  have  stopped  his  engine  by  the  exercise  of  ordi- 
nary care,  the  defendant  company  was  held  to  be  guilty  of 
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gross,  wilful  and  cnipablo  negligence,  and  tlie  verdict  of  the 
jury  was  sustained.  See  also,  C.  &  A.  R.  R.  Co.  v.  Greg- 
ory, 58  111.  220;  C,  M.  &  St.  P.  Rj.  Co.  v.  West,  125  HI. 
820;  same  case,  24  HI.  App.  44. 

It  seems  to  be  the  uniform  rule  that  wilful  or  wanton  injury 
even  to  a  trespasser,  is  actionable.  Nor  is  it  material  in  such 
cases  that  the  person  injured  was  guilty  of  contributory  neg- 
ligence. The  rule  is  stated  in  Cooley  on  Torts,  810.  "Where 
the  conduct  of  the  defendant  is  wanton  and  wilful,  or  when 
it  indicates  that  degree  of  indifference  to  the  rights  of  othei-s 
which  may  justly  be  characterized  as  recklessness,  the  doc- 
trine of  contributory  negligence  has  no  place  whatever,  and 
the  defendant  is  responsible  for  the  injury  he  inflicts,  irrespect- 
ive of  the  fault  which  placed  the  plaintiff  in  the  way  of  such 
injury.  That  is  the  rule  in  this  State.  Litchfield  Coal  Co. 
v.  Taylor,  81  111.  590;  C.  &  N.  W.  Ry.  Co.  v.  Donahue,  75  111. 
107.  As  there  was  no  instruction  given  to  the  jury  in  this 
case,  except  one  informing  them  that  there  could  be  no  recov- 
ery on  the  first  four  counts  of  the  declaration,  we  must  pre- 
sume, in  support  of  the  judgment,  that  the  facts  alleged  in 
the  remaining  count  were  found  by  the  jury  as  unfavorably 
for  the  appellant  as  the  evidence  would  warrant,  and  wc  tiiink 
the  evidence  fully  justified  the  belief  that  the  ti-ain  which 
caused  the  death,  was  moving  at  a  reckless  rate  of  speed, 
through  a  populous  part  of  the  city,  the  tracks  being  un- 
guarded, and  with  surroundings  of  the  character  already 
described.  Was  the  jury  authorized  from  these  facts  in  find- 
ing defendant  guilty  of  wanton  negligence?  We  think  they 
were.  As  the  court  said  in  Gregory's  case,  s^ipra^  "  The 
train  was  running  with  great  speed,  which  it  did  not 
slacken  as  it  passed  through  the  town.  We  consider  this,  of 
itself,  great  negligence."  In  Yando's  case,  26  111.  App.  601,  it 
was  considered  a  material  fact  that  the  engine  driver  saw  the 
deceased  a  sufficient  distance  from  her  to  have  stopped  his 
engine  by  the  exercise  of  ordinary  care.  The  result  must 
have  been  the  same  if  he  had  recklessly  turned  his  back,  or 
placed  something  over  the  window  in  the  engine  cab,  so  lie 
could  not  see.    If  the  injury  is  caused,  in  a  place  like  that 
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described  in  the  case  at  bar,  by  putting  the  train  in  suchTapid 
motion  that  it  can  not  be  checked  in  time  to  avoid  a  collision, 
which  might  have  been  averted  if  the  speed  had  been  only 
reasonable,  the  negligence  is  as  culpable  as  though  the  engine 
driver  saw  the  danger  and  could  have  prevented  the  injury, 
but  failed  to  do  so.  In  the  one  case,  before  the  danger  actu- 
ally presents  itself,  he  wilfully  puts  it  out  of  his  power  to 
prevent  the  injury;  in  the  other,  he  sees  the  danger  and  has 
the  power  to  prevent  the  injury,  bat  refuses  to  do  so.  If  there 
18  any  degree  of  diflference  in  culpability  in  the  two  cases,  we 
think  the  law  does  not  recognize  it 

On  the  ti'ial  there  was  offered  in  evidence  by  appellee  two 
sections  of  the  city  ordinances,  one  limiting  the  speed  of  pas- 
senger trains  within  the  city  to  ten  miles  an  hour,  and  tlie 
other  requiring  the  bell  on  the  locomotive  to  be  rung  continu- 
ally while  running  within  the  city.  The  record  does  not  show 
that  either  section  was  read  to  the  jury  as  evidence,  and  coun- 
sel for  appellant  admits  that  they  were  not  lead  until  after 
the  evidence  was  all  in,  and  counsel  for  appellee  was  address- 
ing the  jury.  Then  the  section  limiting  the  speed  was  read 
as  a  part  of  the  address,  and  was  objected  to  by  appellant ;  the 
objection  was  overruled  and  appellant  excepted.  The  only 
injury,  if  any,  to  appellant  from  this  source,  must  arise  from 
the  reading  of  the  one  section  in  the  hearing  of  the  jury,  and 
that  must  be  regarded  as  harmless,  because,  in  his  opening 
address  to  the  jury,  before  any  evidence  was  given,  that  sec- 
tion of  the  ordinance  was  stated  in  substance  by  appellant's 
counsel,  and  he  then  admitted  that  the  train  which  caused  the 
death  of  the  boy  was  at  the  time  running  more  than  ten  miles 
an  hour.  The  opening  address  of  appellant's  counsel  must 
still  have  been  fresh  in  the  minds  of  the  jury  and  the  eflFect 
thereof  would  have  been  as  unfavorable  to  appellant  as  though 
the  section  had  never  been  read. 

The  instructions  requested  by  appellant  and  refused  by  the 
trial  court  are  too  numerous  for  separate  discussion.  Many 
of  them  were  in  conflict  with  the  rule  above  quoted  from 
Cooley  on  Torts,  others  were  misleading,  and  we  think  no 
material  error  was  committed  in  refusing  any  of  them. 
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The  general  verdict  of  the  jury,  as  we  have  seen,  was  based 
upon  tlie  fact  of  wanton  negligence,  and  with  that  fact  the 
answers  to  the  special  interrogatories  are  entirely  consistent. 
The  judgment  is  affirmed. 

Judgment  affirmed. 

6abt,  J.,  took  no  part  in  this  decision. 


Daniel  J.  Hubbard,  Impleaded,  etc., 

V. 

R.  Hall  McCormick  and  William  H.  Beebe. 

Landlord  a  fid  Tenant — Bent — Recovery  of— Set-off  ^Pleading — Gen- 
eral Issue — Evidence. 

In  an  action  broug^ht  for  the  recovery  of  rent,  the  defendant  has  the  right 
under  the  ^n^ral  iraue  to  Hhow  payment,  accord  and  natisfactionf  and  with 
few  exceptions,  any  other  matter  which  wboUy  or  partly  extinjfuished  the 
cause  of  action. 

[Opinion  filed  September  11,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  Franklin  P.  Simons,  for  appellant. 

Mr.  E.  A.  Shebburne,  for  appellees. 

Gary,  J.  Tlie  appellees  demised  to  the  appellant  and 
Carrie  L.  Metcalfe,  two  office  rooms,  for  a  term  of  two 
years,  ending  April  30,  1886,  the  rent  being  $25  per 
month,  payable  monthly  in  advance.  She  occupied  the  rooms 
part  of  the  firstyear,  when  one  Clark  succeeded  her  in  the  pos- 
session. The  case  is  not  very  clearly  presented  by  the  record, 
but  it  seems  to  show  that  Clark  left  on  or  before  May  1, 1885. 
January   25,    1886,    the  appellants  commenced  this  suit   in 
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assumpsit  aorainst  the  lessees.  The  appellant  alone  was  served 
and  defended.  The  declaration  alleged  that  $225  of  the  rent 
was  dne  and  unpaid  when  the  suit  was  coniinenced.  The  find- 
ing of  the  court,  trying  the  case  without  a  jury,  was  for  the 
appellees,  $265.  This  amount  could  not  be  made  up  by  accru- 
ing interests,  and  the  discrepancy  can  only  be  disregarded  by 
the  application  of  the  rule  stated  in  Thomas  v.  Roosa,  7 
Johns.  (N.  Y.)  461,  that  the  court  will  intend  that  the  dam- 
ages could  not  have  been  given  if  a  good  breach  of  the 
contract  to  pay  had  not  been  shown.  On  the  trial  the  appel- 
lant testified  that  Clark  had  the  rooms  furnished  in  fine 
style,  and  enumerated  a  number  of  articles  which  nmst  have 
been  of  considerable  value,  and  offered  to  prove  the  actual 
value,  and  that  one  of  the  appellees  told  the  appellant  that 
they  had  taken  the  furniture  on  account  of  the  rent.  This 
offer  was  rejected,  upon  the  ground  that  a  set-off  could  not 
be  admitted  under  the  general  issue. 

But  it  was  not  a  set-off.  If  taken  on  account  of  the  rent, 
it  was  satisfaction  of  the  rent  to  the  extent  of  its  value,  if  no 
price  was  agreed  upon;  or  to  the  extent  of  the  price,  if  agreed 
upon.  Under  the  general  issue  the  appellant  had  the  right  to 
show  payment,  accord  and  satisfaction,  and,  with  few  excep- 
tions, any  other  matter  which  wholly  or  partly  extinguished 
the  appellee's  cause  of  action.     1  Ch.  PI.  478,  Ed.  1844. 

The  refusal  to  admit  this  testimony  was  erroneous,  and 
being  excepted  to,  and  now  assigned  as  error,  the  judgment 
ought  to  be  reversed.  But  the  case,  Nason  v.  Letz,  73  111. 
371,  stands  in  the  way.  There,  as  here,  proper  evidence  was 
excluded;  there,  as  here,  the  bill  of  exceptions  did  not  show 
a  motion  for  a  new  trial  denied,  and  upon  that  the  court  say: 
"We  are  prohibited  from  inquiring  into  the  question  whether 
the  court  erred  in  rejecting  this  evidence.  It  was  only 
ground  for  a  new  trial  if  erroneous,  and  should  have  been  so 
urged;  and  on  overruling  the  motion,  it  should  have  been 
prcj^erved  in  a  bill  of  exceptions,  before  error  could  be 
assigned  on  that  decision  of  the  court."  That  case  has  been 
twice  cited  since  by  that  court  in  volumes  preceding  Yol.  120. 
Whether  in  later  ones  can  not  readily  be  ascertained.     It  has  not 
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been  criticised.  The  report  of  that  case,  however,  does  not 
show  that  the  action  of  the  court  in  rejecting  the 'offered  evi- 
dence was  excepted  to  at  the  time.  It  is  a  probable  inference 
that  it  was,  but  not  certain.  It  seems  unnecessary  that  a  court 
should  commit  the  same  error  twice  before  it  can  be  cor- 
rected. 

The  reasoninfjf  and  the  authority  to  the  contrary  in  Leven- 
berger  v.  Paul,  25  III.  App.  480,  is  satisfactory  and  convinc- 
ing.  Gauche  v.  Mayer,  27  111.  134;  Lowe  v.  Moss,  12  111.  477. 

lieversed  and  remanded. 
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Theodore  Kolb,  by  his  Next  Friend,  etc., 

V. 

Chicago  Stamping  Company. 

Maftfer  and  Servant — Minor  Serranf — Duty  fo  Instruct  and  ProUct — 
Machinery — Failure  to  Guard— Request  **  to  hurrif''* — Personal  Injuries — 
Contributory  JS eg li genes — Evidence, 

1.  In  an  action  brought  by  a  serTant  to  recover  from  his  employer  for  in- 
juries alleged  to  have  been  suffered  through  his  negligence,  this  court  holds, 
that  the  risks  attending  the  use  of  the  machine  in  question  were  obvious  and 
assumed  by  the  servant  as  incident  to  bis  employment,  and  that  failure 
to  guard  the  treadle  in  question  did  not  constitute  negligence  on  the  part 
of  the  defendant. 

2.  Evidence  in  such  ca^e  that  other  boys  had  been  injured  by  similar 
machines  in  the  same  shop,  should  not  be  considered. 

[Opinion  filed  September  11,  1889.] 

Appkal  from  the  Circuit  Court  of  Cook  County    the  Hon. 
Julius  S.  Gkinnell,  Judge,  presiding. 

Messrs.  Allan  G.  Stoby  and  Fked  W.  Stort,  for  appel- 
lant. 


Mr.  R  S.  Thompson,  for  appellees. 


MoRAN,  J.     This  action  was  brought  by  appellant  by  his 
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next  friend,  to  recover  damages  from  appellee  for  the  loss  of 
the  fingers  of  his  right  hand  in  a  stamping  machine  owned  by 
appellee,  and  at  which  appellant  was  working. 

At  the  close  of  plaintiff's  case  the  court  instructed  the  jury 
that  the  evidence  was  insufficient  to  sustain  a  verdict  for  the 
plaintiff,  and  that  they  should  find  for  the  defendant.  This 
ruling  of  the  court  is  the  error  assigned  on  the  appeal.  The 
evidence  shows  that  appellant,  who  was  at  the  time  something 
over  sixteen  years  of  age,  applied  to  a])pellee's  superintendent 
for  employment  in  the  stamping  shop,  and  was  taken  by  the 
Buperintendent  to  a  foreman,  who  was  told  to  set  the  boy  to 
work  on  a  press.  The  foreman  took  him  to  a  machine  for 
pressing  bottoms  for  coal  hods. 

The  stamp  which  did  the  pressing  was  operated  by  steam 
and  was  set  in  motion  by  the  operator  pressing  a  treadle  with 
his  foot.  The  scuttle  bottom  to  be  shaped  was  laid  on  the 
die  and  iron  clamps  closed  around  it,  which  clamps  have 
handles  by  means  of  which  the  operator  holds  the  bottom  in 
such  manner  that  when  the  die  descends  it  presses  the  bottom 
into  a  new  shape  with  a  projecting  lip  over  the  top  of  the 
rim  of  the  clamps.  When  the  treadle  was  pressed  by  the 
foot,  the  die  came  down,  and  then  returned  to  its  place  and 
remained  there  till  the  treadle  was  again  pressed.  The  fore- 
man stood  by  appellant  while  several  bottoms  were  pressed, 
and  as  he  operated  the  machine  all  right,  left  him,  and  appel- 
lant worked  at  the  machine  the  remainder  of  the  day,  and  the 
next  day,  and  the  third  day  till  abont  four  o'clock,  when  the 
accident,  which  caused  the  injury,  occurred.  About  half 
an  hour  before  the  happening  of  the  accident  the  foreman 
came  around,  and  finding  appellant  sitting  resting  and  the 
press  idle,  told  him  to  liurry  up  and  go  to  work,  that  he 
wanted  to  get  rid  of  that  die  and  put  another  in  its  place, 
and  appellant  resumed  work  and  continued  for  a  while  and 
then  sat  resting  again.  The  foreman  returned  and  found  him 
idle,  and  said  to  him  that  he  must  hurry  up,  that  if  he  could 
not  do  better  than  that  they  would  have  to  put  another  man 
in  his  place;  that  they  did  not  want  such  men  in  the  shop  as 
he  was. 


490  Appellate  Courts  of  Illinols. 


Vol.  ^i.]  Kolb  v.  Chiciigo  Stamping  Co. 


Appellant  began  work  and  in  a  few  moments  one  of  the 
bottoms  stuck  on  the  die.  While  endeavoring  to  remove  the 
bottom  or  pan  he  leaned  forward  on  the  higli  stool  on  which 
he  was  sitting  and  his  foot  pressed  down  on  the  treadle  bring- 
ing the  punch  down  on  his  hand  and  cutting  off  his  lingers. 
There  is  no  evidence  in  the  case  that  the  machinery  was  not 
all  in  j)erfect  repair,  and  in  good  working  order,  or  any  evi- 
dence tending  to  show  that  the  appliances  for  doing  the  work 
were  not  of  the  usual  kind  or  that  they  lacked  any  safeguard 
that  was  in  use  on  such  machines,  or  that  its  operation  was 
attended  with  any  danger  not  plainly  apparent,  and  not  easily 
avoided  by  ordinary  attention.  Counsel  for  appellant  strenu- 
ously argues  that  it  was  negligence  not  to  have  the  treadle 
boxed,  but  there  was  no  evidence  introduced  to  show  that  it 
could  be  boxed  or  that  it  was  usual  or  customary  to  box 
treadles  on  such  machines.  The  case  in  this  respect  differs 
materially  from  that  of  Rummel  v.  Dilworth,  111  Post.  343, 
cited  and  relied  on  by  counsel.  In  that  case  the  court  say 
that  there  was  evidence  tending  to  show  that  closing  the 
gate  was  attended  with  danger  that  the  operator  was  liable 
to  be  caught  in  the  cogs. 

There  is  evidence  also,  that  this  diiBcnlty  was  easily  obvi- 
ated by  the  extension  of  the  guard  rail  to  cover  the  point  of 
danger,  and  that  this  appliance  was  reasonably  necessary  for 
flie  safety  of  the  operator,  but  that  in  fact  the  rail  was  want- 
ing where  most  required. 

The  offer  to  show  that  other  boys  had  been  hurt  by  similar 
machines  in  the  same  shop  was  not  competent;  non  constat^ 
that  they  were  not  injured  entirely  by  their  own  fault  or  care- 
lessness. The  admission  of  such  evidence  would  require  the 
trial  of  their  cases  in  this  suit.  So  far  as  we  can  gather,  all 
danger  attending  the  operation  of  this  machine  would  be 
perfectly  obvious  to  any  boy  of  ordinary  capacity,  of  appel- 
lant's age  or  even  much  younger.  He  knew  that  a  pre.'-Bure 
of  the  foot  upon  the  treadle  brought  down  the  upper  die  or 
stamp,  and  he  knew  that  the  pressure  of  such  stamp  on  tlio 
lower  die  would  crush  whatever  was  beneath  it,  and  employers 
are  not  required  to  instruct  or  protect  against  such  obvious 
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dangers.  Takin^^  all  the  evidence  introduced  by  appellant, 
with  all  the  legitimate  inferences  which  can  be  drawn  there- 
from, we  are  unable  to  perceive  that  appellees  were  guilty  of 
any  wrong  or  negligence  which  could  be  made  the  basis  of  a 
verdict  in  favor  of  appellant. 

Unless  we  should  be  prepared  to  hold  that  an  employer  is 
liable  for  every  accident  that  happens  to  a  boy  in  his  employ, 
though  caused  by  the  boy's  own  negligence  or  want  of  ordi- 
nary care,  and  when  the  employer  is  guilty  of  no  negligence, 
we  can  find  no  ground  on  which  a  verdict  in  favor  of  appel- 
lant could  rest. 

We  think  there  was  no  evidence  to  sustain  appellant's  case, 
and  that  the  court  properly  instructed  the  jury  to  find  for  the 
defendant 

Judgment  affirmecL 


Fanny  Bernauer  and  Valentine  Ruh 

V. 

Hartman  Steel  Company. 


Master  and  Servant — Negligence  of  Servant — Master^ 8  Liability — In- 
dependent Contractor — Evidence. 

In  an  action  brou(?ht  by  a  tenant  agninat  his  landlord  for  the  recovery  of 
damasres  for  injury  suHered  through  the  overflowing  of  a  tank,  caused  by 
the  negli^rence  of  the  employes  of  a  plumber  engaged  in  m<iking  certain 
repairs  in  the  building  in  question,  this  court  holds  that  the  said  plumber 
wafl  not  an  independent  contractor,  and  declines  to  interfere  with  a  judg- 
ment in  behalf  of  the  plaintiff. 

[Opinion  filed  September  11,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Arnold  Tripp  and  Eugene  Ehrlich,  for  appellants. 

If  there  is  any  liability  at  all  it  is  for  actual  damages,  and 
this  must  bo  proven.  In  this  case  one  witness  only  testified 
on  this  point,  and  that  was  Mr.  Williams.     The  total  damage 
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was  about  $4^0.  '^  I  can  not  tell  in  detail  how  much  the  dam- 
aged goods  were  soW  for;"  this  is  all  the  evidence  offered  as 
to  damage.  Now  we  submit  that  the  rule  as  to  damages  is  not 
about  a  given  sum  but  such  damages  as  were  sustained  actually; 
and  about  $400  maj  mean  only  $395  or  even  less;  such  evidence 
should  not  have  been  considered,  and  if  considered,  does  not 
furnish  a  measurement  from  which  the  court  can  find  any 
amount 

As  to  the  law  in  the  case :  The  evidence  shows  that  Ruh 
was  employed  as  a  plumber  to  do  a  specific  job.  He  em- 
ployed the  man  who  did  it;  he  assumed  entire  control  of  the 
work,  gave  the  necessary  directions,  took  possession  of  the 
premises  at  the  time  of  doing  the  work,  and  did  the  job 
ace  irding  to  his  own  skill  and  judgment,  in  a  good,  workman- 
like manner,  without  any  interference  or  suggestion  from  the 
owner  or  her  ag  nt.  Ruh  was  an  inde|)endent  contractor,  and 
not  a  servant.  Quarman  v.  Burnett,  6  Mees.  &  Wei.  490; 
Milligan  v.  Wedge,  12  Adol.  &  Ellis,  737;  Butler  v.  Hunter, 
7  Hurlstone  &  Norman,  826;  DcForest  v.  Wright  et  al.,  2 
Mich.  3C9;  Stone  v.  Codman,  15  Pick.  297;  Shearman  & 
Redf.  on  Negl.,  Sec.  74-76  and  77  (2d  Ed.);  Harrison  v. 
Collins,  86  Pa.  State,  153;  Scammon  v.  City  of  Chicago,  25 
111.  361;  Hale  et  al.  v.  Johnson,  80  111.  185. 

The  owner  of  fixed  property  is  not  liable  for  wrongs  of  an 
independent  contractor,  or  his  servants.  2  Thompson  on 
Negl.,  899;  Hoit  v.  Whately,  61  Ala.  569;  Shaw  v.  Crocker, 
42  Cal.  435;  Harrison  v.  Collins,  86  Pa.  153;  Linton  v.  Smith 
and  others,  8  Gray,  147;  Wharton  on  Negl.,  Sec.  181;  Corbin 
V.  American  Mills,  22  Conn.  274;  Prairie  State  L.  &  T.  Co.  v. 
Doig  et  al.,  70  III.  52;  Scammon  v.  City  of  Chicago,  25  111. 
434;  Shearman  and  Redfield  on  Negl.,  100;  Hole  v.  Railway 
Co.,  6  Hurlstone  &  Norman,  497. 

The  evidence  establishes  the  fact  that  the  plaintiflPs  goods 
would  not  have  been  damaged  if  a  certain  faucet  marked  *'B" 
had  not  been  left  o])en  in  the  night.  The  trial  court  must 
necessarily  have  found  that  Ruh's  workman  left  it  open,  and 
did  not  notify  anybody  not  to  turn  it  different  from  the  way 
he  left  it.     This  finding  was  contrary  to  the  evidence.     But 
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supposing  that  such  was  the  fact,  the  act  which  caused  the 
damage  did  not  result  from  the  authority  of  the  defendant, 
Fanny  Bernauer.  The  authority  under  which  the  phimber 
who  did  the  work  acted  was  that  of  his  master.  He  could 
not  have  two  masters  at  the  same  time.  Kuh  was  his  master; 
he  hired  him  ;  he  directed  him  what  to  do.  The  agent  of  the 
owner  was  not  present  at  any  time  durinsf  the  progress  of  the 
work.  Fanny  Bernauer  did  not  do  the  act  which  caused  the 
mischief.  It  was  not  done  by  one  acting  under  her  command 
or  request,  it  was  not  done  by  one  over  whose  conduct  she 
had  the  efficient  control,  whose  operations  she  might  direct, 
whose  neffliffe nee  she  mi "fht  restrain.  She  can  not  be  held 
liable,  unless  upon  the  general  proposition  that  a  person  shall 
be  answerable  for  any  injury  which  arises  in  carrying  into 
execution  that  which  he  has  employed  another  to  do.  The 
law  does  n<»t  impose  so  broad  a  responsibility.  Rapson  v. 
Cubitt,  9  M.&  W.  710  (1842);  De  Forrest  v.  Wright,  2  Mich- 
3^)8;  Hilliard  v.  Richardson,  3  Gray,  349;  City  of  Chicago  v. 
Bobbins,  2  B'ack,  418. 


Messrs.  E.  H.  &  N.  E.  Gary,  for  appellee. 

The  plumber  was  grossly  negligent  in  many  respects.  He 
failed  to  notify  appellee  of  the  change,  so  as  to  permit  its 
officers  to  protect  its  property;  he  failed  to  close  and  tighten 
stop-cock  H;  he  failed  to  notify  any  one  about  the  premises 
of  the  danger,  or  how  to  prevent  damage,  and  closing  the 
waste-pipes  was  not  only  unnecessary  but  a  most  bungling  job; 
he  left  the  premises  at  3  o'clock  in  the  afternoon.  There  was 
ample  time  that  day  before  the  water  rose  to  put  in  a  piece 
of  pipe  in  pipe  A,  thus  closing  the  gap  and  proven tin<j 
damage.  Even  if  the  water  had  come  through  the  sink  and 
the  faucet  had  been  left  open,  or  the  surplus  water  had  gone 
through  the  branch  pipe  in  which  stop-cock  B  was  located, 
and  the  sto|>cock  had  been  opened  and  left  open  by  an 
unknown  person,  still  the  negligence  of  the  plumber  was  the 
proximate  cause  of  the  damage,  and  appellants  would  be 
liable. 

As  to  the  amount  of  the  damages,  the  manager  of  appellee 
testified  that  the  damages  for  which  claim  was  made,  were 
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abont  if400.  That  there  were  other  items  of  expense,  bat  he 
did  not  have  the  details  and  made  no  claim  for  them.  Extra 
effort  was  made  by  appellee  to  preserve  the  property  and 
make  the  loss  as  small  as  possible.  Cross-examination  would 
have  bronght  ont  further  details  if  they  were  desired. 

Upon  the  qnestion  of  the  liability  of  the  owner,  Bernauer, 
little  need  be  said.  The  plumber  was  not  an  independent  con- 
tractor, nor  in  possession  or  control  of  the  property.  He  was 
simply  an  employe,  a  servant,  subject  to  the  orders  and  con- 
trol of  his  employer. 

Per  Curiam.  The  judgment  in  this  case  is  bapcd  on  the 
negligence  of  appellants  by  which  a  certain  water  tank  was 
overflowed  and  damage  thereby  caused  to  the  stock  of  hard- 
ware of  appellee  in  the  building  where  the  tank  was  situated. 

The  case  was  tried  by  the  court  without  a  jury,  appellants 
found  guilty  and  the  damages  assessed  at  $400.  It  is  one  of 
the  class  of  cases  in  whicl)  appeal  is  so  often  made  to  this 
court  to  reverse,  on  the  ground  that  the  finding  or  verdict  is 
contrary  to  the.  evidence.  A  reading  of  the  evidence  leaves  a 
conviction  on  the  mind  that  the  theory  of  appellee  is  probably 
correct,  and  the  finding  of  the  trial  court  in  conformity  with 
the  most  reasonable  deduction  that  can  be  made  from  the 
evidence  will  not  be  set  aside  here.  Ruh,  one  of  the  defend- 
ants, was  a  plumber  who  was  employed  by  the  owner  of  the 
building,  Fanny  Bci*nauer,  to  make  some  changes  and  repairs 
in  the  plumbing,  and  his  employe's  negligence  in  performing 
the  work  caused  the  injury  to  appellee's  goods.  Appellants 
now  insist  that  Ruh  was  an  independent  contractor,  for  whose 
neglect  Bernauer  was  not  liable.  The  terms  of  the  employ- 
ment of  Ruh  are  not  given  and  it  must,  therefore,  be  assumed 
that  no  special  terms  were  agreed  on.  He  was  employed 
generally  to  do  the  required  work,  and  was  for  tliat  purpose 
the  agont  or  servant  of  his  employer.  Possession  or  control 
of  the  building  or  plumbing  or  any  part  of  it  was  not  given  to 
him.  His  employer  had  the  right  to  control  and  direct  the 
entire  work,  and  might  have  discharged  Ruh  from  the  employ- 
ment if  he  refused  to  obey  her  instructions. 
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The  cliaracter  of  his  employment  bears  no  resemblance  to 
that  of  an  independent  contractor.  Glickauf  et  al.  v.  Maurcr, 
75  111.  289;  Cooley  on  Torts  (2d  Ed.),  643. 

There  is  notliing  in  the  lease  from  appellant  Bernauer  to 
appellee  which  exempts  her  from  claims  for  damages  caused 
by  the  neglect  of  herself  or  employes  in  making  re  pail's  on 
the  plumbing  in  the  building.  We  think  there  is  evidence 
which  supports  the  finding  as  to  the  measure  of  damages. 

The  judgment  is  aflii*med. 

Judgment  affirmed. 


Edward  T.  Singer,  Assignee, 

V. 

Michael  B.  Leavitt. 


Insolvp.nnj — Afttdgnm^nt — Contract  of  Insolvent — Ass^impihn  of  hy 
Assignee — Theatrical  Troupe— Guaranty — Evidence — Order  of  County 
Court. 


1.  The  County  Court  may  properly  order  tbe  payment  oF  debts  incurred 
under  duly  authorized  contracts  entered  into  by  an  assignee  for  the  purpose 
of  preserving  the  property  involved,  and  rendering  it  avsiitable  to  the  cred- 
itors. 

2.  This  court  affirms  an  order  of  the  County  Court  directing  the  pay- 
ment of  a  certain  biilance  claimed  to  be  due  the  manager  of  a  theatrical 
troupe  who  entered  into  a  contract  with  the  proprietor  of  a  theatre  to  pUiy 
therein  a  seiuon  of  one  week  upon  a  certain  guaranty,  said  9ontract 
having  been  assumed  by  the  &<isignee  of  such  proprietor,  who  subsequently 
made  a  voluntary  assignment  for  the  beneGtof  his  creditors. 

[Opinion  filed  September  11,  1889.] 

Appeal  from  tlie  County  Court  of  Cook  County;  the  Hon. 
E.  H.  Gary,  Judge,  presiding. 

Messrs.  Hanecy  &  Merrick,  for  appellant. 

Messrs.    Gentleman,   Eicholson   &   Nolan,    and    Case, 
JuDsoN  &  HoGAN,  fop  appellee. 


t 
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An  order  of  a  conrt  such  as  is  referred  to  in  this  case, 
implies  consent  that  all  expenses  in  connection  with  carrying 
the  same  into  effect  shall  bo  paid  out  of  the  first  moneys 
on  hand.     Beach  on  Receivers,  p.  299. 

Since  it  is  impossible  lor  the  assignee  to  operate  a  theatre 
without  incurring  expenses,  it  is  entirely  reasonable  that  the 
proj)erty  to  be  benetited  by  his  management  shall  bear  the 
cost  of  it.  It  is  equally  reas^tnable  that  his  necessary  ex- 
penses in  operating  and  managing  the  theatre  shall  constitute 
a  lien  in  preference  to  all  other  obh'gations.  Wallace  v. 
Looniis,  97  U.  S.  2S6;  Miltenberger  v.  Logansport  K.  R  Co., 
106  U.  S.  286 ;  Taylor  v.  R  R  R  R  Co.,  7  Fed.  Rep.  377; 
Atkins  V.  Petersburg  R.  R.  Co.,  3  Hughes,  307. 

The  courts  go  further  and  hold  that  where  the  best  inter- 
ests of  all  concerned  demand  the  continuance  of  a  business, 
or  the  operating  of  a  railroad, that  "the  debts  incurred  there- 
by have  priority  over  the  incumbrances."  Gilbert  v.  W.  C. 
G.  T.  R.  R.  Co.,  33  Gratt  686. 

There  is  no  doubt  that  the  assignee  had  tiie  power  to  make 
such  a  contract,  and  that  whatever  loss  may  have  arisen  under 
such  contract,  should  be  payable  out  of  either  the  income  of 
the  property  in  his  hands  or  out  of  the  estate  itself.  If  the 
court,  through  the  assignees,  sees  fit  to  operate  a  theatre  with 
the  honest  intention  of  thereby  enhancing  the  value  of  the 
estate  and  security  of  the  numerous  creditors,  then  it  does 
not  lie  either  in  the  mouth  of  the  assignee  or  the  creditors  to 
object  to  the  payment  of  such  claim,  in  the  event  of  a  loss, 
inasmuch  as  they  would  have  been  benefited  had  the  theatre 
made  money.  Under  such  an  agreement  as  was  made  by 
the  assignee  in  this  case,  we  are  satisfied  beyond  any  question 
whatever,  that  the  claim  of  the  appellee  is  a  first  lien  upon 
the  property  in  the  hands  of  the  assignee,  superior  and  para- 
mount to  all  others,  and  should  be  paid  as  one  of  the  charges 
incident  to  the  management  and  control  of  the  theatre  while 
in  the  hands  of  the  assignee  as  the  representative  of  the  court. 
The  following  authorities  we  think  will  fully  sustain  our 
position:  Cowdrey  v.  R.  R.  Co.,  1  Woods,  330;  Cowdrey  v. 
R.  R  Co.,  93  U.  S.  352;  Fosdick  v.   Schall,  99  U.    S.  235; 
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TJnion  Trust  Co.  v.  Illinois  Midland  Co.,  117  U.  S.  465;  High 
on  Receivers,  Sec.  395;  Noyes  v.  Ritch,  52  Me.  115;  BIu- 
inenthal  v.  Brainard,  28  Vt  402;  Gilbert  v.  R  R  Co.,  33 
Gratt  586;  Southern  Law  Review,  Vol.  4  (N.  S.),  page  29; 
American  Law  Review  (1883),  page  832. 

MoRAN,  J.  Appellee,  who  was  the  manager  of  a  theatrical 
company,  on  the  18th  of  July,  1888,  entered  into  a  contract 
with  Baker,  ihe  owner  of  a  theatre  at  that  time  being  built 
on  Wabash  avenue  in  Chicago,  to  play  a  certain  season  of  one 
week  with  his  company  at  said  theatre.  The  time  iirst  fixed 
in  the  contract  for  beginning  the  season  was  April  7,  1889, 
but  it  was  afterward  changed  at  the  request  of  Baker  to 
December  10,  1888.  By  the  contract  appellee  was  to  furnish 
the  stage  representations,  etc.,  and  was  to  receive  seventy  per 
cent  of  the  gross  receipts  of  each  performance,  and  the  said 
owner  of  t]ie  theatre  guaranteed  that  appellee's  share  should 
reach  the  sum  of  $2,500  for  the  week.  Before  the  time  camo 
for  the  commencement  of  the  engagement,  Baker,  the  owner 
of  the  theatre,  made  a  voluntary  assignment  for  the  benefit  of 
his  creditors,  of  the  theatre  and  other  property,  and  the 
assignee  petitioned  the  court  for  leave  to  keep  the  theatre 
running,  representing  that  such  course  would  be  for  the  best 
interests  of  the  property,  and  in  order  to  do  so  asked  leave  to 
go  forward  with  tlie  engagement  made  with  appellee,  and 
thereupon  the  court  ordered  the  assignee  to  operate  said  thea- 
tre until  the  further  order  of  the  court,  unless  cause  should  be 
shown,  to  the  contrary  within  five  days.  Thereupon  the 
assignee  indorsed  the  contract  between  appellee  and  Baker 
as  follows : 

**  Pui^suant  to  the  order  of  the  County  Court  in  re  Baker 
et  a1.,  I  hereby  ratify  the  within  contract 

"  W.  W.  Charles,  Assignee.'' 

"Chicago,  Dec.  2,  1888. 

Thereupon  appellee  commenced  his  engagement  at  said  thea- 
tre at  the  time  fixed  in  said  contract  and  played  for  one  week, 
and  afterward  filed  his  petition  in  the  County  Court  stating 
the  foregoing  facts,  and  that  there  was  due  to  him  under  the 

Vol.  XXXIII 33 
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terms  of  the  said  contract,  $1,019.80,  which  the  court  ordered 
the  assignee  to  pay  out  of  any  money  in  his  hands  after  pay- 
ing all  expenses  of  administration,  and  all  expenses  of  the 
said  business  as  carried  on  by  the  assignee;  but  the  court 
reserved  the  question  whether  or  not  said  claim  should  be 
paid  out  of  a  sale  of  the  property  owned  by  the  insolvent  at 
the  time  of  the  assignment  From  this  order  the  appeal  is 
prosecuted. 

As  we  understand  this  order,  it  has  relation  to  tlie  payment 
of  an  indebtedness  incurred  in  managing  and  conserving  the 
property  in  the  hands  of  the  assignee,  and  if  it  be  admitted 
that  the  court  has  power  and  authority,  and  that  it  istlieduty 
of  the  court  to  pursue  such  course  with  reference  to  the 
property  which  comes  to  its  hands  as  will  best  preserve  its 
value  and  render  it  most  available  to  the  creditors,  as  to 
which  it  seems  to  us  there  can  be  no  doubt,  then  it  must  fol- 
low that  the  court  is  to  exercise  a  reasonable  discretion  as  to  its 
o])eration  and  management.  It  was  impossible  in  the  nature  of 
things  for  the  assignee  to  operate  the  theatre  without  incur- 
ring expenses  and  making  contracts,  and  it  would  be  certainly 
unjust  for  the  court  to  authorize  the  incurring  of  an  exj)ense 
for  the  benefit  of  the  property,  and  then  turn  the  one  who,  on 
the  faith  of  such  order,  furnished  services,  over  to  seek  remu- 
neration by  sharing  with  ordinary  creditors  in  the  final  dis- 
tribution of  the  assets.  What  is  done  to  preserve  the  estate 
to  the  creditors  may  well  be  done  at  the  cost  of  the  estate. 
Appellee  does  not  come  in  making  a  claim  against  the  estate 
as  a  general  creditor.  He  is  merely  seeking  pay  for  what  he 
has  done  for  the  estate  after  it  came  to  the  hands  of  the 
assignee,  with  the  assent  of  the  assignee  and  the  approval  of 
the  court. 

There  is  nothing  in  the  record  tending  to  show  any  abuse 
of  discretion  on  the  part  of  the  court,  and  the  order  appealed 
being  one  of  discretion,  can  only  be  reviewed  for  manifest 
abuse  of  the  court's  power. 

Order  affirmed. 
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William  R.  Hamilton 

V. 

Ira  R.  Harvey. 

Master  and  Servant — Services  Rendered — Recovery  for — Real  Estate 
Broker — Ordinance  as  to^  Sees.  1  and  3 — Licenses, 

In  an  action  to  recover  compensation  for  services  rendered  in  the  city  of 
Chicago  in  negotiating  a  leaHe,  this  court  holds  that  the  acts  in  question  are 
not  within  the  municipal  ordinance  touching  the  necessity  for  real  estate 
brokers  to  be  licensed. 

[Opinion  filed  September  11, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
RoLLiN  S.  Williamson,  Judge,  presiding. 

Messrs.  Miller,  Leman  &  Chase,  for  appellant 
We  contend : 

1.  That  the  sole  purpose  of  the  ordinance  in  question  is 
to  get  revenue,  anl  that  it  does  not  assume  to  reach  or 
affect  the  validity  of  contracts  made  by  an  unlicensed  broker; 
and  that  such  contracts  are  not  affected  thereby,  or  against 
any  public  policy,  or  void,  but  are  valid;  and  that  the  cases 
where  contracts  of  an  unlicensed  pei*son  are  held  voi^  are 
where  the  purpose  of  the  license  law  is  something  beyond 
getting  revenue  from  the  license  fee,  e.  g,^  the  protection  of 
the  public  interests  or  to  carry  out  a  public  policy.  Smith  v. 
Mawhood,  14  M.  &  W.  452;  Johnson  v.  Hudson,  11  Ea8t(K. 
B.),  180;  Brown  v.  Duncan,  10  B.  &  C.  93;  Bailey  v.  Harris, 
12  Q.  B.  905;  Cope  v.  Kowland,  2  M.  &  W.  149;  Tyler  v. 
Larimore,  2  W.  K.  179;  Aiken  v.  Blaisdell,  41  Vt.  655;  Griffith 
V.  Wells,  3  Denio,  226;  Lamed  v.  Andrews,  1U6  Mass.  435; 
Pope  V.  Beals,  108  Mass.  562;  Taliaferro  v.  Moffett,  54  Ga. 
150,  153;  Lindsay  v.  Rutherford,  17  B.  Mon.  245;  Strong  v. 
Darling,  9  Ohio  E.  201;  Pangborn  v.  Westlake,  36  Iowa,  546. 

2.  That  this  contract  in  question  in  itself — in  its  consider- 
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ation  and  matter  to  be  performed — is  not  forbidden  by  law, 
but  is  le^I  and  nnobjectiouable;  and  that  it  does  not  provide 
for,  or  in  itself  contemplate,  a  violation  of  the  ordinance. 
And  the  fact  that  the  plaintiff  has  violated  the  ordinance  in 
something  to  be  done  on  his  part,  does  not  taint  the  contract 
with  illegality  or  prevent  him  from  recovering  for  a  breach 
of  it.  Wetherell  v.  Jones,  3  B.  &  Ad.  221;  Story  on  Con- 
tracts, Sec.  — . 

8.  That  the  common  council  of  the  citj  of  Chicaorohaeno 
power  to  pass  an  ordinance  having  the  effect  claimed  by  appel- 
lee for  this  one,  or  to  prohibit  the  business  of  real  estate  bro- 
kci*age,  or  to  make  the  contracts  of  an  unlicensed  real  estate 
dealer  illegal.  That  a  municipal  corporation  has  no  powero 
except  such  as  are  expressly  given  by  the  statute,  or  neces- 
sarily implied  in  or  incident  to  the  powers  expressly  granted. 
1  Dillon,  Mun.  Cor.,  Sec.  89;  Schott  v.  People,  89  111.  195; 
Cook  Co.  V.  McCrea,  93  111.  236.  That  the  statute  giving 
municipal  corporations  the  power  to  tax  and  license  brokers 
does  not  expressly  or  by  fair  implication  authorize  them  to 
make  their  business  or  contracts  unlawful  if  license  is  not 
taken  out  Kev.  Stat,  Chap.  24,  Art.  V,  Sec.  63,  clause  91 ; 
1  Starr  &  C,  473.  That  this  provision  of  the  statute  author- 
izes such  a  license  ordinance  as  may  affect  the  person  of  the 
broker  and  not  his  biisifiess  or  contrcLcts;  and  that  the  ordi- 
nances in  question  affect  only  the  person  of  the  broker,  making 
him  subject  to  the  penalty  if  it  is  violated,  but  does  not  affect 
the  business  or  contracts  of  the  broker.  That  under  the  ordi- 
nance no  qualifications  are  required,  and  any  person  who 
desires  to  carry  on  the  business  of  a  real  estate  broker  is 
entitled  to  the  license  on  payment  of  the  license  fee,  and  the 
ordinance  does  not  seek  to  regulate  the  business;  and  tliat 
thei*e  is  no  public  policy  violated  by  the  contracts  or  business 
of  a  real  estate  broker  who  carries  on  his  business  in  the  city 
of  Chicago  without  having  taken  out  the  license  required  by 
the  ordinance. 

4.  That  the  question  of  the  violation  of  the  ordinance  and 
its  effects  is  solely  a  question  between  the  city  of  Chicago  and 
the  broker  who  violates  it;  and  that  a  person  dealing  with 
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each  broker  has  no  concern  therein  nor  any  right  to  raise  the 
queBtion  in  a  suit  npon  the  contract  between  himself  and  the 
broker. 

5.  That  such  ordinance  is  penal,  and  is  to  be  construed 
strictly.  And  that  the  transaction  in  question  in  the  case  at  bar 
— negotiating  a  lease — does  not  come  within  the  detinition  of  a 
real  estate  broker  contained  in  the  ordinance.  And  that, 
therefore,  has  no  application  to  this  case. 

6.  That  the  Circuit  Court  on  the  evidence  should  have 
held  plaintiff  entitled  to  recover.  And  on  defendant's  motion 
to  take  the  case  from  the  jury  and  to  instruct  the  jury  to  find 
for  the  defendant,  the  court  should  have  directed  judgment 
for  plaintiff  as  on  a  demurrer  to  the  evidence. 

Mr.  James  Frake,  for  appellee. 

Whatever  other  courts  may  have  held,  the  Supreme  Court 
of  this  State  has  decided  that,  "  When  the  Legislature  pro- 
hibits an  act  or  declares  that  it  shall  be  unlawful  to  perform 
it,  every  rule  of  interpretation  must  say  that  the  Legislature 
intended  to  interpose  its  power  to  prevent  the  act,  and,  as  one 
of  the  means  of  its  prevention,  that  the  courts  shall  hold  it 
void.  This  is  as  manifest  as  if  the  statute  had  declared  that 
it  should  be  void.  To  hold  otherwise  would  be  to  give  the 
person  or  corpoi*ation  the  same  right  in  enforcing  prohibited 
contracts  as  the  good  citizen  who  respects  and  conforms  to 
the  law."  Cincinnati  Mut.  Health  A8sui*ance  Co.  v.  Rosen- 
thal, 55  111.  85  (at  91). 

This  is  likewise  true  of  an  ordinance  of  a  town  or  city.  In 
Mason  v.  Shawneetown,  77  111.  537,  the  court  says :  "  When 
an  incorporated  town  or  city  has  been  vested  with  a  power  to 
pass  ordinances  by  the  Legislature  for  the  government  or 
welfare  of  the  muncipality,  an  ordinance  enacted  by  the  leg- 
islative branch  of  the  corporation,  in  pursuance  of  the  act 
creating  the  corporation,  has  the  same  force  and  effect  as  a 
law  passed  by  the  Legislature,  and  can  not  be  regarded  other- 
wise than  as  a  law  of  and  within  the  corporation." 

To  the  same  effect  are  Wright  v.  C.  &  N.  R.  R,7Ill.App. 
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438  ;  Hopkins  v.  Mayor  of  Swansea,  4  M.  <&  M.  at  page  640; 
Heland  v.  Citj  of  Lowell,  8  Gray,  408. 

The  power  of  the  city  to  pass  this  very  ordinance  has  been 
upheld  in  Braun  etal.  v.  City  of  Chicago,  110  III.  186. 

Many  of  the  cases  decided  by  our  Supreme  Court  on  this 
question  were  fully  reviewed  and  approved  in  the  elaborate 
opinion  in  the  case  of  Penn  v.  Bornman,  102  111.  582.  (See 
authorities  there  cited.) 

The  same  doctrine  was  again  re-affirined  in  Banking  Co.  v. 
Eatcnberg,  103  III.  460. 

Our  State  is  not  alone  in  holding  that  where  a  statute  or 
ordinance  enacts  a  penalty  for  carrying  on  a  particular  busi- 
ness without  a  license,  no  action  can  be  maintained  on  a  con- 
tract made  by  one  who  violates  the  statute  or  ordinance. 
Bensley  v.  Bignold,  7  Eng.  Com.  Law,  18S;  Downing  v. 
Ringer,  7  Mo.  685;  ^tna  Ins.  Co.  v.  Harvey,  11  Wis.  412; 
Williams  v.  Cheney,  8  Gray,  222;  Jones  v.  Smith,  8  Gray, 
500;  Wood  v.  Armstrong,  54  Ala.  150;  Dillon  v.  Allen,  4G 
Iowa,  299;  IngersoU  v.  Kandall,  14  Minn.  400;  Ferdon  v. 
Cunningham,  20  How.  Pr.  (N.  T.)  154;  Best  v.  Bander,  29 
Id.  489. 

In  many  of  the  above  cases  the  same  point  was  urged  as  is 
urged  in  this  case — that  the  object  of  the  ordinance  was  to 
raise  revenue  and  did  not  invalidate  contracts. 

In  the  case  of  Johnson  v.  Hulings,  108  Pa.  St  498,  the 
court  say,  p.  509 : 

"  The  result  follows  that  Johnson,  in  the  transaction  in 
hand,  stands  in  the  position  of  a  real  estate  broker  who  f  eeks 
to  enforce  a  contract  which,  under  the  statute,  he  had  no 
right  to  make,  and  by  the  making  of  which  he  subjected  him- 
self to  the  penalty  imposed  by  the  statute.  But  a  contract 
such  as  this,  opposed  as  it  is  alike  to  good  morals  and  public 
policy,  can  not  be  enforced.  That  has  been  ruled  times 
without  number." 

Gary,  J.  The  appellant  seeks  to  recover  from  the  appellee 
compensation  for  services  rendered  in  the  city  of  Chicago,  in 
negotiating  a  lease  for  the  appellee. 

The  appellant  had  no  license  as  a  real  estate  broker,  as  pro- 
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vided  by  the  ordinance  copied  in  Hustis  v.  Pickands,  27  111. 
App.  270,  and  the  Circuit  Court  ruled,  intending,  no  doubt,  to 
follow  that  c.se,  that  he  could  not  recover. 

It  is  not  necessary  to  review  that  decision  now,  though  an 
elaborate  argument  is  made  against  it,  as  the  definition  which 
Sec.  3  of  the  ordinance  makes  of  a  real  estate  broker,  excludes 
the  kind  of  service  for  which  appellant  claims  pay. 

If  the  ordiniuce  had  not  defined  the  business,  but  left  the 
meaning  of  the  words,  ''real  estate  broker,"  open,  then  the 
appellant  might  have  been  within  them  as  "  one  who  is 
engaged  for  others  in  negotiating  contracts  relative  to  prop- 
erty with  the  custody  of  which  they  have  no  concern."  Braun 
V.  Chicaijo,  110  111.  186.  But  the  common  council  must 
have  known  that  many  persons  are  agents  for  owners,  resident 
and  non-resident;  have  the  care  of  property,  see  to  repairs, 
pay  taxes,  rent  and  collect  the  rents,  and  that  all  this  might  be 
with  or  without  connection  with  the  kinds  of  business  men- 
tioned in  Sec.  3  of  the  ordinance.  Consolidating,  so  far  as 
affects  the  question  here,  Sees.  1  and  3,  the  effect  is:  '*lt  shall 
not  be  lawful  for  any  person  to  exercise  within  the  city  the 
business  of  *  *  *  selling  of  or  negotiating  sales  of  real 
estate  belonging  to  otliers     *    *     *     without  a  license." 

An  argument  might  be  spun,  that  the  creation  of  an  estate 
for  years  carved  out  of  the  fee,  is  the  sale  of  such  interest 
f(jr  the  price  of  the  rent  to  be  paid,  but  it  would  be  repug- 
nant to  the  common  understanding. 

Holding  that  the  ordinance  has  no  application  to  the  matter 

in    controversy,  the  judgment  is   erroneous,   and   must   be 

reversed  and  the  cause  remanded. 

lie  versed  and  remanded. 


Lyman  Baird  and  Francis  Bradley 

V. 

Elias  Shipman,  Administrator. 

Agency — IteaJ  Estate  Agents  in  Complete  Control — Seghqence  of— 
Agreement  to  Putin  Complete  Repair — Failure  to  do  so — Injury  to  Third 
Person — Damages — Recocery  o/\from  Agent, 
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1.  If,  in  the  exercise  of  his  duties^  an  afrent  is  intrusted  with  the  opera- 
tion of  a  dangerous  machine,  to  guard  himself  from  pergonal  liability  he 
must  lise  proper  care  in  its  management  and  supervision  so  that  others  in 
the  use  of  ordinary  care  will  not  suffer  in  life,  limb  or  property.  Such 
duty  is  a  common  law  obligation,  and  is  neither  increased  nor  diminished  by 
his  entrance  upon  the  duties  of  the  agency,  nor  can  its  breach  be  excused  by 
the  plea  that  hu  principal  is  chargeable. 

2.  An  agent  in  undertaking  and  entering  upon  the  execution  of  a  partic- 
ular work,  is  bound  to  use  reasonable  care  in  the  manner  of  executing  it, 
so  as  not  to  caune  any  injury  to  third  persons  which  may  be  the  natural 
consequence  of  his  acts,  and  he  can  not,  by  abandoning  its  execution  mid* 
way,  and  leaving  things  in  a  dangerous  condition,  exempt  himself  from 
liability  to  third  persons  who  suffer  injury  by  reason  of  his  having  so  left 
them  without  proper  safeguards. 

S.  In  an  action  against  real  estate  agents  for  the  recovery  of  damages 
for  the  death  of  a  third  person  rightfully  upon  premises  owned  by  a  non- 
resident and  in  their  charge,  it  being  alleged  that  the  same  occurred 
through  the  dtingerous  condition  of  a  stuble  door  thereon,  this  court  declines 
to  interfere  with  the  verdict  for  the  plaintiff. 

[Opinion  filed  September  16,  1869.] 

Appeal  from  the  Circnit  Conrt  of  Cook  County;  the  Hon. 
Frank  Baser,  Judge,  presiding. 

Mr.  L.  H.  BouTELL,  for  appellants. 

Agents  are  not  liable  to  third  persons  for  damages  caused 
by  their  negligence. 

It  is  an  old  and  well  established  ])rinciple  that  an  agent  is 
not  liable  to  third  parties  for  damages  caused  by  his  negligence. 
He  is  so  liable  for  misfeasance,  but  not  for  non-feasance. 
The  reason  assigned  is  tliat  there  is  no  privity  between  the 
agent  and  third  persons.  He  is  so  liable  to  his  principal  for 
neglect,  and  the  principal  alone  is  liable  to  third  persons. 
Story  on  Agency,  Sec.  308;  3  Sutherland  on  Damages,  p. 
60;  Bell  v.  Josslyn,  3  Gray,  309. 

An  apparent  exception  to  the  rule  is  in  the  case  of  con- 
tractors, to  whom  the  owner  of  lanc^  has  surrendered  its 
possession  and  control  during  the  performance  of  the  contract. 
In  these  cases  it  is  held  that  the  contractor  becomes,  for  the 
time  being,  a  substituted  principal,  and  so  becomes  liable  to 
third  persons  for  the  negligence  of  himself  or  his  employes. 
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J3ut  for  the  same  reason  that,  in  this  class  of  ciises,  the  con- 
tractor is  held  liable  to  third  persons  for  negligence,  it  is  also 
held  that  there  is  no  liability  on  the  part  of  the  owner. 
Scammon  v.  City  of  Chicago,  25  111.  424;  Prairie  State  L.  & 
T.  Co.  V.  Doig,  70  111.  62;  Hale  v.  Johnson,  80  111.  185;  Kep- 
perly  v.  Ramsden,  83  111.  354. 

But  even  in  the  case  of  a  contractor,  if  the  owner  retains 
a  supervisory  power  over  the  work,  it  is  held  that  the  owner, 
and  not  the  contractor,  is  liable  to  third  persons  for  acts  of 
negligence.  Schwartz  v.  Gilmore,  45  111.  455;  City  of  Chi- 
cago v.  Joney,  60  111.  387. 

In  the  first  of  these  cases  it  was  held  that  the  owner  was 
liable  for  the  negligence  of  the  contractor,  because  the  work 
was  to  be  done  under  the  supervision  of  the  owner's  architect. 
In  the  second  case  the  owner  was  held  liable  for  the  negli- 
gence of  the  contractor,  because  the  work  was  to  be  done 
under  the  direction  of  the  owner's  engineer. 

In  the  case  at  bar,  there  was  nothing  in  the  relation  of  the 
appellants,  Baird  &  Bradley,  to  Goodman,  to  take  the  case 
out  of  the  ordinary  rule  applicable  to  principal  and  agent. 
They  were  merely  real  estate  agents,  having  charge  of  this 
property  to  rent  it  for  the  benefit  of  the  owner.  Their  duty 
to  Mr.  Goodman  required  them  to  rent  it  to  the  best  advan- 
tage, and  to  that  end  to  put  it  in  such  repair  that  it  would  so 
rent.  They  were  not  in  the  position  of  contractors  who  had 
the  complete  control  of  the  property,  but  were  at  all  times 
subject  to  the  direction  of  Goodman  the  owner.  The  char- 
acter of  their  agency  is  set  forth  in  the  stipulation  in  this  case 
(Rec.  102)  as  follows: 

"Baird  &  Bradley,  the  other  defendants  in  this  case,  are  real 
estate  agents  in  the  city  of  Chicago,  doing  a  general  business 
as  such  real  estate  agents  therein,  and  as  such  were  the  agents 
I  of  said  Goodman,  having  the  charge  of  said  property  as  real 
estate  agents,  to  rent  the  same  for  the  said  Goodman,  subject 
to  any  directions  he  might  give  them  from  time  to  time  con- 
cerning the  same." 

The  principles  laid  down  in  Schwartz  v.  Gilmore,  and  City 
of  Chicago  v.  Joney,  are  applicable  to  the  present  case.     As 
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between  Baird  &  Bradley  and  Mr.  Goodman,  it  was  nndoubt- 
edij  the  duty  of  Baird  &  Bradley  to  see  that  the  premises  when 
rented  were  in  proper  repair.  But  they  did  not  for  this  pur- 
pose, have  such  complete  possession  and  control  of  tlie  prem- 
ises that  Goodman  could  not  interfere  with  their  actions  at 
any  time  and  in  any  way  he  saw  fit  Tliey  never,  therefore, 
occupied  the  position  of  substituted  principals.  They  were 
merely  agents,  liable  to  their  principal  for  neglect  of  duty, 
but  not  liable  for  such  neglect  to  third  persons. 

The  court  was  therefore  in  error  when  it  instructed  the 
jury  to  find  Baird  &  Bradley  euilty,  if  they  found  that  Baii'd 
&  Bradley  ^'had  full  power  and  authority  to  make,  upon  said 
barn,  all  necessary  and  proper  repairs,  to  keep  it  in  good 
repair  and  condition  without  consulting  Mr.  Goodman,  the 
owner,  and  that  it  was  their  duty,  under  their  employment . 
from  Goodman  to  make  such  repairs  when  necessary;  in  short 
that  they  had  full  cuuti'ol,  power  and  authority  over  said 
premises." 

Messrs.  Cameron  &  Hughes,  for  appellee. 

Garnett,  p.  J.  This  is  an  appeal  from  a  judgment  for 
damages  founded  on  the  alleged  negligence  of  appellants,  by 
which  the  death  of  Joseph  Garnett,  appellee's  intestate,  is  said 
to  have  been  caused.  The  place  whure  the  injury  happened 
was  in  a  barn  situated  on  premises  on  Michigan  avenue  in 
Chicago,  belonging  to  Aaron  C.  Goodman,  who  was  then  and 
for  several  years  before,  a  resident  of  Hartford,  Connecticut 
Appellants  were  his  agents  for  renting  the  premises  during  the 
years  1884  and  1885,  and  during  both  years  were  carrying  on 
the  real  estate  business  in  Chicago.  On  the  trial,  evidence  was 
given  tending  to  show  that  they  had,  in  fact,  complete  con- 
trol of  the  premises  with  the  residence  and  barn  thereon, 
repairing  the  same  in  their  discretion,  and  thei'e  was  no  proof 
that  in  such  matters  they  received  any  directions  from  the 
owner.  The  property  was  rented  by  appellants  to  Emma  R. 
Wheeler  and  A.  K.  Tillman  from  April  1,  1884,  to  April  30, 
1885,  and  to  Emma  E.  Wheeler  from  May  1,  1885,  to  April 
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30,  1886.  Both  leases  were  in  writing  and  by  the  terms  of 
each  lease  the  tenant  covenanted  to  keep  the  premises  in  good 
repair.  The  tenant  in  the  last  lease  rented  the  })rcmi8es  to 
Nellie  E.  Price,  who  occupied  the  same  from  April  28th,  to 
September,  1885.  The  evidence  tends  to  prove  that  when 
the  lease  was  made  to  Emma  R,  Wheeler,  the  large  carriage 
door  to  the  barn  was  in  a  very  insecure  condition,  and  that 
appellants,  through  one  Warner,  the  manager  of  their  renting 
department,  verbally  agreed  with  Mrs.  Wheeler  to  put  the 
premises  in  thorough  repair.  Nothing  was  done  to  improve 
the  condition  of  the  door,  and  on  Juno  12,  1885,  while  the 
deceased,  an  expressman  by  occupation,  was  engaged  in 
delivering  a  load  of  kindling  in  the  barn  for  one  of  the  parties 
living  in  the  house,  the  door,  weighing  about  400  pouiide,  fell 
from  its  fastenings  and  injured  him  to  such  an  extent  that  he 
died  the  next  day. 

Appellants  make  two  points :  1.  That  the  verdict  is  clearly 
against  the  weight  of  the  evidence.  2.  Tliat  they  were  the 
agents  of  the  owner,  Goodman,  and  liable  to  him  only  for  any 
negligence  attributable  to  them.  There  is  nothing  more  than 
the  ordinary  conflict  of  evidence  found  in  such  cases,  present- 
ing a  question  of  fact  for  the  jury,  and  their  linding  must 
be  respected  by  this  court  in  deference  to  the  well  settled  rule. 

The  other  point  is  not  so  easily  disposed  of.  An  agent  is 
liable  to  his  principal  only  for  mere  breach  of  his  contract, 
but  even  in  the  |)erformance  of  the  duties  imposed  upon  him 
by  contract  with  his  principal,  he  must  have  due  regard  to  riio 
rights  and  safety  of  third  persons.  He  can  not  in  all  cases  lind 
shelter  behind  his  principal.  If,  in  the  course  of  his  agency,  he 
is  intrusted  with  the  operation  of  a  dangerous  machine,  to 
guard  himself  from  personal  liability,  he  must  use  proper 
care  in  its  management  and  supervision,  so  that  others  in  the 
use  of  ordinary  care  will  not  suflFer  in  life,  limb  or  projj- 
erty.  Swydam  v.  Moore,  8  Barb.  358;  Phelps  v.  Wait,  30 
K  Y.  78. ' 

It  is  not  his  contract  with  the  principal  which  exposes  him 
to,  or  protects  him  from,  liability  to  third  persons,  but  his 
common  law  obligation  to  so  use  that  which  he  controls  as  not 
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to  injure  another.  That  obligation  is  neither  increased  nor 
diminished  by  his  entrance  upon  the  duties  of  agency,  nor  can 
its  breach  be  excused  by  tlie  plea  that  his  principal  is  charge- 
able.    Delaney  v.  Rochereau,  34  La.  An.  1123. 

If  the  agent  once  actually  undertakes  and  enters  npon  the 
iexecntion  of  a  particular  work,  it  is  his  duty  to  use  reasonable 
care  in  the  manner  of  executing  it,  so  as  not  to  cause  any 
injury  to  third  persons  which  may  be^he  natural  consequence 
of  his  acts;  and  he  can  not,  by  abandoning  its  execution  mid- 
way and  leaving  things  in  a  dangerous  condition,  exempt  him- 
self from  liability  to  a  third  person  who  suffers  injury  by 
reason  of  his  having  so  left  them  without  proper  safeguard. 
Osborne  v.  Morgan,  130  Mass.  102. 

A  number  of  authorities  charge  the  agent,  in  such  cases,  on 
the  ground  of  misfeasance  as  distinguished  from  non-feasance. 
Mecham  in  his  work  on  Agency,  Sec  572,  says:  ^'  Some  con- 
fusion has  crept  into  certain  cases  from  a  failure  to  observe 
clearly  the  distinctii>n  between  non-feasance  and  misfeasance. 
As  has  been  seen,  the  agent  is  not  liable  to  strangers  for  the 
injuries  sustained  by  them  because  he  did  not  undertake  the 
performance  of  some  duty  which  he  owed  to  his  principal 
and  imposed  upon  him  by  his  relation,  which  is  non-feasance. 
Misfeasance  may  involve,  also,  to  some  extent,  the  idea  of 
not  doing;  as  where  the  agent,  while  engaged  in  the  perform- 
ance of  his  undertaking,  does  not  do  something  which  it  was 
his  duty  to  do,  under  the  circumstances;  does  not  take  that 
precaution,  does  not  exercise  that  care,  which  a  due  regard 
for  tlie  rights  of  others  requires.  All  this  is  not  doing;  it 
is  not  the  not  doing  of  that  which  is  imposed  upon  the  agent 
merely  by  virtue  of  his  relatione,  but  of  that  which  is 
imposed  upon  him  by  law  as  a  responsible  individual  in  com- 
mon with  all  other  members  of  society.  It  is  the  same  not 
doing  which  constitutes  actionable  negligence  in  any  rela- 
tion." To  the  same  effect  are  Lottman  v.  Barnett,  62  Mo. 
159;  Martin  v.  Benoist,  20  111.  App.  263;  Harriman  v.  Stowe, 
57  Mo.  93;  Bell  v.  Joselyn,  3  Gray,  309. 

A  case  parallel  to  that  now  in  hand  is  Campbell  v.  Portland 
Sugar  Co.,  62  Me.  552,  where  agents  of  the  Portland  Sugar 
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Companj  had  the  charge  and  management  of  the  wharf  belong- 
ing to  the  companj,  and  rented  the  same  to  tenants,  agreeing 
to  keep  it  in  repair.  They  allowed  the  covering  to  become 
o)d,  worn  and  insecure,  by  means  of  which  the  plaintiff  was 
injared.  The  court  held  the  agents  were  equally  responsible 
to  the  injured  person  with  their  principals. 

Wharton  in  his  work  on  Negligence,  Sec.  535,  insists  that 
the  distinction,  in  this  class  of  cases,  between  non-feasance  and 
misfeasance,  can  no  longer  be  sustained;  that  the  true  doctrine 
js,  tliat  when  an  agent  is  employed  to  work  on  a  particular 
thing,  and  has  surrendered  the  thing  in  question  into  the  prin- 
cipal's hands,  then  the  agent  ceases  to  be  liable  to  third  per- 
sons for  hurt  received  by  them  from  such  things,  though  the 
hurt  is  remotely  due  to  the  agent's  negligence;  the  reason 
being  that  the  cansal  relation^'bctwecn  the  agent  and  the  person 
hurt  is  broken  by  the  interposition  of  the  principal,  as  a  dis- 
tinct center  of  legal  responsibilities  and  duties,  but  that  wher- 
ever there  is  no  such  interruption  of  causal  connection,  and 
the  agent's  negligence  directly  injures  a  stranger,  the  agent 
having  liberty  of  action  in  respect  to  the  injury,  then  such 
stranger  can  recover  from  the  agent  damages  for  the  injury. 
The  rule,  whether  as  stated  by  Mcchem  or  Wliarton,  is  suffi- 
cient to  charge  appellants  with  damages  under  the  circum- 
stances disclosed  in  this  record.  Thev  had  the  same  control 
of  the  premises  in  question  as  the  owner  would  have  had  if  he 
had  resided  in  Chicago  and  attended  to  his  leasing  and  repair- 
ing. In  that  respect  appellants  remained  in  control  of  the 
premises  until  the  door  fell  upon  deceased.  There  was  no 
interruption  of  the  causal  relation  between  them  and  the 
injured  man;  tliey  were,  in  fact,  for  the  time  being,  substi- 
tuted in  the  place  of  the  owner,  so  far  as  the  control  and 
management  of  the  property  was  concerned.  The  principle 
that  makes  an  independent  contractor,  to  whose  control  prem- 
ises upon  which  he  is  working  are  surrendered,  liable  for 
damages  to  strangers  caused  by  his  negligence,  although  he 
is  at  the  time  doing  the  work  under  contract  with  the  owner 
(Wharton  on  Neg.,  Sec  440),  would  seem  to  be  sufficient  to 
hold  appellants.     The  owner  of  cattle  who  places  them  in  tho 
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hands  of  an  agister  is  not  liable  for  damages  committed  by 
them  while  tliey  are  under  control  of  the  agister.  It  is  the 
possession  and  control  of  the  cattle  which  fix  the  liability,  and 
the  law  imposes  upon  the  agister  the  duty  to  protect  strangers 
from  injury  by  them.  Ward  v.  Brown,  64  111.  307;  Osborn 
V.  Adam,  70  III.  291. 

When  appellants  rented  the  premises  to  Mrs.  Wheeler  in 
the  dangerous  condition  shown  by  the  evidence,  they  volun- 
tarily set  in  motion  an  agency  which,  in  the  ordinary  and  nat- 
ural course  of  events  would  expose  persons  entering  the  bam 
to  personal  injury.  Use  of  the  bam  for  the  purposes  for 
which  it  was  used  when  the  deceased  came  to  his  death,  was 
one  of  its  ordinary  and  appropriate  uses,  and  might,  by  ordi- 
nary foresight,  have  been  anticipated. 

If  the  insecure  condition  of  the  door  fastenings  had  arisen 
after  the  letting  to  Mrs.  Wheeler,  a  diflferent  question  would 
be  presented,  but  as  it  existed  before  and  at  the  time  of  the 
lotting,  the  owner  or  persons  in  control  are  chargeable  with 
the  consequence.  Gridley  v.  Bloomington,  68  111.  47;  Tomie 
y.  Hampton,  Supreme  Court  of  Illinois,  Opinion  filed  at 
Ottawa,  June  15,  1889.  Neither  error  is  well  assigned,  and 
the  judgment  is  aflii*med. 

Judgment  affirmed. 

~^ '  6101 
44  212 

44  887,  ■ 

44  450< 
44  527 

«  smI  Horace  N.  Harris 

V. 

Ellen  Brain  and  William  E.  Brain. 

Trover — Action  of—Partie9 — Hushnnd  and  Wife — Property  in  Wife 
Ahne — Practice  —  Bills  of  Exception — Insufficiency  qf—Chattfls-^ 
Ecchange  of — Fraudulent  Representations* 

1.  Joinder  of  husband  and  wife  in  an  action  of  trover  for  property 
belon^ringto  the  wife  alone,  is  improper. 

2.  Exhibits  written  on  sheets  succeelinff  the  siirnatnre  of  the  jad^e 
instead  of  being  incorporated  in  the  bill  of  exceptions,  constitutes  no  part 
thereof. 

3.  A  vendee  has  no  right  to  rely  upon  general  words  of  pnise  on  the 
part  of  the  vendor. 
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[Opinion  filed  September  16,  1889.] 

Appeal  from  the  Circnit  Court  of  Cook  Connty;  the  Hon. 
Frank  Baker,  Judge,  presiding. 

Messrs.  Turner  &  Moors,  for  the  appellant. 

Messrs.  Long  &  Hutchinson,  for  the  appellees. 

Garnbtt,  p.  J.  Allusion  has  several  times  been  made  in 
the  opinions  of  the  Appellate  and  Supreme  Courts,  to  the 
loose  practice  of  referring,  in  a  bill  of  exceptions,  to  exhibits, 
written  on  sheets  succeeding  the  signature  of  the  judge, 
instead  of  incorporating  them  in  the  bill,  but  appellant  has 
not  been  deterred  from  pursuing  that  course,  although  several 
cases  may  be  found  where  a  hearing  on  the  merits  has  been 
prevented,  solely  by  that  practice.  The  words  and  figure 
"Exhibit  I,  here  oflEered  and  admitted  in  evidence,"  is  not  a, 
sufficient  identification  of  a  document  marked,  "  Exhibit  I,'' 
which  precedes  the  title  page  to  the  bill  of  exceptions,  or 
follows  the  signature  of  the  judge.  Numerous  documents 
were  offered  in  evidence  in  the  trial  of  this  case  in  the  Circuit 
Court,  and  all  but  one  of  them  are  identified  in  that  way  only. 
It  is  needless  to  say  that  these  constitute  no  part  of  the  bill  of 
exceptions.  If  appellant  had  to  rely  on  these  documents, 
M'hich  he  has  thus  ineffectually  sought  to  bring  before  us,  his 
ap]3eal  would  necessarily  fail.  Another  error  assigned  is,  how- 
ever, fatal  to  the  judgment  The  action  being  trover,  brought 
by  Ellen  Brain  and  William  E.  Brain,  her  husband,  it  appeared 
on  the  trial  from  plaintiff's  own  evidence  that  the  property, 
alleged  to  have  been  converted,  was  the  separate  property  of 
the  wife,  and  that  the  husband  had  no  interest  therein. 
Joinder  of  the  husband  and  wife  in  such  case  is  clearly  en*or. 
City  V.  Speer,  66  111.  154;  Hennies  v.  Vogel,  66  III.  401;  C, 
B.  &  Q.  R  E.  Co.  V.  Dickson,  67  111.  122;  1  Chitty  PI.  66. 

It  is  charged  by  appellees,  that  in  a  proposed  exchange 
between  themselves  and  appellant,  the  latter  gained  possession 
of  the  goods  in  question  by  means  of  false  and  fraudulent 
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representations  concerning  the  property  ho  was  to  give  them 
in  the  transaction.  We  find  n  'thing  in  the  representation 
concerning  the  property  he  was  to  give  them  in  the  transac 
tion.  We  find  nothing  in  the  representations  exceeding  the 
bounds  of  commendation  which  the  law  tolerates  in  a  vendor. 
No  matter  of  fact  was  falsely  stated,  and  appellees  had  no 
right  to  rely  upon  general  words  of  praise. 

There  may  be  donbt  whether  the  goods  were  delivered  to 
appellant  under  the  contract,  or  merely  by  way  of  temporary 
accommodation,  and  that  question  can  be  fairly  submitted  to 
a  jury  at  the  next  trial,  if  appellees  shall  see  tit  to  dismiss 
William  £.  Brain  out  of  the  case. 

The  judgtnent  is  reversed  and  the  case  remanded. 

Heuersed  and  remanded. 


I  S3  51^  ^     John  C.  Simonbs 

57    4W 

V. 

Emilt  S.  p.  Allen. 


Husband  and  Wife — Marriage — Bill  to  DeclareVoid — Ditorce  in  Another 
State — Re-marriage — Rule  in  New  York, 

1.  It  18  a  rule  of  law  in  the  State  of  New  York,  that  a  decree  of  divorce 
obtained  in  aDotber  State  against  one  who,  at  the  time  it  was  rendered  and 
during  the  pendency  of  the  proceeding  was  domiciled  in  New  York,  and  who 
was  not  personally  served  with  process,  and  did  not  appear  in  the  action  or 
proceedings,  is  wholly  inoperatire  and  Yoid,  so  far  as  relates  to  the  defend- 
ant  in  rach  divorce  proceeding. 

2.  The  presumption  is,  that  a  contract  of  marriage  is  to  be  performed  in 
the  place  in  which  the  parties  to  it  are  domiciled  at  the  time  the  marriage 
is  performed,  and  the  capacity  of  each  party  to  enter  into  a  valid  contract 
must  be  determined  by  the  law  of  the  place  of  the  marriage. 

8.  A  marriage,  invalid  at  the  place  it  was  entered  into,  mu<)t  be  held 
invalid  wherever  the  question  of  its  validity  is  niised  for  determination. 

4.  Upon  the  introduction  of  the  decisions  of  another  State,  showing  the 
rule  of  law  therein  touching  certain  cases,  it  is  proper  for  the  court  to 
determine  the  validity  of  a  marriage  contracted  in  that  State  by  the  law 
therec^. 


First  District — Marcfi  Term,  1889.       513 

Simonds  v.  Allen. 

6.  Upon  a  bill  filed  prayingr  that  a  marriage  which  had  been  performed 
in  another  Sbtte  sliould  be  declared  void,  this  court  hoidn  that  the  ceremonv 
in  question  was  a  mere  form,  and  that  the  trial  court  erred  in  disinist>ing 
said  bill. 

[Opinion  filed  October  23,  1889.] 

Appkal  from  the  Superior  Court  of  Cook  County;  the 
Tlon.  Hknky  M.  Shp^pakd,  Judge,  presiding. 

Messrs.  John  C.  Simonds,  j^o  se^  Edward  Maher  and 
George  A.  Gary. 

No  appearance  for  appellee. 

MoRAN,  J.  Appellant  filed  his  bill  in  the  Superior  Conrf, 
praying  that  a  marriage,  which  had  been  performed  between 
him  and  the  appellee  in  the  State  of  New  York,  bo  declared 
void.  An  aflidavit  that  appellee  was  a  non-resident  of  this 
State,  and  that  she  was  a  resident  of  the  State  of  New  York, 
was  filed,  and  proof  of  service  upon  her  in  the  State  of  New 
York  of  a  certified  copy  of  the  bill  of  complaint,  and  a  notice, 
as  required  by  statute,  was  made,  and  her  default  regularly 
entered.  On  hearing  the  evidence  introduced  by  apjiellant  in 
support  of  his  bill,  the  chancellor  refused  the  decree  and  ordered 
the  bill  dismissed,  and  to  reverse  such  order  this  appeal  is 
prosecuted. 

The  facts  as  alleged  in  the  bill  and  proved  by  the  evidence 
are  as  follows: 

A  marriage  ceremony  was  performed  between  appellant  and 
appellee  in  the  city  of  Rochester  and  State  of  New  York,  on 
the  27th  day  of  January,  1877,  and  the  parties  lived  and 
cohabited  as  husband  and  wife  in  the  said  State  for  some  years 
thereafter.  At  the  time  of  said  marriage  appellant  knew  that 
appellee  had  been  before  married  to  a  man  named  Allen,  but 
was  informed  by  appellee  that  her  said  husband,  Allen,  had 
been  dead  some  eight  years.  In  December,  1886,  appellant 
ascertained  that  Allen  was  alive  and  a  resident  of  Flint, 
Michigan.  Appellee  was  man'ied  to  Jerome  Allen  in  Cayuga 
county,  State  of  New  York,  in  1852,  and  lived  with  him  as 
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his  wife  fourteen  yoare.  In  1868,  while  living  in  the  city  of 
Auburn,  New  York,  she  deserted  her  said  husband,  Jerome 
Allen,  and  thereafter  thej  never  lived  together.  Appellee 
continued  to  reside  in  the  State  of  New  York,  but  said  Jerome 
Allen  removed  from  said  State  in  1869  and  located  in  the 
State  of  Michigan,  where  he  was  living  at  the  date  of  appel- 
lant's marriage  to  appellee,  and  where  he  still  resides.  In 
1872  said  Jerome  Allen  instituted,  in  the  Superior  Court 
of  the  City  of  Detroit,  a  suit  for  divorce  from  appellee. 
In  said  suit  service  was  bj  publication  only.  She  was  not 
personally  served  with  process  or  notice  either  in  Michigan 
or  New  York,  and  did  not  appear  either  in  person  or  by  attor- 
ney. At  the  time  of  said  divorce  proceeding  she  was  a 
resident  of  the  State  of  New  York,  where  she  had  continued  to 
live  from  the  time  she  deserted  said  Allen,  and  slie  was  not  at 
an3'  time  a  resident  of  the  State  of  Michigan.  Default  was 
entered  against  her  in  the  proceeding  in  Detroit,  and  the 
court,  after  hearing  evidence  in  support  of  the  bill,  rendered 
a  decree  of  divorce.  As  soon  as  appellant  learned  that  Allen 
was  alive  he  ceased  living  with  appellee,  and  shortly  there> 
after,  on  ascertaining  the  facts  above  set  forth  with  reference 
to  the  Detroit  divorce,  he  instituted  his  suit  for  relief,  pray- 
ing to  have  the  said  marriage  with  appellee  declared  void 
ah  initio. 

It  has  been  maintained,  as  the  law  of  the  State  of  New  York, 
by  a  coosistent  line  of  decisions  of  the  highest  courts  of  said 
State,  running  through  a  period  of  more  than  seventy  years, 
and  commencing  with  the  case  of  Borden  v.  Fitch,  16  Johns. 
121,  and  finding  the  latest  expression,  ro  fir  as  we  are  advised, 
in  Cross  v.  Cross,  in  108  N.  Y.  629,  that  a  decree  of  divorce 
obtained  in  another  State  against  one  who,  at  the  time  it  was 
rendered  and  during  the  pendency  of  the  proceeding,  was 
domiciled  in  the  State  of  New  York,  and  who  was  not  per- 
sonally served  with  process,  and  did  not  appear  in  the  action  or 
proceeding,  is  wholly  inoperative  and  void,  so  far  as  relates  to 
the  defendant  in  such  divorce  proceeding.  In  The  People  v. 
Baker,  76  N.  Y.  78,  the  defendant,  who  was  indicted  for  the 
crime  of  bigamy,  offered  in  evidence  an  exemplified  copy  of 
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the  record  of  judgment  in  the  Court  of  Common  Pleas  of  the 
Conntj  of  Seneca,  State  of  Ohio,  in  a  proceeding  against  him 
by  his  first  wife  for  divorce,  in  which,  before  he  married  the 
second  wife  in  Kew  York,  a  decree  was  entered,  purporting 
to  dissolve  the  first  marriage.  The  record  shows  proof  of 
service  on  the  defendant  by  publication,  and  no  personal 
appearance  by  him.  Prior  to  the  commencement  of  said 
judicial  proceedings  in  Ohio  the  defendant  resided  at  Koches*' 
ter,  in  the  State  of  New  York,  and  he  continued  to  reside 
there  until  after  the  decree  of  divorce  was  rendered,  and  there 
was  no  pretense  that  defendant  was  domiciled  in  Ohio,  or 
temporarily  abiding  there  at  any  time  during  the  pendency  of 
the  divorce  proceedings.  The  record  was  excluded,  so  far  as 
it  was  offered  to  prove  the  dissolution  of  the  prior  marriage, 
and  the  defendant  was  convicted,  and  the  conviction  sustained 
by  the  Court  of  Appeals,  on  the  ground  that  the  Ohio  decree 
of  div9rce  was  without  effect  upon  the  status  of  the  defend- 
ant in  New  York,  and  that  notwithstanding  said  decree,  his 
marriage  to  a  second  wife  while  his  first  wife  was  living,  was 
a  crime.  O'Dea  v.  O'Dea,  101  N.  Y.  23,  was,  as  this  case  is, 
a  suit  hj  the  husband  to  have  the  marriage  declared  void, 
upon  the  ground  that  at  the  time  it  took  place  a  former  hus- 
band of  the  defendant  was  living,  and  the  marriage  with  him 
was  in  full  force.  The  proof  was  that  the  defendant  married 
her  former  husband  in  New  York,  and  lived  with  him  in  that 
State  till  1860,  when  she  left  him  and  returned  to  hei*  former 
home  in  Canada,  where  she  continued  to  reside  until  1865; 
that  said  former  husband  left  New  York  and  became  a  resi- 
dent of  the  State  of  Ohio  where,  in  March,  1864,  after  a  resi- 
dence of  more  than  one  year,  he  commenced  a  proceeding  for 
divorce  from  the  defendant,  on  the  ground  of  desertion;  that 
copy  of  the  petition  for  divorce  and  of  the  summons  issued 
thereon  were  sent  by  mail  to  the  defendant,  at  Toronto, 
Canada,  in  March,  1864,  and  were  received  by  her;  that  in 
April,  1864,  depositions  in  said  divorce  proceeding  were  taken 
in  Toronto  on  notice  to  defendant,  and  she  was  present  at  the 
taking  thereof,  but  took  no  part  in  person  or  by  counsel. 
She  never  in  any  way  appeared  in  the  proceeding  in  Ohio. 
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A  decree  was  granted  by  the  Ohio  conrt,  dissolving  the 
marriage,  and  after  the  entry  of  said  decree  the  defendant 
married  the  plaintiff,  who  knew  when  the  marriage  occurred 
that  defendant  had  been  a  wife,  and  was  not  a  widow,  and 
also  knew  of  the  Ohio  divorce  proceedings  during  its  pend- 
ency, and  of  its  result  The  former  luisband  was  living 
in  Ohio  at  the  time  of  tlie  marriage  of  plaintiff  and  defend- 
ant. It  was  held  that  the  Ohio  court  had  acquired  no 
jurisdiction  over  the  defendant;  that  the  decree  of  divorce 
was  as  to  her  inoperative  and  void;  that  her  former  mar- 
riage was  still  in  full  force,  and  therefore  her  marriage  with 
the  plaintiff  was  illegal  and  void. 

These  cases  serve  to  illustrate  the  strictness  with  which  the 
rule  is  adhered  to  in  New  York,  and  the  severity  with  which 
it  is  administered,  and  they  make  it  clear  that  if  appellant  was 
seeking  in  that  State  the  same  relief  against  the  marriage  with 
appellee  that  he  is  seeking  here,  it  would  undoubtedly  be 
afforded  to  him. 

Having  become  a  resident  of  this  Stat^*,  is  he  not  entitled 
to  the  same  relief  here  that  he  might  obtain  by  application  to 
the  courts  of  the  State  in  which  the  marriage  contractj  alleged 
to  be  void,  was  made? 

It  must  be  noted  that  the  question  is  not,  what  force  and 
effect  might  be  given  to  the  Michigan  divorce,  if  the  inquiry 
arose  in  relation  to  the  status  of  one  of  the  parties  to  that 
proceeding,  who  should  afterward  contract  marriage  in  this 
State.  We  are  not  called  upon  to  determine  the  validity  of 
the  Detroit  divorce;  our  inquiry  relates  to  the  validity  of  the 
New  York  marriage. 

The  law  i-cgards  marriage  as  creating  a  status.  The  status 
is  based  upon  the  contract  of  the  parties,  and  the  validity  of 
the  contract  is  determined  by  the  law  of  the  place  where  the 
contract  is  made.  The  lex  loci  oontra-ctus  is  tlie  test  of  the 
validity  of  all  contracts,  unless  it  appears  that  the  contract  is 
to  be  performed  in  some  other  jurisdiction.  The  presumption 
is,  the  contract  of  marriage  is  to  be  performed  in  the  place  in 
which  the  parties  to  it  are  domiciled  at  the  time  the  marriage 
is  performed,  and  the  capacity  of  each  party  to  enter  into  a 
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valid  contract  must  therefore  be  determined  by  the  law  of  the 
place  of  the  marriage.  Warrender  v.  Warrender,  2  CI.  &  F. 
536;    Schreck  v.  Schreck,  32  Tex.  587. 

It  is  shown  that  the  parties  to  tlie  marriage  in  question 
were  domiciled  in  New  York,  and  that  the  marriage  cere- 
mony was  performed  there,  and  if,  by  the  law  of  that  State, 
it  was  unlawful  for  one  of  the  parties  to  intermarry,  the 
marriage  was  invalid,  and  if  invalid,  for  such  reason,  at  the 
place  where  the  contract  was  made,  it  must  be  held  invalid 
wherever  the  question  of  its  validity  is  raised  for  determination. 

Complainant  on  the  hearing  in  the  court  below  introduced 
the  New  York  decisions  in  evidence.  The  law  of  New  York 
was  thus  proved  to  the  court,  and  it  was  the  duty  of  the  court 
to  determine  the  validity  of  the  New  York  marriage  by  the 
New  York  law. 

As  we  have  seen,  by  that  law  appellee  had  another  husband 
living  at  the  time  she  contracted  the  marriage  with  appellant, 
and  she  was  incapacitated  to  contract  such  marriage  and  in 
doing  so  committed  an  offense  against  the  State. 

Such  marriage  was  in  fact  and  effect  nothing  but  a  mere 
form ;  as  a  contract  or  as  creating  the  status  of  marriage 
between  the  parties,  it  was  an  absolute  nullity.  "We  think  it 
clearly  within  the  power  of  the  court  to  grant  the  relief 
prayed  by  the  bill,  and  that  it  was  error  to  dismiss  the  bill  for 
want  of  equity.  The  decree  of  the  Superior  Court  will, 
therefore,  be  reversed  and  the  case  remanded  to  that  court, 
with  directions  to  enter  a  decree  in  conformity  with  the 
prayer  of  the  bill.  Heversed  and  remanded. 


Charles  B.  Prouty,  Assignee,  et  al. 

V. 

Emma  B.  Hanford  and  Harry  Eaton. 

WrH  of  Error — Judgment  by  Confession — ^iotes — Consideration — As- 
signment — Preference — Trust — Evidence — Costs. 

1.  If  there  be  a  dissolntion  of  a  partnership,  and  the  remaininjar  partner 
takes  all  the  assets,  and  a&rrecs  with  the  outgoing  partner  to  pay  all  the 
debts,  the  partnership  debts  have  no  preference  over  the  individual  debts 
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of  the  remain!  nflr  pirtaftr  in  the  disposition  of  the  a&aets  which  before  the 
diraoiution,  were  the  amietB  of  the  partjfierfihip. 

2.  Upon  a  writ  of  error  brought  to  reverse  a  decree  of  the  Circuit  Court 
rendered  on  an  appeal  from  the  County  Court  upon  a  petition  filed  in  vol- 
untary amicniuient  proceedings,  to  declare  void  the  allegt^d  lien  of  execu- 
tions isfuied  upon  judgments  by  confession  in  favor  of  the  defendaats,  and 
against  said  insolvent,  as  against  her  property  in  the  hands  of  her  assignee, 
and  to  postpone  and  preclude  said  defendants  from  receiving  any  dividend 
out  of  said  property  until  bona  fide  creditors  should  be  paid,  this  court  holds 
that  the  entering  up  of  said  judgments  by  confession,  the  levying  of  the 
executions  on  said  property,  and  the  making  of  the  voluntary  a^iignroent 
by  the  insolvent  were  all  part  and  parcel  of  one  transaction  by  which  she 
divested  herself  and  intended  to  divpst  herself  of  all  dominion  over  h^r 
property;  that  defendants  should  be  paid  pro  rata  with  the  other  creditors, 
the  amounts  due  them,  and  that  no  costs  be  recovered  by  either  party  from 
the  other,  but  each  to  pay  their  own. 

3.  Notes  accepted  by  children  after  attaining  their  majority,  from  their 
mother,  the  same  covering  their  shares  of  their  father^s  estate,  in  the 
absence  of  evidence  going  to  show  that  they  were  not  given  with  honest 
intent,  will  be  considered  as  being  based  upon  a  sufficient  consideration. 

[Opinion  filed  October  23,  1889.] 

In  erbob  to  the  Circuit  Court  of   Cook  County;  the  Hon 
Oliveb  H.  Hobton,  Judge,  presidin/sf. 

Messrs.  Weiglkt,  Bplklet  &  Gray,  for  Chicago  Shot 
Tower  Co.,  and  Charles  B.  Prouty,  assignee. 

Mr.  James  H.  Fairchild,  for  Hibbard,  Spencer,  Bartlett  & 
Co.,  Winchester  Repeating  Arms  Co.,  Uuion  Metallic  Cart- 
ridge Co.  and  Hartley  &  Graham. 

Mr.  Charles  S.  Thornton,  for  Du  Pont  &  Co.,  Hazard 
Powder  Co.  and  Chicago  Fireworks  Co.,  Batley  &  Waldo, 
for  S.  Westwood  &  Co. 

Partnership  property  is  a  fund  or  estate  held  for  the  pur- 
pose of  the  partnership  as  a  separate  and  distinct  entity.  The 
interest  of  a  partner  therein  is  only  a  claim  against  the  float- 
ing balance  or  surplus  wliicli  may  remain  after  the  payment  of 
the  firm  debts.  Trowbridge  v.  Cross,  7  N.  E.  Eep.  347; 
Rosenstiel  v.  Gray,  112  III.  288. 

The  interests  of  Mrs.  Burgess  and  her  two  children  in  tlie 
property  in  question,  were  joint,  and  so  far  as  the  property 
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was  concerned  they  were  partners.  It  is  analogous  to  a  lim- 
ited or  special  partnership,  and  the  rights  of  Mrs.  Burgess 
and  her  two  children  are  similar  to  the  rights  of  a  general  and 
two  special  partners;  that  is,  the  property  invested  in  trade 
liable  for  all  the  debts  before  either  of  the  partners  can 
obtain  a  share,  and  only  the  general  partner  liable  personally. 
As  to  persons  who  never  had  any  business  transactions 
with  the  firm,  notice  by  publication  is  sufficient;  but  as  to  those 
who  have  actual  dealings  with  the  firm,  actual  notice,  or  its 
equivalent,  must  be  shown  in  order  to  release  a  retiring  ])art- 
ner  from  liability.  Meyer et  al.  v.  Krohn  et  al.,  114  111.  585. 
The  distinguishing  characteristic  of  a  partnership  is  the 
Bharing  in  profits  and  losses.  Wilcox  etal.  v.  Doge  et  al.,  12 
III.  App.  517. 

Wliere  a  partner  buys  out  his  copartners,  agreeing  to  pay 
tlie  debts  of  the  firm,  the  partnership  property  remains  bound 
for  firm  debts  just  as  before  the  sale.  The  lien  of  the  firm 
creditors  attaching  must  be  preferred  to  the  lien  of  an  indi- 
vidual creditor  of  the  remainincr  partner  attaching  first.  Con- 
roy  v.  Woods  et  al.,  13  Calif.  62«;  Phelps  v.  McNeely,  66  Mo. 
554;  Calender  v.  Robinson,  90  Pa.  St  454. 

Where  an  act  is  done  or  a  statement  made  bv  a  partv 
which  can  not  be  coniradicted  or  contravened  without  fraud 
on  his  part  and  injury  to  others  wiiose  conduct  has  been 
influenced  thereby,  an  estoppel  arises.  Vogo  v.  Breed  et  al., 
14  111.  App.  545;  International  Bank  v.  Bowen,  80  111.  545. 

If  a  wife  advance  her  husband  funds,  for  the  purpose  of  car- 
rying on  a  general  trade,  although  in  the  wife's  name,  the  en- 
tire capital  including  increase  will  be  liable  for  the  debts  of  the 
husband.  Wilson  et  al.  v.  Loomis  et  al.,  55  III.  352;  llobinson 
V.  Brems  etal,  90  111.  351;  Patton  v.  Yates,  67  111.  164; 
Hockett  v.  Bailey,  86  111.  77;  Miller  v.  Payne,  4  111.  App.  118. 
Where  one,  having  a  right  or  interest  by  liis  conduct, 
influences  another  to  act  on  the  faith  of  its  non-existence  or 
that  it  will  not  be  asserted,  he  shall  not  be  allowed  to  after- 
ward maintd.in  it  to  the  prejudice  of  those  so  acting  :  Mc- 
Govern  v.  Knox,  21  O.  St  547;  Roy  v.  McPherson,  11  Neb. 
197;  Anderson  v.  Armsted,  69  111.  454. 
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Definition  of  ''Insolvency" :  When  a  concern  has  not  ]irop- 
erty  enough  to  pay  its  debts.  McArthur  v.  Chase,  13  Gratt 
694. 

An  indebtedness  created  for  the  benefit  of  a  trust  estate  is  a 
charge  on  the  same  and  may  be  collected  therefrom.  Moore 
V.  Lambkin  Tr.,  63  Ga.  748;  Wyjly  v.  Collins,  9  Ga.  233; 
Dyett  V.  N.  A.  Coal  Co.,  20  Wend.  571 ;  S.  C.  7  Paige,  9. 

Debts  contracted  by  a  trustee  upon  the  faith  of  the  trust 
estate,  are  a  ciiarge  upon  such  estate.  Noyes  v.  Blakcman,  6 
N.  Y.  (2  Sold.);  Firemen's  Ins.  Co.  v.  Bays  et  al.,  4  Barb.  407; 
Frazcr  v.  Brown  low,  3  Ired.  Eq.  237;  Cater  v.  Everleigh,  4 
Det^aus.  19;  James  v.  Mayrant,  4  Deaaus.  589;  Ex  parte 
Ilichardson,  3  Madd.  157;  Montgomery  v.^Everleigh  et  al.,  1 
McCord,  154,  207;   Willis  v.  Sharpe,  21  N.*E.  Rep.  705. 

In  the  last  case  mentioned  it  appeared  that  the  goods  had 
been  purchased  by  one  who  had  rented  the  estate  and  were 
for  his  own  individual  use  and  not  for  the  benetit  of  the  trust 
estate.  lie  had,  prior  to  that  time,  been  active  manager  of 
said  estate.  No  notice  was  given  to  the  creditor  from  whom 
he  purchased  that  he  was  buying  them  for  his  own  individual 
use.  A  credit  was  given  on  the  faith  of  the  trust  estate,  and, 
the  purchaser  being  insolvent,  the  estate  was  held  liable. 

An  exact  duplicate  of  this  exists  in  the  case  at  bar.  All  of 
the  trade  debts  of  the  insolvent  were  created  on  the  faith  of 
the  trust  estate. 

Beneticiaries  (an  take  nothing  until  all  trade  debts  are  paid 
in  full.  Ex  parte  Garland,  10  Ves.  Jr.  110;  Thompson  v. 
Andrews,  1  Myl.  &  K.  116;  Ferry  v.  Laible,  31  N.  J.  Eq. 
576. 

A  mother  is  under  no  legal  obligation  to  support  her  child, 
80  long  as  the  father  is  living,  or  the  child  has  an  estate 
of  its  own  or  is  able  to  support  itself.  Mowbry  v.  Mowbry, 
64  111.  383;  Pray  v.  Gorham,  31  Me.  240;  Commonwealth  v. 
Murray,  4  Binn.  4S7;  1  Blackstone  Comm.,  453;  Passgr.  Ry. 
Co.  V.  Stuttler,  54  Pa.  St  375;  1  Parsons  on  Contracts;  *308. 

A  father  died  intestate,  leaving  an  estate  to  his  widow  and  his 
two  minor  children.  Held,  that  the  mother  will  be  allowed 
out  of  the  portion  of  the  estate  belonging  to  the  children 
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for  their  maintenance,  and  this  for  time  past  as  well  as  time 
to  come.  Wilkes  v.  Rogers,  6  Johns.  666;  Ilavward  v.» 
Cuthbert,  4  Desans.  445;  Osborn  v.  Van  Horn  et  al.,  2  Fla. 
260.  . 

And  where  real  and  personal  property  was  left  to  a  widow 
and  her  two  minor  children  in  certain  proportions,  the  widow 
was  not  held  liable  for  the  payment  of  rent  of  the  children's 
portion  of  the  real  estate,  she  having  supported  them,  tlie 
point  of  the  decision  being  that  it  was  joint  property  used  for 
tiie  benefit  of  the  joint  owners  and  neither  party  could 
recover  from  the  other.     Hatch  v.  Hatch,  13  At.  Rep.  791. 

Nor  is  a  step-father  bound  to  support  the  children  of  liis 
wife  by  a  former  husband.  Attridge  v.  Billings,  57  111.  489; 
Meyer  v.  Temme,  72  111.  554. 

And  courts  will  even  make  appropriations  out  of  the  child's 
estate  in  some  instances  where  the  father  is  living  and  has 
means  with  which  to  support  the  child.  Jervoiso  v.  Silk, 
Cooper's  Ch.  52. 

And  always  where  he  has  not  the  means.  Newport  v. 
Cook,  2  Ashm.  332;  Ex  parte  Green,  1  Jac.  &  W.  253;  Car- 
ter v.  Rolland,  11  Humph.  339. 

Even  a  father,  standing  in  the  same  position  or  relation  to 
his  two  cliildren  as  Mrs.  Burgess  did  in  this  case,  would  not 
be  held  liable  to  account  for  profits  on  their  estate  used  by 
him  in  maintaining,  supporting  and  educating  them,  much 
less  a  mother.     Fuller  v.  Fuller,  2  So.  Rep.  430. 

The  guardian  of  an  infant  ward  living  in  his  family,  can 
charge  for  board  and  clothina:,  though  the  ward  be  a  near  rel- 
ative and  though  another  member  of  the  family  oflFered  to 
board  her  for  nothing.     Moyer  v.  Fletcher,  56  Mich.  508. 

Where  the  same  person  is  both  executor  and  guardian,  he 
can  not  be  held  liable  as  guardian,  until  his  accounts  as  exec- 
utor show  a  transfer  to  his  account  as  guardian.  Conkey  v. 
Dickinson,  13  Mete.  51;  Alston  et  al.  v.  Mumford  et  al.,  1 
Brock.  (U.  S.)  266,  and  note  on  page  278  of  said  report;  Bur- 
ton V.  Tunnel,  4  Harr.  424. 

He  can  not  be  held  liable  in  both  capacities.  Wrenn  et  al. 
v.  Grayden,  1  How.  (Miss.)  365;  Forteaux  v.  LoPage,  6  la. 
123. 
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An  executoi*  who  io  also  guardian  Bhonid  first  settle  his 
account  as  executor  and  then  transfer  the  balance  to  tlie 
gnardianship  account.  Schouler's  Doiu.  Kel.,  373;  Conkej  v. 
Dickinson,  13  Mete.  51. 

Mrs.  Burgess  never  having  filed  her  bond  or  obtained  her 
commission  as  guardian  from  the  Probate  Court,  according  to 
the  statute,  never  became,  in  fact,  tlie  guardian  of  her  children, 
but  held  the  property  from  and  after  lier  husband's  death  and 
until  the  date  of  the  failure,  as  executrix.  Sees.  5,  8  and  9, 
Ch.  64,  title,  Guardian  and  Ward,  Uev.  S.  Ill;  Wadsworth 
V.  Conell,  104  111.  369. 

If  any  creditor  of  an  insolvent  debtor,  contemplating  an 
assignment,  obtain  a  preference  by  or  through  the  connivance 
or  assistance  of  such  debtor,  the  preference  will  be  void  as 
being  within  the  voluntary  as:?ignment  law  prohibiting  pref- 
erences. P.  C.  Hanford  Oil  Co.  et  al.  v.  First.  Nat.  Bk.  of 
Chicago,  21  N.  E.  Rep.  483;  Preston  v.  Spaulding,  120  111. 
208;    White  v.  Coizhausen,  9  S.  C.  Rep,  309. 

Affirmative  relief  can  not  be  granted  defendant  on  an 
answer.  Ballance  v.  Underbill,  3  Scam.  452;  Rowan  v. 
Bowles  et  al.,  21  111.  17;   Hanna  v.  Ratekin,  43  111.  462. 

Mr.  Matthew  P.  Bbadt,  for  defendants  in  error. 

The  case  In  re  Johnson  (Shearman  v.  Robinson),  15  Law 
Reporter,  Chancery  Division,  page  548,18  in  its  facts  almost 
identical  with  this  case  on  the  point  now  under  consideration. 
It  appeared  from  the  evidence  that  an  executor  carried  on 
the  business  of  the  testator  under  the  terras  of  the  will  in  his 
own  name.  In  carrying  on  one  branch  of  the  business  he 
received  £764  16*.  Id.  more  profits  than  he  accounted  for  to 
the  beneficiary  under  the  will,  who  was  an  infant  son  of  tes- 
tator, and  in  carrying  on  another  branch  of  the  business  he 
received  from  it  and  other  sources  £1,668  3*.  Id.  more  than 
he  accounted  for.  Various  creditors  who  had  supplied  goods 
to  the  executor  wliile  carrying  on  the  business,  sought  to 
have  their  claims  paid  out  of  the  assets  of  the  business,  on 
the  ground  that  they  had  a  lien  on  the  assets  which  gave 
them  priority  over  the  claiui  of   the  beneficiary  under  tlie 
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will.  It  was  held  that  the  creditors  were  not  entitled  to 
a  lien  on  the  assets  of  the  business,  nor  to  priority  over  the 
claim  of  the  beneficiary  for  the  amount  for  which  the  exec- 
utor was  in  default  to  them,  because  the  executor,  being  in 
default  to  tiie  estate,  was  not  entitled  to  indemnity,  and  the 
creditors  stood  in  his  place.  The  grounds  of  the  decision  are 
stated  succinctly  in  the  syllabus  thus: 

"Where  a  trader  has  by  his  will  dii-ected  his  executor  or 
trustee  to  carry  on  his  trade  and  to  employ  a  specific  portion 
of  the  trust  estate  for  the  purpose,  the  rule  is,  that  though 
the  executor  or  trustee  is  personally  liable  for  debts  incurred 
by  him  in  carrying  on  the  trade  pursuant  to  the  will,  he  has 
the  right  to  resort  for  his  indemnity  to  the  specific  assets  so 
directed  to  be  employed,  but  no  further.  And,  consequently 
the  creditors  of  the  trade  are  entitled  to  stand  in  tliQ  place  of 
the  executor  and  trustee,  and  to  claim  the  benefit  of  that 
right  so  as  to  obtain  payment  of  their  debts.  But  the  rule 
does  not  apply  where  the  executor  or  trustee  is  in  default  to 
the  8i>ccific  trust  estate  devoted  to  the  trade.  In  such  a  case, 
the  defaulting  executor  or  trustee  not  being  himself  entitled 
to  an  indemnity  except  upon  terms  of  making  good  his 
default,  the  creditors  are  in  no  better  position,  and  are,  there- 
fore, not  entitled  to  have  their  debts  paid  out  of  the  specific 
assets  unless  the  default  is  made  good." 

Gary,  P.  J.  In  1870  Charles  A.  Eaton  died;  at  the  time 
of  his  death  he  was  a  partner  in  the  mercantile  firm  of  Eaton 
&  Abbey.  By  his  will  1  e  Ijft  it  to  the  discretit  n  of  his 
widow,  Einma  E.,  since  re-married,  and  now  Burgess,  to  con- 
tinue the  assets  of  his  estate  in  the  business.  Very  soon  after 
his  death  she  bought  out  the  partner  Abbey,  mainly  with  the 
proceeds  of  insurance  on  the  life  of  her  husband,  and  there- 
after conducted  the  business  in  her  own  name  as  E.  E.  Eaton. 

By  the  will  of  her  husband,  the  shares  in  his  estate  of  her 
two  children,  the  defendants  in  error,  Emma  B.  Hanford 
and  Harry  Eaton,  then  both  minors,  were  something  less  than 
$6,000  each.  Both  children  lived  with,  and  were  supported 
and  educated  by  their  mother. 
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In  April,  1885,  the  daugliter  being  about  to  marry  and  tlie 
BOB  nearly  of  age,  they  all  met  at  the  office  of  Messrs.  Grant  & 
Brady,  attorneys,  and  the  mother  and  children  agreed  upon 
the  terms  of  making  her  notes  for  $6,000  to  each  of  the 
children,  in  full  of  all  their  respective  claims. 

The  note  to  the  daughter  was  then  executed;  that  to  the 
son  was  deferred  to  the  following  December,  when  he  became 
of  age.  Both  were  judgment  notes.  These  notes  were  left 
with  plaintitf  in  error,  Prouty,  who  was  then,  and  continued 
thereafter  to  be,  so  long  as  the  business  continued,  the  busi- 
ness manager  of  Mrs.  Burgess.  April  21,  1886,  the  husband 
of  the  daughter  applied  to  Prouty  and  received  a  statement  of 
the  condition  of  Mrs.  Burgess  affairs.  Not  liking  that  condi- 
tion, he  told  his  wife  to  take  her  note  to  Grant  &  Brady,  and 
do  as  they  advised,  and  that  his  judgment  was,  that  judgment 
should  be  entered  upon  the  notes.  April  22,  1886,  Mrs. 
Burgess,  Prouty,  Mrs.  Hanford  and  the  son,  all  met  at  the 
office  of  Grant  &  Brady;  judgments  were  entered  upon  the 
notes,  executions  issued  and  levied  upon  all  the  property  of 
Mrs.  Burgess.  The  next  day  Mrs.  Burgess  made  a  general 
assignment  to  Prouty,  and  by  agreement  a  few  days  after,  the 
property  levied  upon  by  the  sheriff  was  delivered  to  the 
assignee,  preserving  liens.     The  plaintiffs  in  error  now  claim: 

First:  That  the  property  employed  in  said  business  under 
the  name  and  style  of  E.  E.  Eaton,  being  trust  property,  in 
part  at  least,  the  rights  of  trade  creditors  to  be  paid  out  of  the 
proceeds  of  said  property  so  emploj^ed  in  said  business,  are 
superior  to  the  rights  of  the  beneficiaries  of  said  trust. 

Second  :  That  the  promissory  notes  given  by  the  insolvent 
Emma  E.  Burgess,  to  Emma  B.  Hanford  and  Harry  Eaton 
were  without  consideration  and  therefore  void  as  to  creditors. 

Third:  That  the  entering  up  of  said  judgments  by  con- 
fession, the  levying  of  the  executions  on  said  property,  and 
the  making  of  the  voluntary  assignment  by  the  said  insolvent, 
were  all  part  and  parcel  of  one  transaction  by  which  she 
divested  herself  and  intended  to  divest  herself  of  all  dominion 
over  her  property. 

As  to  the  first  point,  it  has  not  been  deemed  necessary  to 
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attempt  to  ferret  out  from  this  record  what  portion  of  the 
indebtedness  of  Mrs.  Bnrgess  which  existed  at  the  time  of  the 
assignment,  existed  at  the  date  when  the  notes  were  given. 

If  the  theory  of  the  plaintiffs  in  error  were  correct,  it 
could  only  apply  to  that  class  of  indebtedness. 

Bat  tlie  theory  is  not  correct.  By  the  settlement  between 
Mrs.  Bnrgess  and  her  children  all  the  assets  of  the  business 
became  her  own  in  law  and  equity,  and  subject  to  her  disposi- 
tion. 

The  case  of  Ladd  v.  Griswold,  4  Gilm.  25,  followed  under 
very  provoking  circumstances  in  Hapgood  v.  Cornwell,  48  111. 
64,  and  approved  in  Goembel  v.  Arnett,  100  III.  34,  establishes 
the  law  of  liis  State,  tliat  if  there.be  a  dissolution  of  partner- 
ship, and  the  remaining  partner  takes  all  the  assets  and  agrees 
with  the  outgoing  partner  to  pay  all  the  debts,  the  partner- 
ship debts  have  no  preference  over  the  individual  debts  of 
the  remaining  partner  in  the  disposition  of  the  assets  which 
were,  before  the  dissohition,  the  assets  of  the  partnership.  If, 
as  to  a  formal  acknowledged  partnership,  this  be  correct  doc- 
trine, it  applies  with  greater  force  to  this  caj^e,  where  the 
interests  of  the  children,  whatever  its  character,  was  silent  and 
secret,  and  they  were  never  held  out  to  the  world  as  having 
any  interest.  When  that  settlement  was  made  the  parties 
were  all  capable,  under  the  law  of  this  State,  to  make  such 
contracts  with  reference  to  the  business  then  in  hand  as  they 
could  agree  upon. 

The  second  point  is  not  well  taken.  The  defendants  in 
error  took  tkoir  mother's  notes  in  full  of  th^ir  claims  upon 
her.  If  that  was  with  honest  intentions,  which  will  be  pre- 
sumed unless  there  is  something  shown  to  the  contrary,  the 
claims  thereby  adjusted  and  liquidated  were  good  and  sufficient 
consideration  for  the  notes,  creating  debts  of  fixed  amounts 
against  her. 

To  impeach,  as  for  fraud  against  other  creditors,  a  note 
given  by  the  remaining  partners  to  an  ontgoing  partner  for 
his  interest  in  a  firm  not  able  to  pay  its  debts,  there  must  be 
proof  of  a  fraudulent  design.  Blow  v.  Gage,  44  111.  208. 
The  principle  is  applicable  here. 
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The  third  point  is  gnstained  by  the  evidence.  Ou  the 
whole  evidence  it  is  apparent  that  the  mother  and  children 
left  all  their  interests  in  their  pecnniarj  i-elations  with  each 
other,  jointly  and  severally,  with  and  to  the  discretion  of 
Grant  &  Brady.  They  were  intrasted  by  all  with  the 
authority  to  devise  any  plan  that  recommended  itself  to  their 
jud  lament. 

At  that  time  the  doctrine  of  Preston  v.  Spaulding,  120  111. 
208,  had  not  been  announced.  It  was  supposed  by  the  legal 
profession  generally,  that  a  judgment  by  confession  and  levy 
under  an  execution  issued  upon  it  would  take  precedence  of 
an  assignment  for  the  benefit  of  creditors  following  immedi- 
ately, and  that  no  connection  between  tlicm  would  have  the 
effect  to  make  the  judgment  void  as  an  unlawful  preference. 
The  judgment  of  the  Circuit  Court  directing  the  payment  in 
full  of  the  executions  in  favor  of  the  defendants  in  error  will 
therefore  be  reversed  and  the  cause  remanded  to  the  Circuit 
Court,  with  directions  to  order  that  the  defendants  in  error 
be  paid^w  rata  with  the  other  creditors,  the  amounts  due  upon 
their  respective  notes,  without  costs,  made  by  entering  judg- 
ment, etc.  And  that  no  costs  be  recovered  by  either  party 
from  the  other  at  any  stage  of  this  litigation,  but  each  pay 
all  their  own. 

Jieversed  and  remanded. 

Mob  AN,  J.,  does  not  concur  in  so  much  of  the  opinion  as 
holds  that  the  judgments  were  an  unlawful  preference. 


Mauria  L.  J.  Johnson 

V. 

Alfred  B.  McChesney. 

Real  Properf If— Title — Cloud— Bill  to  RemoveSale  upon  Install- 
mentH — Failure  to\Pay— Retention  of  Payments  as  Liquidated  Damages — 
Recording  Contract. 

1.  Only  the  owner  of  land  can  ask  to  have  a  cloud  remored  from  the 
title  thereof.     • 
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2.  Costs  and  expenses  incurred  by  an  owner  in  snch  a  proceeding  can  not 
ordinarily  be  recovered  from  his  grantor  on  any  of  the  covenants  usually 
found  in  warranty  deeds. 

3  Ttie  general  rule  that  a  bill  to  remove  a  cloud  can  only  be  maintained 
When  the  compfainant  is  in  possession,  or  the  land  is  unimproved  and  unoc- 
cupied, is  subject  to  the  exception  that,  when  there  is  no  adequate  remedy 
at  law,  equity  gives  relief. 

4.  It  seems  that  the  owner  of  real  property  can  not,  sub»eqnent  to  a  con- 
veyance theri^of.  maintain  a  bill  to  remove  a  cloud  from  the  title,  even  if  he 
warranted  the  same. 

[Opinion  filed  October  23,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hod.  Hei^by  M.  Shefabd,  Judge,  presiding. 

Mr.  JoHK  Gibbons,  for  plaintiflf  in  error. 

Mr.  Qbanville  W.  Browning,  for  defendant  in  error. 

Garnett,  J.  On  March  1,  1881^  a  contract  was  made  by 
the  defendant  in  error  with  plaintiff  in  error,  to  sell  lier  two 
lots  in  Cook  county,  for  the  sum  of  $450,  to  be  paid  in  install, 
ments.  The  sum  paid  is  in  dispute,  but  it  was  either  $90  or  $100. 
The  contract  made  time  of  its  essence,  and  authorized  Mc- 
Chesney,  at  his  option,  to  declare  a  forfeiture  for  the  faihire 
in  pa\'ment  of  an  instalhnent,  and  in  that  event  to  retain  all 
payments  as  liquidated  damages.  The  purchaser  filed  the 
contract  for  record  and  failed  to  pay  any  installment  after  the 
first.  After  such  failure  McCiiesney  tendered  her  a  warranty 
deed,  on  June  30,  18b6,  and  demanded  compliance  by  her  witli 
the  contract ;  she  still  neglecting  to  make  any  additional  pay- 
ment, he  filed  the  bill  in  this  case,  to  remove  from  the  title  the 
cloud  caused  by  the  recording  of  the  contract. 

The  bill  alleges  that  McChesney  is  seized  in  fee  6im])1c  of 
the  premises;  bat  it  appears  from  his  own  testimony  that  he 
had  sold  and  conveyed  the  lots  to  some  other  person  before 
the  bill  was  filed,  thus  disproving  one  of  the  material  allega- 
tions of  the  bill.  Only  the  owner  of  the  land  can  ask  to  have 
a  cloud  removed  from  the  title.  Gage  v.  Stokes,  125  III.  41; 
Huntington  v.  Allen,  44  Miss.  654. 
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If  that  which  is  assailed  is  nothing  more  than  a  cloud,  the 
owner  is  the  only  person  interested  in  having  the  fact  judi- 
cially found;  he,  being  content  to  allow  the  cloud  to  remain, 
no  complaint  should  be  heard  from  any  other  source.     If,  in  a 
suit   in   equity   to   remove   the   cloud,  ho    incurs   costs  and 
expenses  (other  than  the  amount  which  equity  may  require 
to  be  paid  to  his  adversary),  he  can  not  recover  them  from 
his  grantor  on  any  of  the  covenants  usually  found  in  warranty 
deeds.     Rawle  on  Covenants  (5tli  EJ.),  Sec.  2J1;   2   Suther- 
land on  Damages,  308.     A  complainant  who  vohintarily  parts 
with  his  title  after  fih'ng  his  bill  and  before  hearing  on  the 
merits,  loses  his  right  to  proceed  to  a  decree.     Smith  v.  Brit- 
tenham,  109  111.  640.     lie  certainly  can  be  in  no  better  posi- 
tion  if   he   disposes   of  liis   title   before   comm'jncing  suit. 
Whether  a])pellee's  conveyance  was  with  or  without  covenant 
is  n  >t  stated  in  this  record.     Even  if  he  warranted  the  title, 
there  is  respectable  authority  denying  his  right  to  maintain  a 
bill  to  remove  the  cloud.     Bissell  v.  Kellogg,  6*)  Barb.  617. 

While  the  rule  announced  in  the  last  case  cited  has  not,  so 
far  as  we  are  aware,  been  approved  by  the  Supreme  Court  of 
this  State,  it  was  hold  in  Smith  v.  Brittenhain,  snpra^  that 
the  effect  of  complainant's  covenant  could  not  be  considered, 
Hs  the  bill  ]irocoeded  upon  the  theory  of  ownership,  and  not 
on  the  theory  of  his  liability  on  any  covenant.  Here,  as 
there,  the  bill  proceeds  upon  the  allegation  that  McChesney 
is  the  owner  in  fee,  no  reference  being  made  tlierein  to  any 
conveyance  by  him. 

In  the  decided  cases  it  is  frequently  said,  in  general  terms, 
that  a  bill  to  remove  a  cloud  can  only  be  maintained  when 
the  complainant  is  in  possession,  or  the  land  is  unimproved 
and  unoccupied.  To  this  general  rule  there  is  an  exception, 
namely,  that  when  there  is  no  adequate  remedy  at  law  equity 
gives  relief.  Illustrations  of  the  exception  are  found  in 
Mitchell  v.  Shortt,  113  III.  252;  Shays  v.  Morton,  48  111.  100; 
Holden  v.  Holden,  24  111.  App.  106. 

In  all  three  of  these  cases  the  defendants  were  in  possession, 
but  as  an  action  of  law  would  not  settle  such  titles,  a  bill  to 
quiet  title  was  held  maintainable.  In  this  case  it  is  manifest 
that  a  judgment  for  appellee,  in  an  ejectment  suit  brought  by 


First  District — March  Term,  1889.      629 

Wilson  V.  Bean. 

him  against  appellant,  would  not  be  decisive  of  her  equitable 
interest  under  the  contract.  Hence,  if  all  the  other  condi- 
tions were  favorable  to  the  complainant,  the  absence  from 
Lis  bill,  of  an  averment  that  he  was  in  possession,  or  tliat  the 
premises  were  unimproved  and  unoccupied,  would  present  no 
ground  for  denying  the  relief  prayed. 

The  record  presents  a  serious  question,  upon  which  we  have 
received  from  counsel  no  assistance,  either  by  way  of  argu- 
ment or  citation  of  authority,  to  wit:  Will  equity  give  com- 
plainant the  relief  desired,  unless  he  refunds  the  money 
received  by  him  under  the  contract?  Upon  that  question  we 
deem  it  wise  not  to  pass  without  first  hearing  argument,  and 
tlie  suggestion  is  made  in  view  of  the  fact  that  if  the  bill  is 
amended  by  making  the  owner  of  the  lots  complainant,  then, 
upon  appeal  from  another  decree  of  the  court  below,  this 
point  is  liable  to  be  presented. 

The  decree  being  in  coniiict  with  tlie  rule  herein  announced, 

is  reversed  and  the  case  remanded. 

Meversed  and  remanded. 


Milton  H.  Wilson  et  al. 

V. 

Dixon  Bean. 

Umited  Partnerships — Special  Partner — Certificate — Statute  of  Colo- 
rado— Liability  as  General  Partner — Evidence. 

1.  The  purpose  of  requirinsr  a  certificate  of  the  amount  of  capital  con- 
tributed by  a  special  partner,  is  to  enable  those  who  may  deal  with  the  firm 
to  estimate  the  credit  that  may  be  prudently  extended  to  it,  and  it  is 
strictly  just  that  they  shall  be  able  to  make  such  estimate  with  the  greatest 
possible  accuracy. 

2.  The  certificate  of  a  special  partner  which  seta  forth  that  lie  contrib- 
uted goods  to  the  value  of  a  certain  amount,  the  fact  being  that  an  'in- 
debtedness was  paid  him  by  the  firm  during  the  continuance  thereof,  must 
be  looked  upon  as  sufficiently  misleading  and  deceptive  to  render  its  maker 
liable  as  a  general  partner  to  creditors  of  the  firm. 

Yob  zxxin  M 
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[Opinion  filed  October  23, 1889.] 

Appeal  from  the  Superior  Court  of  Cook  Count j;  the 
Hon.  Kirk  Hawss,  Judge,  presiding. 

Messrs.  Flowsk,  Bemt  &  IIolstein,  for  appellants. 

Messrs.  Bisbeb,  Ahrens  &  Decker,  for  appellee. 

MoRAN,  J.  This  action  was  brought  to  recover  from 
appellee,  as  a  general  partner,  for  goods  sold  and  delivered  to 
the  firm  of  C.  L.  De  Mango  &  Co.,  which  was  organized  as  a 
limited  partnership  under  the  statute  of  Colorado.  A  special 
partnership  may  be  formed  under  the  law  of  that  State  by 
the  special  partners  contributing,  instead  of  money,  property 
at  a  cash  value,  and  the  certificate  required  by  the  statute  to 
be  signed  by  the  partners  must  state  the  amount  of  money, 
or  property  at  cash  valne,  contributed  by  the  respective  spe- 
cial partners. 

The  certificate  of  organization  of  the  special  partnership 
signed  by  appellee,  stated  that  his  contribution  to  the  capital 
stock  was  "  the  sum  of  two  thousand  six  hundred  and  thirty- 
five  and  eighty-six  one  hundredths  dollai^s,  in  merchandise  of 
the  full  cash  valuew  of  the  said  sum."  The  evidence  shows 
that  what  was  contributed  was  certain  merchandise  which 
had  belonged  to  a  prior  firm,  the  value  of  appellee's  interest 
in  which  was  estimated  to  be  the  sum  named  in  the  certificate. 
We  do  not  find  it  necessary  to  determine  whether  turning 
over  an  undivided  interest  in  a  stock  of  merchandise,  which 
interest  is  estimated  to  be  of  a  certain  value,  is  equivalent  in 
law  and  in  fact  to  contributing  merchandise  of  a  certain  cash 
value,  for  the  reason  that  we  are  compelled  to  reverse  this 
case,  however  that  particular  question  may  be. 

It  appears  from  the  evidence  in  this  case,  that  prior  to  the 
formation  of  this  special  partnerehip,  a  partnership  in  a  simi- 
lar business  existed  between  appellee  and  C.  L.  De  Mange, 
and  that  said  former  firm  had  become  indebted  to  Wilson 
Brothers,  and  was  unable  to  pay,  and  that  to  protect  the  firm. 
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appellee,  shortly  before  the  formatiOD  of  the  special  partner- 
ship, purchased  from  said  Wilson  Brothers  their  said  claim, 
pay ing  therefor  the  sum  of  $1,754.19,  and  took  an  assifijnment 
of  said  claim  to  himself,  and  it  was  credited  to  him  on  the 
books  of  the  firm.  This  indebtedness  of  the  old  firm  does  not 
appear,  so  far  as  we  can  ascertain  from  the  evidence,  to  have 
been  settled  or  paid  up  at  the  time  of  the  formation  of  the 
special  partnership  in  question,  but  seems  to  have  been  paid 
to  appellee  during  the  continuance  of  the  special  firm  in 
small  payments  made  from  time  to  time  out  of  moneys 
received  by  the  said  firm  in  couree  of  its  business.  It  is  con- 
tended by  appellee  that  it  is  not  shown  that  this  money  was 
paid  to  him  out  of  the  firm  assets.  Non  constat^  lie  says  that 
De  Mange  did  not  obtain  the  money  from  some  other  source 
than  out  of  the  firm  assets.  But  the  source  whence  De 
Mange  got  money  to  pay  other  claims  to  appellee  is  shown, 
and  no  attempt  is  made  to  show  the  source  of  the  payments 
made  from  time  to  time  on  this  debt.  We  think  the  fair 
inference  from  the  evidence  as  it  is  in  this  record,  is  that  this 
claim  against  the  old  firm  was  held  by  appellee  against  the 
new  fir!n,and  paid  by  the  new  firm,  and  if  this  was  so,  then 
it  operated  as  a  practical  withdrawal  of  capital  by  appellee 
to  the   amount   of  such  claim. 

The  purpose  of  requiring  a  certificate  of  the  amount  of 
capital  contributed  by  the  special  partner  is  to  enable  those 
who  may  deal  with  the  firm  to  estimate  the  credit  that  may 
be  prudently  extended  to  it,  and  it  is  strictly  just  that  they 
shall  be  able  to  make  such  estimate  with  the  greatest  possible 
accuracy. 

It  is  clear  that  if  the  new  firm  in  fact  assumed  to  discharge 
and  did  discharge  the  old  firm's  debt  to  the  special  partner, 
his  certificate  of  the  amount  of  capital  contributed  to  the  new 
firm  would  be  misleading  and  deceptive,  as  a  means  of  esti- 
mating the  credit  that  should  be  allowed  to  the  new,  and 
might  well  operate  as  a  snare  or  trap  to  those  who  extend 
credit  to  it  The  certificate  would  be  substantially  untrue, 
and  in  our  opinion  the  special  partner  would  become  liable  as 
a  general  partner. 
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We  have  been  urged  by  connsel  for  appellants  to  enter  a 
judgment  in  this  court  against  appellee  for  the  amount  of 
their  claim.  We  do  not  deem  the  case  a  proper  one  for  the 
adoption  of  that  course.  The  evidence  on  the  point  on  which 
we  reverse  the  caee  is  not  altogether  clear,  and  we  are  of 
opinion  that  justice  between  the  parties  may  be  more  cer- 
tainly attained  by  remanding  the  case  for  another  trial,  when 
further  evidence  may  be  introduced,  and  the  facts  with  ref- 
erence to  the  source  of  the  fund  for  payment  of  the  Wilson 
claim  to  appellee  be  more  clearly  shown.  The  judgment  will 
be  rcvei*8ed  and  the  case  remanded. 

Heversedand  remanded. 


John  S.  Cook 

V. 
ISABOBE   F.    W.   GiLLMORE   ET   AL. 

Trust  s^Compeniotion  af  Trustee — Failure  to  Provide  for. 

A  trustee  appointed  under  an  order  containing  no  provision  for  payment 
can  not  recover  compensation  for  his  serviced. 

[Opinion  filed  October  23,  1889.] 

Appeal  from  the  Circnit  Court  of  Cook  County;  the  Hon. 
LoBiN  C.  Collins,  Judge,  presiding. 

Mr.  Lynn  Helm,  for  appellant 

Mr.  C.  S.  MiLLEB,  for  appellees. 

MoRAN,  J.  Appellant  filed  hispetition  to  have  his  accounts 
as  trustee  settled,  and  asking  that  he  be  relieved  from  the 
trust  and  a  successor  appointed,  and  that  compensation  be 
allowed  to  him  for  services  rendered  by  him  in  and  about 
the  execution  of  the  trust     It  appears  that  by  a  contract 
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entered  into  between  appellees  and  one  Frederick  Ayer, 
certain  f nnds  arising  ont  of  a  sale  of  real  estate,  beinr^  in  the 
shape  of  promissory  notes  received,  and  amounting  in  all  to 
some  $31,000,  were  constituted  trust  funds  for  appellees,  and 
Kobert  D.  Wilson  was  appointed  trustee  of  said  funds.  This 
agreement  was  confirmed  and  carried  out  by  a  proceeding 
in  court  relating  to  said  real  estate,  and  said  Wilson  was 
ap|M>inted  trustee  without  any  provision  being  made  either  in 
the  agreement  or  order  of  court  for  his  compensation. 

On  the  death  of  said  Kobert  D.  Wilson,  appellant  was,  at 
the  request  of  all  the  appellees,  appointed  trustee  and  given 
custody  of  the  trust  fund,  but  the  order  appointing  him 
contained  no  provision  for  compensation.  He  performed  the 
duties  of  the  trust,  which  required  much  personal  attention 
and  the  expenditure  of  considerable  time,  and  he  now  insists 
that  he  is  entitled  to  be  recompensed  for  the  services  by  him 
rendered  in  the  discharge  of  the  duties  of  the  trust.  If  the 
'  question  could  be  regarded  as  an  open  one  on  the  law,  we 
should  have  little  difficulty  in  concluding  that  appellant  was 
entitled  to  compensation  for  time  and  attention  rendered  by 
him;  but  we  understand  it  to  be  an  established  rule,  that  ^Hhe 
trustee  shall  have  no  allowance  for  his  trouble  and  loss  of 
time."  This  rule  is  laid  down  in  all  the  elementary  works 
on  trusts  and  trustees,  and  is  established  by  a  consistent  line 
of  decisions  of  the  courts  of  chancery  in  England.  See  Hill 
on  Trustees,  889;  Perry  on  Trustees,  Sec.  904;  2  Lewin  on 
Trusts,  627,  and  cases  cited  by  those  authors.  The  rule  has 
been  applied  in  all  its  strictness  in  this  State,  whenever  the 
question  has  arisen.  Constant  v.  Matteson,  22  111.  546; 
Hough  V.  Henry,  71  111.  72;  Higgins  v.  Eider,  77  111.  360. 

In  the  case  last  cited  the  Supreme  Court  said:  "At  the 
common  law  and  in  the  absence  of  a  contract,  a  trustee  was 
entitled  to  no  compensation  for  the  management  of  the  trust 
property.  He  was  under  no  compulsion  to  accept  the  trust, 
and  could,  if  he  desired,  impose  any  terms  he  chose  as  the 
conditions  upon  which  he  would  accept;  and  the  person  pro- 
posing to  create  the  trust  had  his  option  to  comply  or  not  as 
he  chose.     But  having  accepted  without  any  agreement  for 
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compensation,  the  trustee  might  charge  for  all  reasonable  and 
proper  expenses  incarred  for  caring  for  and  preserving  tlie 
trust  property  or  fund.  This  being  the  law,  and  no  contract 
having  been  made  for  compensation,  by  what  mle  or  for 
what  reason  can  it  be  claimed  from  the  cestui  qvs  trust?  ^^ 

Such  being  the  rule  recognized  and  established  by  our 
Supreme  Court,  we  are  not  at  liberty  to  depart  from  it  and 
follow  a  different  rule,  no  matter  how  well  established  by 
res}X3ctable  courts  in  other  jurisdictions. 

None  of  the  circumstances  urged  by  counsel  for  appellant 
serve  to  distinguish  this  case,  so  far  as  regards  this  point, 
from  the  cases  in  which  the  doctrine  has  been  applied  in  this 
State. 

We  regard  the  decree  of  the  Circuit  Court  as  in  all  respects 
correct^  and  the  same  will  therefore  bo  affirmed. 

Decree  affirmed. 


G.  W.  Leihy 

V. 

F.  A.  Briggs. 

Salen—ArtieUs  Intended  for  the  Use  of  One  qf  Sereral  Partners^Pur- 
ehaee  in  Firm  Kame — Promise  hy  One  qf  Sereral  Pnrtneis  to  Assuuie 
Firm  Debt — Acceptance  by  Creditor  qf  Offer— Evidence . 

1.  Articles  intended  for  the  me  of  one  of  several  partners  may  be 
purchased  in  the  firm's  name,  if  so  purchased  v^  ith  the  con$ient  of  all  the  part- 
ners, and  when  such  articles  are  purchased  and  are  chiirged  to  the  partner- 
ship account,  the  debt  will  not  be  changed  from  a  joint  debt  of  all  the 
partners  to  a  several  debt  of  the  one  who  used  the  chattels,  by  the  refus  .1  of 
the  other  partners  to  treat  the  debt  as  a  firm  debt. 

2.  If  one  of  sev^eral  partners  promises  a  creditor  of  the  firm  of  which  he 
is  a  member  to  assume  and  pay  his  entire  debt,  and  the  creditor  agrees  to 
look  to  him  alone,  a  substitution  of  debtor  is  affected  and  the  other  partner 
is  released. 

3.  In  an  action  to  recover  the  price  of  a  phaeton  and  other  property  sold 
to  a  certain  firm,  it  being  contended  by  the  plaintiff  that  because  they  were 
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purchased  for  the  defendant's  wife,  the  price  thereof  conld  not  become  a 
firm  debt,  this  court  holds,  that  in  view  of  the  agreement  entered  into  b}' 
the  members  thereof,  to  settle  differences  existing  between  them,  that  the 
other  partner  should  assume  all  imlebtedness  of  the  partnership,  and  of  the 
fact  that  be  was  accepted  as  debtor  by  the  plaintiff,  operated  to  release  the 
defendant  from  all  liability  upon  such  claio}. 

[Opinion  filed  October  23,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Ajnthony,  Judge,  presiding. 

Messrs  Monbob  &  McShane,  for  appellant. 

The  agreement  on  the  part  of  Leiliy  to  turn  over  the  prop- 
erty to  Acker,  and  Acker's  agreement  to  pay  the  debts  of  the 
firm,  including  this,  was  certainly  a  good  consideration  mov- 
ing from  Leihy  to  Acker;  and  when  Mr*  Briggs,  who  was 
present,  aiding  in  the  consummation  of  that  agreement,  said  to 
Mr.  Leihy,  **  If  you  will  do  that,  1  will  take  Acker  and  release 
you,"  and  Leihy  accepted,  tliat  was  a  good  and  valid  con- 
sideration for  Brings'  agreement.  When  Leihy  executed  his 
p^rt,  his  liability  to  Briggs  either  individually  or  as  a  member 
of  the  firm  was  ended.  Mr.  Leihy  was  never  individually 
liable  to  Mr.  Briggs.  When  his  liability  as  a  partner  ceased 
his  individual  liability  ceased.  So  there  was  no  need  of  any 
special  plea  denying  individual  liability  or  setting  up  that  the 
debt  was  due  from  Acker  &  Leihy. 

Messrs.  C.  H.  Willett  and  C.  Portbe  Johnson,  for  ap- 
pellee. 

The  principle  of  law  which  we  ask  the  court  to  modify  is 
stated  in  the  opinion  inthese  words:  ^^The  rule  is  that  if  one 
partner  promises  the  creditor  to  assume  and  pay  the  entire 
debt,  and  the  creditor  promises  to  look  to  him  alone,  a  substi- 
tution of  debtors  is  effected,  and  the  other  partner  is  released. 
This  is  founded  on  the  doctrine  that  the  sole  liability  of  one 
of  two  debtors  may,  under  many  circumstances,  be  more  bene- 
ficial and  convenient  than  the  joint  liability  of  two,  and 
therefore  the  change  is  founded  upon  a  valuable  consideration; 
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and  wlietlicr  it  wab  actually  a  beneiit  in  each  particular  case 
will  not  be  looked  iuto,  but  the  agreement  will  be  sustained. 
Bates  on  Part,  Sec.  505." 

The  courts  adopts  this  dicta  of  the  text  of  Bates  which 
comes  from  a  misconception  and  misquotation  of  the  opinion 
of  Denman,  C.  J.,  in  Thompson  v.  Percival,  5  Barn.  &  Adol. 
925,  A.  D.  1834,  where,  on  page  932,  he  says: 

^^  It  appears  to  ns  that  the  facts  proved,  raised  a  questi(>n 
for  the  jury,  whether  it  was  agreed  between  the  plaintiffs  and 
t/ameSy  that  the  former  should  accept  the  latter  as  tlieir  sole 
debtor,  and  should  take  the  bill  of  exchange  accepted  by  him 
alone,  by  way  of  satisfaction  for  the  debt  due  from  both.  If 
it  was  so  agreed,  we  think  that  the  agreement  and  receipt  of 
the  bill  would  be  a  good  answer  on  the  part  of  Charles  Perci- 
val to  this  demand,  l)y  way  of  accord  and  satisfaction.  It  is 
not  necessary  to  determine  whether  the  assent  of  Charles  to 
this  agreement  was  necessary,  in  order  to  give  it  such  an 
o^ieration,  because  if  it  was,  there  is  evidence  of  a  delegation 
by  Charles  to  James  to  make  such  an  agreement,  for  James 
had  the  partnership  effects  left  in  his  hands,  and  was  to  pay 
all  the  partiiei^ship  debts. 

^^It  cnn  not  be  doubted  bntithat,  if  a  chattel  of  any  kind 
had  been,  by  the  agreement  of  the  plaintiff  and  both  the 
defendants,  given  and  accepted  in  satisfaction  of  the  debt, 
it  would  have  been  a  good  discharge.  It  is  not  required 
that  the  chattel' should  be  of  equal  value,  for  the  ftarty 
receiving  it  is  always  taken  to  be  the  best  judge  of  that  in 
matters  of  uncertain  value.  Andrew  v.  Boughey  {Dyer,  75  a). 
Kor  can  it  be  questioned  but  tiiat  the  bill  of  exchange  of 
third  persons,  given  and  accepted  in  satisfaction  of  the  debt, 
would  be  a  good  dischltrge.  But  it  is  contended  that  the 
acceptance  of  a  bill  of  exchange  by  one  or  two  debtors  can 
not  be  a  good  satisfaction,  ))ecause  the  creditor  gets  nothing 
which  he  had  not  before.  The  written  security,  however, 
which  was  negotiable  and  transferable,  is  of  itself  something 
different  from  that  which  he  had  before;  and  many  cases  may 
be  conceived  in  which  the  sole  liability  of  one  or  two  debtora 
may  be  more  beneficial  tlian  the  joint  liability  of  two,  either  in 


First  District — October  Term,  1889.      537 

'-  - 

Leihy  v.  Briggs. 

rospect  to  the  solvency  of  the  parties  or  the  convenience  of  the 
1  eiiiedy,  as  in  cases  of  bankruptcy  or  survivorship,  or  in  various 
other  ways;  and  whether  it  was  actually  more  beneticial  in 
each  particular  case  can  not  be  made  the  subject  of 
inquiry. 

"The  cases  of  Lodge  v.  Dieas  (3  B.  &  A.  611),  and  David 
V.  Ellice  (3  B.  &  C.  611),  are  said  to  be  against  this  view 
of  the  law.  In  the  former,  however,  no  new  negotiable 
security  was  given,  nor  does  the  difference  between  the 
joint  liability  of  two,  and  the  separate  liability  of  one, 
appear  to  have  been  brought  under  the  consideration  of  the 
court." 

In  this  case  it  was  left  for  the  jury  to  say  whether  an 
accepted  bill  of  the  continuing  partner  was  not  an  accord  and 
satisfaction  of  the  firm's  debt. 

In  Lyth  v.  Anlt,  7  Ex.  669,  Alderson,  J.,  p.  674,  sustains 
the  opinion  in  these  words:  ^'It  is  demonstrable  that  the  sole 
security  of  A  may  be  a  better  thing  than  the  joint  security 
of  A  and  B;  for,  by  accepting  the  sole  security  of  A  instead 
of  the  joint  security  of  b«>th  debtors,  the  creditor  possesses  a 
legal  remedy  against  A  during  his  lifetime,  and  against  his 
assets  after  his  death,  and  no  security  whatever  against  B. 
Now,  as  to  the  case  where  the  security  is  joint.  Alter  the 
death  of  A  there  exists  a  legal  liability  of  B,  and  no  legal 
liability  of  A's  assets;  but  an  equitable  remedy  against  the 
assets  of  A,  subject  to  the  necessity  of  making  B  a  party  to  a 
suit  in  equity.  Now,  these  two  secnrities  are  different  things, 
and  therefore  a  bargain  to  take  the  one  for  the  other  is  good. 
Cases  may  be  suggested  of  A  being  rich  and  B  poor,  in  which 
the  advantage  of  taking  A  as  the  debtor  in  lieu  of  A  and  B  is 
clear  ;  or  it  may  be  that  B  is  as  rich  as  A,  in  which  case  the 
creditor  may  fairly  consider  that  one  debtor  alone  is  prefer- 
able to  both  together.  If,  instead  of  B,  the  names  of  a  hun- 
dred persons  be  substituted,  these  persons  must  all  be  made 
parties  to  a  suit  in  eqnity.  Wilkinson  v.  Henderson,  1  My. 
&  K.  585;  Thorpe  v.  Jackson,  2  Y.  &  C.  553,  where  Lord 
Eldon's  opinion  in  Ex  parte  Kendall  is  quoted.  Now,  in  a 
suit  in  equity  where  a  hundred  parties  ai*e  in  the   suit,  the 
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chances  of  its  lasting  many  years  and  of   its  costing  much 
are  infinite." 

In  Backus  v.  Forbes,  20  N.  T.  204,  head-note  reads :  "It 
was  agreed  between  two  partners  and  a  creditor  of  the  firm 
tliat  it  should  be  submitted  to  arbitrators  to  divide  and  appro- 
])riate  the  assets  as  they  deemed  fit  for  the  payment  of  debts, 
and  to  determine  which  of  tlie  partners  should  pay  the  cred- 
itor, and  the  other  should  be  discharged.  Held,  such  submission 
constitutes  a  sufficient  consideration,' and  that  an  award  dit^ 
charging  one  of  the  partners  is  a  bar  to  an  action  against  him.'' 

The  submission  was  in  writing,  signed  by  the  partners  and 
the  creditor. 

Comstock,  J., on  page  207,  says:  ''It  is  quite  true  that  the 
obligation  of  one  of  two  joint  debtors,  subUituted  for  that  of 
both,  aflPords  no  new  security  to  the  creditor." 

In  Collyer  v.  Moulton,  9  R.  I.  90,  quoting  the  dicta  of 
Thompson  v.  Percival,  suprOj  it  is  held  the  facts  do  not  war- 
rant it. 

In  Walstrom  v.  Hopkins,  103  Pa.  St.  118,  A.  D.  1883, 
head-note  readlB :  "A  promise  by  the  creditor  of  a  firm  to 
release  a  partner  who  has  retired  from  the  firm,  that  he  would 
look  to  the  continuing  partner  only  for  payment  of  his  debt, 
unless  founded  on  a  legal  consideration  is  nudumpociurny  and 
can  not  be  enforced." 

The  facts  are  on  all  fours  with  the  case  at  bar;  Gordon,  J., 
said  (page  120) :  "  Were  we  to  approve  of  the  judgment  of 
the  court  below,  we  must  adopt  the  doctrine  that  a  considera- 
tion purely  moral  in  its  character,  an  empty  promise,  without 
more,  is  sufficient  to  support  a  legal  contract." 

In  Lodge  v.  Dicas,  3  Barn.  &  Aid.  611,  A.  D.  1820,  head- 
note  reads:  ''Upon  the  dissolution  of  a  partnership,  it  was 
agreed  between  the  partners  that  one  of  them  should  take 
upon  himself  to  discharge  a  debt  to  A;  A  was  informed  of 
this,  and  expressly  agreed  to  exonerate  the  other  partner 
from  all  responsibility.  Held,  that  these  circumstances  did 
not  constitute  any  defense  to  the  latter  in  an  action  by  A 
against  both  partners." 

In  David  v.  EUice,  7  Dow.  &  Ry.  690,  head-note  reads : 
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**  One  of  four  partnoi's  having  retired,  the  other  three  con- 
tinued the  business,  assuming  the  funds,  and  charging  them- 
selves with  partnership  debts.  A,  a  creditor  of  the  old  firm, 
was  informed  of  this  arrangem3nt,  and  his  account  was,  with 
bis  consent,  transferred  from  the  old  firm  to  the  new,  with 
whom  he  continued  to  have  dealings,  drawing  upon  them  and 
making  them  payments  for  about  twelve  months,  when  they 
failed,  in  his  debt.  Held,  that  the  retired  partner  was  still 
liable  to  A  for  the  balance  due  to  him  by  the  old  firm,  though 
if  A  had  drawn  for  that  balance  at* any  time  during  the  solv- 
ency of  the  new  firm,  it  would  have  been  paid." 

In  Early  v.  Bart,  68  la.  716,  head-note  reads:  "The  prom- 
ise of  one  partner  to  pay  a  debt  for  wliich  he  is  already  bound 
is  no  consideration  for  an  agreement  to  release  the  other 
partner." 

In  Clark  v.  Billings,  59  Ind.  108,  head-note  reads:  "In  an 
action  on  a  promissory  note,  executed  by  a  partnership,  an 
answer  by  one  of  tlie  partners,  that,  with  the  consent  of  the 
plaintiff,  he  had  retired  from  the  partnership,  and  transferred 
his  interest  in  the  partnership  goods  to  the  remaining  part- 
ner, who  had  assumed  the  debts  of  the  partnership,  is 
insuflScient" 

In  Chase  v,  Vaughan,  30  Me.  412,  head-note  reads:  **A 
parol  contract  to  discharge  one  of  two  joint  debtors,  if  made 
without  consideration,  can  not  be  enforced."  The  promise 
was  to  take  the  continuing  partner  for  a  firm  debt  Thomas 
v.  Shilliber,  1  Ex.  124;  Georgia  Co.  v.  Castleberry,  43  Ga. 
187;  Eagle  Manf.  Co.  v.  Jennings,  29  Kan.  657. 

MoRAN,  J.  Appellee  brought  this  action  against  ap{)e11ant 
to  recover  for  the  price  of  a  phaeton,  single  harness,  robe  and 
whip,  sold  and  delivered. 

Plaintiff's  evidence,  which  consisted  of  depositions  of  wit- 
nesses, clearly  showed  that  said  articles  were,  on  the  order  of 
Acker  &  Leihy,  of  which  firm  appellant  was  at  that  time  a 
member,  shipped  from  San  Francisco,  Cal.,  to  appellant's  wife 
at  Eureka.  The  articles  were  ordered  in  the  name  of  Acker 
&  Leihy  by  appellant,  with  the  knowledge  of  his  partner 
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Acker,  and  wore  charged  against  the  firm  on  the  books  of 
appellee.  Appellee's  counsel  contends  that  because  they  were 
purchased  for  appellant's  wife  they  could  not  properly  be 
charged  to  the  firm  and  that  the  price  of  them  did  not  become 
a  firm  debt. 

Articles  intended  for  the  use  of  one  of  the  partners,  may 
bo  purchased  in  the  firm's  name,  if  so  purchased  with  the 
consent  of  all  the  partners,  and  when  articles  are  so  purchased 
on  the  partnership  credit  and  charged  to  the  partnership 
account,  tbQ  debt  will  not  be  changed  from  a  joint  debt  of  all 
the  partners  to  a  several  debt  of  the  one  who  used  the  chat- 
tels, by  tiie  refusal  of  the  other  partners  to  treat  the  debt  as 
a  firm  debt.  Appellant  swears  tliat  the  articles  in  question 
were  charged  to  him  on  the  books  of  Acker  &  Leihy,  and 
went  with  other  accounts  into  the  settlement  between  him 
and  his  partner. 

Tlie  fact  that  the  debt  sued  for  was  a  firm  and  not  an  indi- 
vidual debt,  would  not  avail  appellant  as  a  defense  to  this 
suit.  But  the  contention  is,  that  being  a  firm  debt  it  was 
assumed  with  all  other  firm  debts  and  agreed  to  be  paid  by  his 
partner  Acker,  in  a  settlement  of  his  partnership  matters, and 
that  in  consideration  of  his  making  such  settlement  appellee 
agreed  to  take  Acker  for  the  indebtedness  due  to  liim  from 
the  firm,  and  to  release  appellant  from  liability  for  said 
indebtedness. 

Appellant  testified  upon  the  trial  that  a  difiFerence  arose 
between  himself  and  his  partner,  and  tliat  appellee,  to  whom 
the  firm  was  indebted  in  a  large  amount,  came  to  Portland, 
Oregon,  where  the  firm  was  doing  business,  and  arranged  a 
settlement  between  appellant  and  his  said  partner.  That  the 
settlement  was  that  appellant  should  take  some  lots  situated 
jn  Chicago  and  $800  in  money  for  his  interest  in  the  firm, 
and  that  Acker  should  assume  and  pay  all  the  firm  debts; 
that  said  settlement  was  negotiated  by  appellee,  and  in  con- 
sideration of  appellant's  agreeing  to  such  settlement,  appellee 
agreed  to  take  Acker  for  the  whole  firm  indebtedness  and 
release  appellant  A  schedule  of  the  firm  debts  was  made 
out  showing  those  assumed  by  Acker>  and  among  others  on 
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Baid  list  was  the  charge    for  the  phaeton,  harness  and  whip, 
for  which  recovery  was  now  sought. 

Appellant's  acconnt  of  the  settlement  and  agreement  is 
supported  by  the  testimony  of  his  son,  and  is  practically  with- 
out contradiction.  We  are,  therefore,  compelled  to  find  that 
the  agreement  of  Acker  to  pay  the  firm  debts  was  made,  and 
that  the  agreement  of  appellee  to  take  Acker  for  the  firm 
debts  and  release  appellant  in  consideration  that  appellant 
would  agree  to  the  settlement,  was  also  made.  This  agree- 
ment, in  our  opinion,  constitutes  a  good  defense  to  the  action. 
The  rule  is,  that  if  one  partner  promises  the  creditor  to 
assume  and  pay  the  entire  debt,  and  the  creditor  promises  to 
look  to  him  alone,  a  substitution  of  debtor  is  effected,  and  the 
other  partner  is  released.  "  That  is  founded  on  the  doctrine 
that  the  sole  liability  of  one  of  two  debtors  may,  under  many 
circumstances,  be  more  beneficial  and  convenient  than  the 
joint  liability  of  two,  and  therefore  the  change  is  founded 
upon  a  valuable  consideration;  and  whether  it  was  actually  a 
benefit  in  each  particular  case  will  not  be  looked  into,  but  the 
agreement  will  be  sustained."  Bates  on  Partnership,  Sec.  505. 

"  If  one  of  the  debtora  agrees  to  surrender,  and  does  sur- 
render to  the  other  his  interest  in  the  property  and  funds 
which  they  own  together,  an  agreement  of  the  creditor  to 
discharge  him  and  look  to  the  other  is  well  founded  on  that 
consideration.  Backus  v.  Forbes,  20  N.  Y.  204;  see,  on  same 
point,  Tliompson  v.  Percival,  5  B.  &  Ad.  925;  Lyth  v.  Ault, 
7  Ex.  667;  Collyer  v.  Moulton,  9  R  I.  90;  Walstrom  v.  Hop- 
kins,  103  Pa.  St.  118. 

The  finding  and  judgment  of  the  Superior '  Court  must  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

Meversed  and  remanded. 
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Neil  McCoull 

V. 

S.  Herzberg. 

Landlord  and  Tennnt-^Seit^  Gob — Recovery  of  Rent— Lease — Condi' 
tiona — Fraudulent  Repreeentations. 

1.  A  landlord  does  not  injure  that  nothinsr  ezisitfl  touching?  tbe  premifcen 
in  question  that  will  interfere  with  the  health  or  comfort  of  his  tenant  nor 
is  he  bound  to  repair  unless  the  lease  so  provides. 

2.  The  law  does  not  imply  a  contract  on  the  part  of  a  landlord  that 
premises  demised  are  tenantab.'e  or  that  they  will  continue  to  be  so  during 
the  term. 

8.  An  action  at  law  to  recover  rent  covenanted  to  be  paid  by  lease  under 
sea!,  can  not  be  met  by  the  defense  that  the  lessee  was  induced  to  execute 
the  lease  by  fniudulent  representations  as  to  the  character  or  surroundings 
of  the  premises. 

[Opinion  filed  October  23,  1889.] 

In  error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
BoLLiN  S.  Williamson,  Judge,  presiding. 


Messrs.  Abbott,  Ouvbb  &  Showalter,  for  plaintiff  in 
error. 

If  A,  by  deceitful  representations  as  to  the  sanitary  condi- 
tion of  a  dwelling  house,  induces  B  to  take  a  lease  of  the  same, 
the  latter,  on  discovering  the  real  condition  of  the  house,  may 
elect  either  to  repudiate  the  lease  and  vacate,  or  to  retain  his 
leasehold  and  use  the  premises  for  any  purpose  not  inconsist- 
ent with  the  covenants  or  restrictions  contained  in  the  lease. 
In  the  former  case  all  covenants  become  void;  in  the  latter  all 
covenants  are  of  course  binding.  In  either  case  B  may  have 
his  action  for  the  deceit.  If  he  has  repudiated  the  lease,  the 
measure  of  damages  may  be  nothing  more  than  the  expense 
of  moving  in  and  out;  if  he  has  elected  to  abide  by  the  lease, 
the  measure  of  damages  may  be  nothing  more  than  the  differ- 
ence in  Value  between  what  the  leasehold  estate  was  actually 
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worth,  and  what  it  would  have  been  worth  had  the  false  repre- 
sentation been  trne — in  other  words,  the  cost  of  such  repairs 
as  would  make  the  house  answer  the  representation.  If,  after 
discovering  the  falsity  of  the  representation  B  continues  to 
hold  and  occupy  tlie  premises,  this  is  an  election  to  abide  by 
the  lease,  and  B  is,  of  course,  held  to  all  covenants  made  by 
hitn,  including  the  covenant  to  pay  rent.  Morey  et  al.  v. 
Pierce,  14  111.  App.  91;  Arnold  v.  Clark,  45  N.  Y.  (Superior 
Court)  253;  Drew  v.  Beal,  62  111.  165;  Flynn  v.  Ilatton,  43 
Howard's  Pr.  333;  Walker  v.  Swayzce,  3  Abbott's  Pr.  136; 
Sedgwick  on  Damages,  7th  Ed.,  Vol.  1,  606;  Yol.  2,  657;  Ben- 
jamin on  Sales,  3d  Am.  Ed.,  436,  437,  441. 

If  we  are  to  assume  such  a  state  of  facts  as  would  have 
given  Herzberg  an  action  for  deceit  against  McCoull,  then, 
since  Herzberg  discovered  the  fraud  in  November,  but  con- 
tinued thereafter  to  hold  the  premises  and  pay  rent,  it  must 
be  said  that  he  elected  to  stand  by  the  lease. 

A  landlord  is  under  no  implied  obligation  to  repair;  nor 
whore  premises  are  let  for  a  particular  purpose — where  the 
use  is  restricted  by  covenants  or  conditions — is  there  any 
implied  waiTanty  by  the  landlord  of  fitness  for  such  purpose. 
A  tenant  can  not,  therefore,  relieve  himself  from  his  obliga- 
tion to  pay  rent  by  vacating.  1  Washburn  on  Real  Property, 
5th  Ed.,  576;  Taylor's  Landlord  and  Tenant,  7th  Ed.,  330; 
Foster  v.  Peyser,  9  Cash.  243;  Hart  v.  Windsor,  12  M.  & 
W.  68;  Cleaves  v.  Willonghby,  7  Hill,  83;  Wheeler  v.  Craw- 
ford, 86  Penn.  St.  327;  Purcel  v.  English,  86  Ind.  34;  Cowen 
V.  Sunderland,  14  N.  E.  Reporter,  118. 

Mr.  C  0.  Strawn,  for  defendant  in  error. 

A  provision  in  a  lease,  that  "  the  lessor  shall  not  be  liable 
for  any  repairs  on  the  promises  daring  the  term,  the  buildings 
now  being  in  perfect  order,"  has  reference  only  to  the  condi- 
tion of  the  building  as  edifices  in  perfect  repair,  and  not  to  the 
condition  of  the  surroundings,  or  the  purity  of  the  air  in  the 
vicinity,  either  then  or  at  any  future  time.  Wood's  Landlord 
and  Tenant,  p.  609,  Sec.  378;  Foster  v.  Peyser,  9  Cush.  (Mass.), 
242. 

It  is  a  general  principle  of  law,  well  understood  by  the  pro- 
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f ession,  that  ''any  actual  expalsion  of  the  tenant,  or  intentional 
disturbance  by  the  landlord,  or  by  any  other  person  acting  by 
his  authority,  or  by  virtue  of  a  legal  right  vested  in  them  in 
any  manner,  which  so  seriously  disturbs  the  tenant's  possession 
as  to  compel  an  abandonment  of  the  premises » by  him,  or 
which  deprives  him  of  their  beneficial  enjoyment,  amounts  to 
an  eviction,  and  the  rent  is  suspended  from  the  time  of  such 
disturbance,"  and  the  question  to  be  determined  is,  did  the 
existence  of  this  deleterious  stench,  the  poisonous  sewer  gas 
in  the  house  in  question,  as  shown  by  the  testiiiiony  in  this 
case,  amount  to  an  eviction  ? 

''  If  the  landlord  himself  creates  a  nuisance  upon,  or  in  the 
vicinity  of  the  premises,  it  amounts  to  an  eviction,  and  this  is 
so  whether  the  nuisance  arises  from  an  act  of  omission  or 
commission."     Wood's  Landlord  and  Tenant,  page  803,  note  1. 

Where  a  landlord  permitted  the  drains  in  his  cellar  adjoin- 
ing the  leased  premises  to  get  out  of  repair,  so  that  the 
adjoining  premises  became  untenantable,  it  was  held  sufficient 
to  constitute  an  eviction.  Alger  v.  Kennedy,  49  Vt.  109; 
Wood's  Landlord  and  Tenant,  p.  803«  note  1,  and  cases  there 
cited.  In  Cowie  v.  Ooodwin,  9  O.  &  P.  65,  the  tenant  proved, 
in  an  action  for  use  and  occupation,  that  the  wall  of  the  privy 
gave  way,  and  the  filth  from  it  flowed  into  the  kitchens,  so  as 
to  render  them  uninhabitable.  Lord  Denman  said  :  "  I  shall 
ask  the  jury  whether  these  premises  were  unfit  for  proper 
and  comfortable  occupation,  and  if  the  defendant  had  honafide 
quitted  the  apartments  as  soon  as  he  could  procure  others;" 
and  the  jury  having  answered  both  questions  in  the  affirmative, 
the  plaintiff  was  non-suited,  and  on  motion  for  a  new  trial  for 
misdirection  the  rule  was  refused.  Wood's  Landlord  and 
Tenant,  p.  804,  in  note  3,  commencing  on  p.  803. 

On  p.  80.5  of  Wood's  Landlord  and  Tenant,  it  is  said  :  "  If 
the  landlord  lets  only  part  of  a  building — as  in  the  case 
at  bar  the  tirFt  flat  and  basement — and  permits  the  part 
retained  by  him  to  fall  into  such  a  state  of  disrepair  as  to  ren- 
der the  part  occupied  by  the  tenant  untenantable,  either  by 
dilapidation  or  because  the  premises  are  thereby  rendered 
unhealthy,  as  if  lie  permits  a  drain  to  remain  stopped  up,  so  as 
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to  emit  nnwholesome  gases  or  unpleasant  stenches,  this  act  of 
omission  amounts  to  an  eviction,  and  the  tenant  may  give  up 
possession." 

The  same  author  says,  continuing  on  same  page:  "  So,  too, 
if  the  landlord  fraudulently  conceals  the  facts  that  a  building 
is  unfit  for  habitation  because  of  a  deleterious  stench  proceed- 
ing from  an  unknown  cause,  it  has  been  held  equivalent  to  an 
eviction."  "  But  a  distinction  is  made  in  this  respect  between 
the  letting  of  a  building  that  is  unlit  for  occupation  by  reason 
of  a  cause  affecting  the  health  of  the  occupants,  and  one  that 
merely  produces  annoyance  and  discomfort"  Wood's  Land- 
lord and  Tenant,  p.  805. 

Garntstt,  J.  McCoull  leased  certain  premises  to  Herzberg 
for  a  dwelling,  the  term  beginning  September  10,  1885,  and 
ending  April  30,  1887.  The  tenant  took  possession  the  first 
day  of  the  term,  and  occupied  the  premises  until  a  few  days 
after  the  1st  day  of  January,  1886.  In  November,  1885,  an 
offensive  smell  was  discovered  in  the  house,  which  continued 
to  appear  at  intervals,  until  Herzberg  felt  obliged  to  vacate 
the  premises  on  that  account,  and  he  did  remove  therefrom  in 
the  following  January.  He  paid  the  rent  to  January  1, 1886, 
but  refused  to  pay  any  rent  accruing  thereafter. 

The  action  below  was  for  the  installments  of  rent,  falling 
due  for  January,  February  and  March,  1886.  The  sole 
defense  interposed  was  the  offensive  smell,  which  was  alleged 
to  have  made  it  necessary  for  the  defendant  to  leave  the 
house.  It  is  conceded  that  the  smell  came  from  the  sewer  in 
the  demised  premises.  Neither  artifice,  contrivance  nor 
fraudulent  representation  is  charged  against  the  plaintiff.  He 
acted  in  entire  good  faith,  having  had  the  premises,  including 
the  sewer,  thoroughly  overhauled  and  re  paired  just  before  the 
letting  to  defendant,  and  had  no  reason  to  believe  that  any 
defect  existed,  which  would  interfere  with  the  health  or  com- 
fort of  any  occupant  of  the  building.  The  landlord  in  such 
case  is  not  an  insurer,  unless  the  lease  by  its  terms  makes  him 
such.  There  is  nothing  in  the  lease  to  the  defendant  which 
affects  the  question  here  made.     It  is  the  settled  doctrine 
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that  there  is  no  implied  contraet  on  the  part  of  the  landlord 
that  the  demised  premises  are  tenantable,  or  that  they  will 
continue  so  during  the  term.  Blake  v.  Ranous,  25  111.  App- 
486.  Nor  is  the  landlord  bonnd  to  repair  unless  he  has 
expressly  agreed  to  do  so  in  the  lease  or  contract  of  hiring. 
The  defendant  might  have  protected  himself  against  the  con- 
sequences now  in  sight,  by  agreement  with  the  plaintifiF,  bat 
the  court  can  not  make  such  au  agreement  for  the  parties. 

The  judgment  is  in  conflict  with  the  views  here  expressed, 
and  for  that  reason  is  reversed  and  the  cause  remanded. 

Iiev€7*8ed  and  remanded. 

Upon  Petition  for  Rehearing. 
[Opinion  filed  March  24, 1890.] 

Gaknett,  J.  The  doctrine  of  this  court  is  that  an  action 
at  law  to  recover  rent  covenanted  to  be  paid  by  lease  under 

m 

seal,  can  not  be  met  by  the  defense  that  the  lessee  was 
induced  to  execute  the  lease  by  fraudulent  representations  as 
to  the  character  or  surroundings  of  the  premises.  They 
merely  relate  to  the  nature  of  the  consideration  which  the 
lessee  is  to  receive. 

The  question  was  decided  in  Johnson  v.  Wilson,  opinion 
filed  in  this  court,  December  2,  18S9,  after  mature  considera- 
tion, and  the  rule  was  afterward  aflirmed  in  Little  v.  Dyer, 
at  the  same  term.  As  the  judgment  in  this  case  contravenes 
that  rule,  it  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded, 


John  O'Brien  and  George  Green 

V. 

Henry  H.  Graham  et  al. 

Mechanic's  Lien— Material  Supplied—See.  31,  Chap,  82,  R.  5.— Stifr- 
Contractor—At'chitecf  8  Certificate — Personal  Decree — Notice, 
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1.  Upon  a  bill  filed  by  Bub-contractors  for  a  mechanic's  lien,  this  court 
holds  that  the  same  was  properly  dismissed  for  the  reason  that  the  statutory 
notice  was  not  served  upon  the  owner  of  the  buildinj^f  in  question,  within 
the  time  required  by  Sec.  81,  Chap.  82,  B.  S. 

2.  No  personal  decree  is  authorized  by  the  statute  when  there  is  a  fail- 
ure in  the  effort  to  establish  a  lien. 


[Opinion  filed  October  23,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
OuvEB  H.  HoBTOK,  Judge,  presiding. 

Mr.  Lbvi  Spbaoue,  for  appellants. 
'  Mr.  T.  H.  Hood,  for  appellees. 

Garnett,  J.  In  1886,  one  William  Dunning  agreed  with 
Henry  H.  Graham  to  make  certain  alterations  in  a  house  or 
premises  in  Chicago,  and  afterward,  about  June  1,  1886, 
made  a  bargain  with  O'Brien  and  Green,  appellants,  for  lum- 
ber to  be  used  in  the  execution  of  the  work.  The  lumber 
was  to  be  delivered  as  required,  during  the  months  of  June* 
July,  August  and  September  of -that  year,  and  paid  for  as 
any  portion  of  it  was  delivered.  In  pursuance  to  the  sub- 
contract, appellants  made  several  deliveries  of  lumber  prior 
to  August  10,  1886.  The  material  so  delivered  was  all  used 
in  the  work  described,  the  total  value  thereof  being  $268.80. 
By  the  agreement  between  Dunning  and  appellants  they 
were  to  draw  their  pay  on  architect's  certificates.  To  satisfy 
them  for  the  $268.80,  Dunning  procured  a  certificate  for  $300 
from  the  architect  August  7th,  and  delivered  it  to  them  on 
August  10,  1886.  At  that  time,  Graham  suspected  the  archi- 
tect of  too  much  partiality  toward  Dunning  on  account  of 
accommodations  in  the  way  of  loans  of  money  which  Dunning 
had  made  him.  The  result  was  that  the  architect  was  then 
discharged  and  Graham  commenced  to  superintend  the  work 
himself,  upon  the  agreement  with  Dunning  that  he  should 
receive  no  more  money  unless  it  should  be  ascertained  on  com- 
pletion of  his  contract  that  it  had  cost  less  than  the  oiiginal 
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contract  price.  Appellants  thereupon  became  dissatisfied  and 
refused  to  deliver  any  more  lumber  on  the  credit  of  Dunning. 
An  agreement  was  then  made  between  appellants  and  Graham, 
bj  which  he  was  to  pay  them  for  all  the  lumber  for  the 
completion  of  the  work.  In  pursuance  of  that  agreement 
appellants  delivered  the  lumber  necessary  to  finish  the  altera- 
tions in  the  buildings,  Graham  paying  them  for  all  that  was 
BO  delivered  on  his  contract. 

Appellants  filed  their  bill  for  a  mechanic's  lien  on  the  prem- 
ises for  the  amount  remaining  un]>aid  to  them  on  account  of 
the  lumber  furnished  before  August  10,  1886.  The  Circuit 
Court  found  appellants  not  entitled  to  a  lien  and  dismissed  the 
bill.  For  all  the  goods  delivered  before  August  10,  1886, 
appellants  were  sub-contractors.  As  such  they  could  only 
perfect  their  lien  by  serving  the  statutory  notice  upon 
Graham  within  forty  days  after  payment  became  due  to  them, 
as  required  by  Sec.  31,  Chap.  82,  R  8. 

In  fact,  the  notice  was  not  served  until  October  8,  1886, 
which  was  too  late  to  preserve  the  lien.  The  question  of  per- 
sonal liability  of  Graham  by  reason  of  his  alleged  promise  to 
appellants  to  pay  the  amount  of  the  certificate  for  $300,  is  not 
of  importance  in  this  proceeding,  as  no  personal  decree  is 
authorized  by  the  statute  when  there  is  a  failure  in  the  efiFort 
to  establish  a  lien.  Sprague  v.  Green,  18  111.  App.  476.  The 
decree  is  affirmed. 

Affirmed. 
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Saw  Allemania  Fire  Insurance  Company 

V. 

Willys  G.  Peck  et  al. 

Fire  Intittranr.e—Lo89 — Recovery  upon  Policy— Conditions — Failure  to 
Bring  Suit  urithin  Time  Specified — Inducefnents  to  Adjustment — SSpeeial 
Findings — Evidence — Appeal. 

1.    On  a  second  appeal*  questions  decided  on  the  former  appeal  in  the 
same  case  will  not  be  reconsidered. 
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2.  If  a  part  of  the  time  allowed  under  the  conditions  of  an  insurance 
policy  for  the  bringing  of  suit  upon  a  loss,  Vi  consumed  in  negotiations 
touching  a  settlement,  the  time  so  occupied  should  be  added  to  the  period 
specified  therein. 

[[Opinion  filed  October  23, 1889.] 

In  EitROB  to  the  Superior  Court  of  Cook  Countj;  the 
Hon.  Kirk  Hawss,  Judj^e,  presiding. 

Messrs.  Mtbon  H.  Bbaoh  and  W.  P.  Thornton,  for  plaintiff 
in  error. 

Messi's.  Flowbb,  Smith  &  Musgrave,  for  defendants  in 
error. 

Gaby,  P.  J.  This  case  was  before  this  court  in  1886,  and  the 
facts,  except  upon  the  new  question  now  presented,  are  reported 
in  20  111.  App.  431.  After  the  case  returned  to  the  Superior 
Court  a  new  replication  was  filed  to  the  second  plea,  alleging 
that  the  plaintiffs  and  the  defendant  were  carrying  on  negotia* 
tions  for  the  settlement  and  adjustment  of  the  claim,  and  the 
defendant  was  holding  out  reasonable  hopes  for  an  adjustment, 
and  thereby  deterred  the  plaintiffs  from  commencing  suit  until 
the  day  it  was  commenced.  And  in  answer  to  a  special  inter- 
rogatory, the  jury  have  found  that  the  company  did  hold  out 
snch  reasonable  hopes  of  an  adjustment  or  compromise  to  the 
plaintiffs  as  to  deter  them  from  bringing  this  suit  within  the 
six  months  limited  in  the  policy.  The  only  question  now  open 
for  discussion   is  whether  the  evidence  supports  the  finding. 

The  doctrine  is  familiar  that  on  a  second  appeal,  questions 
decided  on  a  former  appeal  in  the  same  case,  will  not  be 
reconsidered.     Smvth  v.  Neff,  123  111.  310. 

The  negotiations  relied  upon  were  with  the  general  agent 
of  the  company.  They  were  had  in  personal  interviews  and 
by  letters,  the  last  letter  from  the  agent,  dated  January  8, 
1885,  containing  among  other  things,  this : 

"In  regard  to  the  Allemania,  they  claim  that  their  policy  was 
absolutely  voided  by  reason  of  the  violation  of  article  8  of 
section  A.  I  have  had  several  talks  with  the  vice-president  and 
the  best  terms  that  I  can  make  will  be  to  pay  $500  on  the 
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poiicj,  I  can  not  get  them  to  admit  of  any  liability,  and  tliey 
write  me  that  they  do  not  consider  the  company  holden  for 
anything.  The  case  appears  to  me  to  be  such  a  plain  one  that 
I  would  advise  your  acceptance  of  the  offer.  1  want  to  get 
the  case  closed  some  time,  and  I  know  you  do.  Please  advise 
me  at  your  earliest  convenience."  There  was  time  enougli 
after  that  letter,  which  was  the  last  step  in  the  ncgotiationsi 
no  reply  having  been  made  to  it,  to  have  commenced  the  suit 
within  the  six  months.  No  authority  is  cited  as  to  what  dili- 
gence, in  order  to  avoid  tlie  bar,  a  policy  holder  of  such  a 
policy  as  this  must  exercise  in  bringing  suit  after  negotiations 
are  broken  off.  Considering  that  one  month  may  not,  in  many 
cases,  be  unreasonably  consumed  in  making  the  proofs  of  loss, 
and  that  the  company  has  sixty  days  thereafter  in  which  to 
pay,  and  that  thereby  the  holder  really  has,  under  the  terms  of 
the  policy,  but  about  three  months  in  which  he  may  sue,  the 
condition  that  lie  shall  sue  only  within  six  months  after  the 
fire  has  occurred,  is  sufficiently  stringent;  and  if  during  any 
part  of  that  time  the  company  deters  him  from  suing  he 
ought  to  have  as  much  added  to  the  original  time. 

It  is  not  necessary  to  recite  all  that  took  place  in  the  nego- 
tiations. They  were  all  in  the  same  spirit  as  the  letter  quoted, 
and  it  would  have  been  quite  inconsistent  with  that  spirit 
for  the  holders  of  the  policy  to  sue  for  a  loss  which  the  com- 
pany was  endeavoring  to  adjust  and  compromise,  by  paying  a 
part,  so  long  as  from  the  conduct  of  the  company  there  was 
reasonable  ground  to  exi>ect  that  the  company  would  make 
terms  that  would  be  preferable  to  a  suit.  In  the  Lebcher  ease, 
20  111.  App.  450,  the  negotiations  occupied  less  than  three 
months,  and  the  suit  was  liot  begun  until  more  than  eighteen 
months  after  the  tire.  In  that  case  the  limitation  in  the 
policy  was  one  year.  Upon  the  question  here,  that  case  has  no 
bearing,  as  the  suit  was  instituted  on  the  forty-eighth  day 
after  the  last  letter.  Whether  the  former  decision  of  this 
court  was  correct  can  be  made  a  question  before  the  Supreme 
Court. 

In  that  part  of  the  case  open  to  review  here  there  is  no 
error,  and  the  judgment  is  affirmed. 

Affirmed, 
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City  op  Chicago 

V. 

Mary  A.  Chase. 

Municipal  Corporations — yegligence  —  Defective  Sidewalk  —  Personal 
Injuries — Notice  qf  Condition  on  Fart  of  Authorities — Pleading— Evidence 
— Variance, 

1.  In  an  action  ai^ainst  a  mnnicipality  for  the  recovery  of  damages  for 
injuries  suffered  through  a  defective  sidewalk,  this  court  holds  that  there 
was  no  material  variance  between  the  plaintiff's  proof  and  the  allegations 
set  forth  in  her  declaration,  and  declines  to  interfere  with  the  verdict  in 
her  behalf. 

2.  Damages  in  the  sum  of  9'2.000  for  the  breaking  of  a  leg  of  a  woman 
sizty-siz  years  of  age,  held  to  be  reasonable  in  the  case  presented. 

[Opinion  filed  October  28,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Ellioit  Anthony,  Judge,  presiding. 

Messrs.  Qeorgb  F.  Sugg,  C.  S.  Cameeon  and  W.  E. 
Hughes,  for  appellant. 

Mr.  John  Gibbons,  for  the  apj^ellee. 

MoRAN,  J.  Appellee  recovered  a  judgment  in  this  case 
against  the  city  for  the  sura  of  $2,000  for  an  injury  received 
by  her,  by  her  foot  being  caught  in  a  hole  in  the  sidewalk, 
which  caused  her  to  fall  over  and  break  her  leg.  The  evi- 
dence in  the  record  clearly  supports  the  verdict  as  to  the  fact 
of  the  injury.  It  is  shown  that  appellee  was  walking  along 
the  sidewalk  on  the  north  side,  east  of  Oakley  street,  in  the 
night  time.  That  snow  covered  the  walk,  and  that  a  path 
was  trodden  wide  enough  for  one  person  to  walk  on.  That 
appellee  in  walking  along  said  trodden  path  slipped,  and 
stepped  with  one  foot  one  side  of  said  trodden  path;  that  her 
foot  went  down  through  a  hole  in  the  sidewalk,  which  hole 
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was  hidden  from  view  by  the  snow  which  covered  the  walk. 
These  facts  were  uncontradicted.  The  evidence  tended  to 
show  that  the  sidewalk  at  tlie  point  where  the  accident 
occurred  was  old  and  ont  of  repair,  and  for  a  period  of  from 
a  month  to  half  a  year  before  the  accident  there  were  planks 
missing  and  holes  and  spaces  in  the  sidewalk,  caused  by  planks 
having  been  broken,  and  though  there  was  some  contrariety  in 
the  evidence  on  this  point,  we  think  the  evidence  abundantly 
supports  the  conclusion  that  the  sidewalk  was  in  a  dangerous 
condition,  and  had  been  so  long  enough  to  charge  the  city 
with  notice.  As  to  the  damages  the  injury  was  shown  to  be 
severe,  and  though  not  permanent,  the  foot  was  subject  to 
pains,  and  gave  m^re  or  leas  annoyance  up  to  the  time  of  the 
trial,  and  with  a  person  of  appellee's  age  (sixty-six  years)  will  1 

probably  continue  to  be  painful  at  times  as  long  as  she  lives. 

The  verdict  is  large,  no  doubt,  but  we  do  not  feel  at  liberty 
to  reverse  tlie  case  on  that  ground. 

Counsel  for  the  city  urge  quite  strenuously  that  the  case 
should  be  reversed,  for  the  .reason  that  there  is  a  variance 
between  the  manner  of  the  injury  as  proved  and  as  described 
in  the  declaration. 

The  declaration,  it  is  said,  alleges  that  accumulations  of  ice 
and  snow  rendered  the  sidewalk  uneven,  ridgy  and  hubby,  and 
that  there  was  no  proof  of  that  allegation.  The  allegation  is 
superfluous.  It  was  not  necessary  to  make  any  such  allega- 
tion to  support  the  cause  of  action,  nor  is  the  allegation 
essentially  descriptive,  or  so  connected  with  material  aver- 
ments that  it  can  not  be  separated.  The  very  ground  of  the  « 
action  is  the  bad  and  unsafe  condition  of  the  sidewalk.  The 
many  faults  in  it  as  alleged  are  that  planks  were  broken, 
warped,  loose,  uneven  and  removed.  Proof  was  that  appellee 
stepped  into  a  hole  in  the  sidewalk.  It  does  not  clearly 
appear  what  caused  the  particular  hole  into  which  she  stepped, 
but  it  is  not  alleged  specifically  how  it  came;  therefore,  if  the 
evidence  would  justify  the  finding  that  it  was  either  from  a 
plank  being  broken  or  warped,  or  loose,  or  removed,  there 
would  be  no  variance. 

This  differs  from  City  of  Bloomington  v.  Goodrich,  88  111. 
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558,  cited  by  counsel.  There  the  sole  allegation  was  that 
Some  of  the  plauks  were  broken,  so  that  large  and  deep  holes 
were  in  the  walk,  and  the  proof  showed  that  none  of  the 
planks  were  broken  and  that  the  onlj  defect  was  that  two 
planks  were  removed  from  the  walk. 

The  declaration  in  the  case  at  bar  is  not  well  drawn,  is 
involved  and  prolix  and  therefore  defective  in  form,  and  by 
no  means  a  model  of  concise  and  definite  pleading;  bnt  it  is 
good  in  substance,  and  contains  no  faults  that  would  authorize 
the  arrest  of  the  judgment,  or  the  reversal  of  the  case  on  error 

It  is  unnecessary  for  us  to  discuss  in  detail  the  errors  alleged 
to  have  been  made  in  giving  and  refusing  instructions.  It  is 
sufficient  to  say  that  we  have  examined  the  instructions  and 
considered  .the  points  of  error  alleged,  and  that  we  are  of  opin- 
ion that  no  error  was  committed  in  that  regard.  The  judg- 
ment of  the  Superior  Court  will  be  affirmed. 

Judgment  affirmed. 


Herbert  M.  Kinsley 


Master  and  Servant— Architect — Exclusive  Attention — Extra  Compen- 
eation — Contract  under  Seal— Parol  Contract — Guaranty. 

1.  A  contract  under  seal  can  not  be  varied  by  parol. 

2.  For  the  payment  of  money,  a  contract  to  see  it  paid  is,  when  another 
is  to  pay  it,  a  guaranty. 

8.  Extra  compensation  can  not  be  claimed  for  doinflf  tha  work  in  ques- 
tion, not  better  than  the  contract  calls  for,  but  better  than  it  other wisa 
would  have  been  done. 

[Opinion  filed  October  28,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Kirk  Haw£9,  Judge,  presiding. 

Mr.  Frank  J.  Loesoh  and  Charles  A.  Allen,  for  appel- 
lant 

Messrs.  Tbnney,  Hawlet  &  Coffeen,  for  appellee. 
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Gaby,  P.  J.  This  was  an  action  of  assumpsit  brought  by 
the  appellee  against  ap))e11ant,  to  recover  for  services  alleged 
to  have  been  })crformed  as  architect  and  superintendeut  of  a 
certain  building  erected  in  the  year  18S5,  by  appellant,  in  the 
city  of  Chicao;o. 

In  November,  1884,  appellant  and  appelloo  entered  into  a 
written  contract,  which  was  as  follows : 

"  Whereas,  HerlKjrt  M.  Kinsley  is  ahont  to  erect  a  building 
on  Adams  street,  in  the  city  of  Chicago,  upon  the  following 
described  lot,  to  wit:  The  east  one-half  of  lot  seven  (7),  block 
one  hundred  and  twenty  (120),  School  Section  addition  to 
Chicago,  in  the  county  of  Cook  and  State  of  Illinois,  to  be 
used  as  a  restaurant  and  generally  in  his  business,  and  for  the 
jmrpose  of  aiding  in  such  work  is  desirous  of  securing  the 
services  of  an  architect. 

"Now,  therefore,  it  is  understood  and  agreed  by  and  between 
the  said  Herbert  M.  Kinsley  and  Francis  L.  Charnley,  that 
the  said  Charnley  shall  make  and  draw  the  plans,  specifica- 
tions and  drawings  for  the  said  building;  the  specifications  to 
be  sucii  as  can  be  used  by  the  workmen  erecting  said  building; 
the  said  Charnley  is  to  superintend  the  building  and  see  that 
the  contractors  for  each  and  every  portion  therein  shall  com- 
plete their  work  in  a  workmanlike  and  satisfactory  manner 
with  due  diligence;  and  he  shall  draft  all  cimtractsand  specifi- 
cations between  the  said  Kinsley  and  said  contractors,  and 
shall  see  that  the  said  building  is  fully  completed  in  accord- 
ence  with  the  plans,  specifications  and  contracts  so  drawn,  for 
all  which  service  the  said  Charnley  shall  receive  a  compensa- 
tion of  three  per  cent,  upon  the  amount  of  the  cost  of  said 
bnildinfl^ 
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"Said  Kinsley  reserves  the  entire  control  of  the  contracts  to 
be  made,  so  far  as  the  parties  to  the  same  shall  be  concerned 
and  the  amounts  to  be  paid. 

"And  it  is  further  agreed,  in  case  the  said  Kinsley's  lessor 
shall  not  secure  to  him  the  possession  of  the  premises  above 
described,  on  or  before  the  23d  day  of  February,  A.  D.  1885, 
that  then  and  in  that  event  this  contract  shall  cease,  and  the 
c<»mpensation  to  said  Charnley  for  so  much  work  as  he  then 
shall  have  done  shall  be  the  sum  of  $500. 
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"In  witness  wliereof,  the  parties  hereto  have  hereunto  set 
tbeir  hands  and  seals  this       day  of  November,  A.  D.  18S4. 

"F.  L.  Chaenley,  [seal.] 
"  H.  M.  Kinsley,    [seal.]  " 

The  total  cost  of  the  building  referred  to  in  the  above  con- 
tract was  $146,571.04. 

The  controversy  arises  over  the  claim  made  by  the  appellee 
for  an  extra  two  per  cent,  upon  the  'cost  of  the  building, 
which  claim,  as  he  states  in  his  testimony,  stands  upon  the 
following  circumstances : 

"  Q.  State  whether  or  not  you  made  any  other  or  addi- 
tional contract  or  agreement  with  Mr.  Kinsley  than  the  one 
that  has  been  introduced  in  evidence.  When  was  it,  and 
where  was  it  i 

**  A.  It  was  a  verbal  agreement.  It  was  abont  the  time  or 
immediately  after  the  roof  was  put  on;  I  was  going  along 
Dearborn  street ;  it  was  in  July — soon  after  the  middle  of 
July;  I  think  it  was  in  1885.  I  saw  Mr.  Kinsle}^  across  the 
street  and  he  came  over  and  said  to  me  :  '  Charnlev,  I  don't 
believe  we  are  ever  going  to  get  into  that  building  in  Novem- 
ber, and  I  must  open  in  JNovember  because  tlien  my  harvest 
commences,  and  I  wish  to  open  under  favorable  circum- 
stances.' He  said:  *I  don't  believe  they  are  going  to  get 
that  done  in  November.  The  only  way  they  will  get  it  done 
will  be  for  you  to  go  there  and  give  your  whole  time  and 
attention  to  that  building,  because  if  you  don't  we  will  never 
get  in  there  in  that  time,  and  if  we  don't  get  in  there  in 
November,  we  might  just  as  well  stop  now.'  I  told  him  I 
could  not  very  well  do  that  because  I  would  liave  practically  to 
drop  my  other  business;  I  told  him  I  was  doing  some  work  for 
Chapin.  Mr.  Chapin  was  building  his  house  at  that  time;  he 
wanted  me  to  give  my  attention  to  his  building.  Kinsley 
said  be  would  see  Mr.  Chapin  and  that  he  was  willing  to  pay 
me  for  it.  He  said:  ^I  must  have  that  building  done  in 
November,  and  I  want  you  to  give  your  whole  time  to  it.' 
'Well,'  I  said,  'If  you  are  willing  to  pay  me  for  it,  and 
Chapin  is  willing  to  relieve  me  of  tiie  personal  superintend- 
ence of  his  building,  I  will  do  it.' 
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^  I  told  bim  I  never  Lad  anj  doubt  but  that  the  buildinir 
would  be  completed  according  to  the  contract  I  went  there 
to  the  building.  Kinsley  got  a  boj  to  ran  errands  for  me 
and  he  got  a  desk  tliere  for  me,  and  after  we  got  the  roof  on 
I  made  luj  office  practically  in  that  building.  After  tliis  con- 
versation with  Kinsley  I  was  at  the  building  all  day,  from  the 
time  we  got  the  roof  on  until  we  got  through;  the  building 
was  ready  to  open  the  15  th  of  November/' 

Tlie  contract  is  under  seal  and  therefore  can  not  be  varied 
by  parol.  K  &  S.  W.  R  R  v.  Fitzgerald,  17  111.  App.  525, 
and  L  C.  R  R  v.  B.  &  O.  R  R,  23  111.  App.  531,  and  many 
cases  cited  in  those. 

The  contract  provides  that  the  appellee  shall  ^^  superintend 
the  building  and  see  that  the  contractors  for  each  and  every 
portion  therein  shall  complete  their  work  in  a  workmanlike 
and  satisfactory  manner,  with  due  diligence."  It  bound  the 
appellee  to  do  whatever  was  in  his  power  to  make  the  con- 
tractors do  their  work  as  well  and  as  quickly  as  their  contracts 
required.  Literally  read  it  made  him  a  guarantor  that  they 
would  do  so. 

For  the  payment  of  money,  a  contract  to  see  it  paid  is, 
when  another  is  to  pay  it,  a  guaranty.  But  it  is  not  necessary 
to  so  construe  this  contraet. 

The  claim  of  the  appellee  is,  in  effect,  that  he  took  more 
pains  to  perform  the  contract  he  had  made,  than  he  would 
have  done  if  the  appellant  had  not  urged  him  to  do  it.  There 
is  nothing  in  the  case  indicating  that  the  work  was  done 
better  or  quicker  than  the  contractors  had  engaged  to  do  it. 

That  a  contract,  whether  sealed  or  not,  does  not  preclude 
compensation  for  extra  work,  is  admitted  ;  but  that  extra  com- 
pensation can  be  claimed  for  doing,  not  better  work  than  the 
contract  calls  for,  but  better  than  otherwise  would  have  been 
done,  is  not  the  law. 

All  the  evidence  of  custom  of  architects,  for  the  purpose  of 
construing  the  words  of  the  written  contract,  was  incom- 
petent.    Sigsworth  v.  Mclntyre,  18  111.  126. 

The  judgment  must  be  reversed  and  the  case  remanded. 

£eversed  and  retnanded. 
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City  of  Chicago 

V. 

Francis  Colman. 

Municipal   Corporations — Negligence — Defective    Sidewalk — Personal        6i   ^ 
Injuries — Damages — Excessive    Verdict — Ecidence — Burden  of   ProQf— 
Instructions — Hew  Trial. 

1.  An  instrnction  in  the  absence  of  evidence  upon  which  it  can  be  based 
ehoald  nut  be  given. 

2.  In  an  action  brought  for  the  recovery  of  damages  from  a  munici- 
pality, for  injuries  suffered  through  a  defective  sidewalk,  this  court  holds 
that  in  view  of  the  evidence  the  verdict  for  the  plaintiff  in  the  sum  of 
94,000  was  excessive,  and  that  the  trial  court  erred  in  refusing  to  grant 
the  defendant's  motion  for  a  new  trial  for  that  reason. 

8.  In  actions  of  this  character  the  burden  of  proof  is  upon  the  plaintiff, 
to  show  not  only  such  circumstances  as  make  the  municipality  answerable 
for  the  injury  sustained,  but  also  the  character  and  extent  thereof. 

[Opinion  filed  October  28,  1889.] 

Appbal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
J  CTLius  S.  Grinnell,  Judge,  presiding. 

Mr.  George  F.  Suoo,  C.  S.  Cameron  and  W.  E.  Hughes, 
for  appellant 

Messrs.  Case,  Judson  &  Hogan,  for  appellee. 

Our  Supreme  Court  has  held  in  Christian  v.  Irwin,  125  HI. 
619,  that  ^^  the  amount  of  damages  a  party  may  have  sus- 
tained from  a  personal  injury  is  a  question  of  fact.'' 

This  court  has  wisely  said  in  Anglo-American  P.  &  P.  Co. 
V.  Bair  (not  yet  reported):  "In  truth,  money  is  no  equivalent 
for  such  injuries,  but  it  is  the  only  reparation  the  law  can 
give,  and  the  amount  must  be  left  to  a  jury  to  fix,  subject  to 
correction  in  case  of  abuse."  And  again  in  Wilcox  v.  Bail- 
way  Co.  (not  yet  reported),  this  court  said :  **  The  damages 
awarded  are  large,  that  is,  a  large  sum  of  money — $15,000. 
Are  they  more  than  compensation  ?  If  the  appellee  is  entitled 
to  anything  he  is  entitled  to  full  compensation.  Is  that 
limited  to  making  good  the  probable  pecuniary  loss  to  him. 
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for.  havin«^  lost  one  leg  to  go  upon,  either  natural  or  artificial, 
or  shall  other  deprivations  which  can  not  be  recited  witliout 
the  use  of  language  which  excludes  arithmetic,  be  taken  into 
account  ?  His  life  is  wrecked,  whether  for  business  or  pleasure. 
IIo|)e  is  denied  him.  By  the  various  tables  of  mortality  at 
the  time  of  the  trial  his  ex{)ectation  of  life  ranged  from  forty 
to  fifty  years.  Where  *  suffering  in  body  and  mind  is  the 
result  of  injuries  caused  by  negligence,  it  is  proper  to  take 
them  into  consideration  in  estimating  the  amount  of  damages.' 
Of  the  amount,  under  the  facts,  tlie  jury  were  the  sole  judges, 
and  where  no  other  evidence  of  prejudice  or  passion  appears  in 
the  finding,  courts  seldom  set  aside  a  verdict  for  excessive 
damacfcs  in  an  action  like  this.  The  court  will  not  take  the 
responsibility  of  determining  that  the  damages  are  exorbi- 
tant." Citing  Railroad  Co.  v.  Simmons,  38  111.  242;  Kail- 
road  Co.  V.  Stables,  62  Dl.  320;  Railroad  Co.  v.  Martin,  111 
111.  219;  Railroad  Co.  v.  Holland,  18  111.  App.  418. 

In  Railway  Co.  v.  Barrett,  16  111.  App.  30,  the  Appellate 
Court  of  the  Second  District  lays  down  the  rule,  that 
^^  where  pain  and  suffering  are  recognized  elements  in  assess- 
ing damages  for  personal  injuries,  there  can  be  no  certain 
rules  for  their  admeasurement,  and  consequently  the  law  has 
let  the  assessment  to  the  sound  judgment  of  the  jury,  guided 
by  proper  instructions  from  the  court,  and  before  a  court 
should  interfere  with  the  findings,  by  putting  itself  in  the 
place  of  the  tribunal,  primarily  established  by  the  law  to 
determine  this  question,  it  ought  to  be  well  advised  that  such 
verdict  is  not  the  result  of  the  calm,  dispassionate  judgment 
of  the  jury,  but  results  from  some  improper  motives  or 
influences,  and  that  injustice  would  be  done  if  the  verdict 
should  be  allowed  to  stand." 

This  rule  was  approved  by  the  Appellate  Court  of  the 
Fourth  District  in  Railway  Co.  v.  Fi-azier,  26  111.  App.  440. 

In  Whitcofsky  v.  Weir,  32  Fed.  Rep.  307,  $4,000  was  held 
not  excessive  damages  for  the  loss  of  a  hand. 

In  Reed  v.  Railway  Co.  (Iowa),  37  N.  W.  Rep.  149,  a  ver- 
dict for  $8,250  was  not  disturbed  where  it  was  shown  upon 
the  trial  that  the  plaintiff,  a  man  of  sixty-five  years,  was  struck 
by  a  train,  thrown  from  his  wagon  and  that  several  of  his  ribs 
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were  broken,  that  his  lung  was  punctured,  which  caused  great 
Buffering  and  confined  him  indoors  for  several  weeks,  and  that 
the  injuries  were  apparently  permanent. 

9 

A  verdict  for  $6,933  awarded  to  a  woman  for  personal 
injuries  who  had  been  in  good  health,  where  the  evidence  as 
to  the  nature  and  extent  of  the  injury  was  conflicting,  but 
tended  to  show  that  she  had  received  internal  injuries  result- 
ing in  uterine  troubles,  from  which  she  was  suffering  at  the 
time  of  the  trial,  was  held  not  excessive.  Railway  Co.  v.  Lee 
(Texas),  7  S.  W.  Eep.  324.  $5,000  for  the  loss  of  one  eye  not 
excessive:  Johnson  v.  Railway  Co.,  9  S.  W.  Rep.  790;  $6,500 
for  loss  of  eye,  not  excessive:  Railway  Co.  v.  Able,  9  S.  W". 
Rep.  871;  $8,000  ijot  excessive  for  injury  causing  permanent 
Btiffness  of  ankle  joint:  Henry  v.  Railway  Co.  (Iowa),  39  N. 
W.  Rep.  193;  $5,500  not  excessive  for  temporary  injury  ;  no 
loss  of  limb :  Karasich  v.  Hasbrouck  et  al.,  28  Wis.  569;  for 
the  loss  of  hand  and  other  injuries  $4,700  was  deemed  not 
only  not  excessive  but  as  quite  moderate :  Railroad  Co.  v. 
DeBray,  71  Ga.  406. 

And  so  we  could  go  on  almost  indefinitely,  citing  case  after 
case  where  verdicts  ranging  in  amounts  from  $5,000  to  $50,000 
have  been  held  to  be  not  excessive.  Railroad  Co.  v.  Alberti, 
43  Hun,  421;  Railroad  Co.  v.  Thompson,  64  Miss.  584; 
Railroad  Co.  v.  Ketcham,  33  La.  Ann.  777;  Groves  v. 
Rochester,  39  Hun,  5;  Railroad  Co.  v.  Moore,  34  Kan.  197; 
Funston  v.  Railroad  Co.,  61  Iowa,  452;  Railroad  Co.  v.  Robin- 
sou,  48  Cal.  409;  Railroad  Co.  v.  Young,  19  Kan.  438;  Railway 
Co.  V.  Porfert,  10  S.  W.  Rep.  207;  Railway  Co.  v.  Rosen- 
weig,  4  Cent.  Rep.  712. 

Gaby,  P.  J.  This  is  an  action  to  recover  damages  for  per- 
sonal injury  from  the  breaking  of  a  plank  in  a  sidewalk, 
resulting  in  the  leg  of  the  appellee  going  through  the  hole, 
and  the  knee-cap  striking  the  edge  of  the  plank  in  front. 
The  leg  was  bruised,  the  appellee  lost  three  or  four  weeks' 
time,  has  suffered  a  good  deal  of  pain,  and  was  not  cured  at 
the  time  of  the  trial. 

The  only  evidence  as  to  the  probable  future  condition  of 
the  appellee  was  from  the  physician,  who  said  that  the  pres- 
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ent  ewulling  was  tlie  reaalt  of  inflammation,  and  that  lie 
thought  that  the  appellee  could  be  cured,  bnt  how  and  in 
what  time  is  somewhat  vaguely  stated  in  his  testimony. 

The  court  instructed  the  jury  that  if  they  found  from  the 
evidence  that  the  injury  was  pennancnt  and  incurable,  they 
should  take  that  into  consideration  in  assessing  tlie  damages. 
The  jury  found  for  the  appellee,  $4,000. 

In  looking  at  all  the  evidence  it  is  clear  that,  as  compensa- 
tion for  past  expense,  loss  of  time  and  suffering,  the  verdict 
is  excessive.  It  could  only  be  justified  as  a  compensation  for 
future  disability  to  some  considerable  extent  ''  There  is  no 
doubt  that  bodily  pain  and  sufEcring  is  a  proper  item  of  dam- 
ages in  such  cases.  Kor  is  the  evidence  necessarily  limited  to 
suffering  which  is  past,  where  the  proof  renders  it  reasonably 
certain  that  future  pain  and  suffering  is  inevitable.  Damages 
are  to  be  proved,  and  none  can  be  allowed  except  such  as  are 
shown  by  the  proof  to  be,  at  least  to  a  reasonable  degree,  cer- 
tain." Curtis  V.  R  &  S.  R  R,  18  N.  Y.  535.  The  instruc- 
tion was  excepted  to,  and  one  ground  of  the  motion  for  a 
new  trial  was  the  exceseiveness  of  the  verdict,  the  denial  of 
which  motion  was  also  excepted  to. 

The  burden  was  upon  the  appellee  to  show  not  only  such 
circumstances  as  made  the  city  answerable  for  the  injury  lie 
had  sustained,  bnt  also  the  character  and  extent  of  the  injury, 
so  that  the  jury  should  liave  other  grounds  for  such  a  verdict 
than  that  the  plaintiff  was  an  individual  to  whom  the  sum 
would  be  very  convenient,  and  the  defendant  a  large  city  to 
whose  gross  outlay  it  would  be  an  almost  inappreciable  addi- 
tion; and  that  it  might  be  conjectured,  though  not  proved, 
that  his  injury  was  serious  and  permanent. 

The  views  above  expressed  render  it  needless  to  examine 
questions  of  variance  and  criticism  upon  instructions,  the 
grounds  for  which  can  be  removed  or  avoided  upon  another 
trial. 

For  the  error  in  giving  an  instruction  without  evidence  to 
base  it  upon,  and  for  that  of  not  granting  a  new  trial  on 
account  of  the  excessive  damages,  the  judgment  is  reversed 
and  the  cause  remanded. 

Seversed  and  remanded. 
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George  B.  Walker 
James  F.  Cook, 

Wifnesitefi — Fees — Experts— -Fees  in  Excess  qf  Legal  Amount — RecoV" 
ery  qf— -Promise  to  Pay— Obligation  to  Testify — Subpcena. 

1.  The  usual  or  reasonable  value  of  professional  services  is  a  question  of 
fact,  and  not  of  science,  calling  for  a  profe(«sional  opinion. 

2.  Where  a  duty  is  imposed  by  law  and  the  compensat'on  for  its  per- 
formance fixed  by  law,  no  greater  compensation  can  be  exacted  or  enforced. 

3.  A  witness  having  attended  court  in  obedience  to  a  subpoena,  is  not 
entitled  to  recover  upon  an  ugreement  for  compensation  for  such  attend- 
ance, exceeding  in  amount  the  legal  fees. 

[Opinion  filed  October  28,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
BicHARD  W.  Clifford,  Judge,  presiding. 

Mr.  JosBPH  W.  Callahan,  for  appellant. 

Every  court  having  power  to  definitely  hear  and  deter- 
mine any  suit,  has,  by  the  common  law,  inherent  power  to  call 
for  all  adequate  proofs  of  the  facts  in  controversy,  and  to 
that  end,  to  summon  and  compel  the  attendance  of  witnesses 
before  it.     1  Greenleaf  on  Evidence,  Sec.  309. 

An  undertaking  to  do  that  which  one  is  under  legal  obli- 
gation to  do  will  not  furnish  a  consideration  to  support  a 
promise.  Ayres  v.  Chicago,  etc.,  Eailroad,  52  Iowa,  477; 
Tilden  v.  New  York,  56  Barb.  340;  Elbin  v.  Miller,  78  Ky. 
371;  Morrick  v.  Giddings,  1  Mackey,  394;  Keffer  v.  Gray- 
son, 76  Virginia,  517;  Sherwin  v.  Bingham,  39  Ohio  State, 
137. 

Fees  or  costs  can  not  be  allowed  or  recovered  unless  they 
are  fixed  and  given  by  statute.  Smith  v.  McLaughlin  et  al.,  77 
111.  596;  see  1  Greenleaf  on  Evidence,  Sec.  310;  Starr  &  C. 
111.  Stat.,  Chap.  53,  Sec  47;  Chase  v.  De  Wolf,  69  111.  48; 
Camp  ▼.  Morgan,  21  111.  255. 
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If  the  statute  has  fixed  the  fees  to  be  charged  for  a  partie- 
nlar  service,  the  party  rendering  the  services  will  be  confined 
to  the  statutory  fee,  and  can  not  recover  on  a  guajiiuin  nteruiU 
Smith  V.  McLaughlin,  77  III.  596. 

A  physician,  like  any  other  person,  may  be  called  to  testify 
as  an  expert  in  a  judicial  investigation,  wliethcr  it  be  of  a 
civil  or  criminal  nature,  without  being  paid  for  his  testimony 
as  for  a  professional  opinion.  Ex  parte  Dement,  53  Ala.  389; 
Summers  v.  Tiie  State,  5  Texas  Ct  of  App.  365;  See  Wright 
V.  The  People,  112  111.  540. 

What  ordinary  professional  services  are  reasonably  worth 
is  a  question  of  fact  Pfeil  v.  Kem ;)er,  3  Wisconsin,  315; 
Stanton  et  al.  v.  Einbrey,  AdmV,  93  U.  S.  548;  Roscntiial  v. 
Boas,  27  111.  App.  430;  Linn  v.  Sigsbee,  67  111.  75;  City  of 
Chicago  v.  McGiven,  78  III.  347;  Pennsylvania  Co.  v.  Cung- 
don,  101  111.  93. 

A  witness  is  bounl,  as  a  matter  of  public  duty,  to  testify  as 
to  facts  within  his  knowledge.  Webb  v.  Page,  1  Car.  & 
Kir.  23. 

That  comi')en<5ation  of  witne«?ses  for  loss  of  time  is  not 
allowed,  see  1  Greenleaf  on  Evidence,  Sec.  310,  n.  2,  and 
authorities  there  cited. 

Messrs.  E.  J.  Hill  &  Son,  for  appellee. 

MoRAN,  J.  Appellee  brought  this  action  in  a  justice  court 
to  recover  compensation  for  attendance  as  a  witness  in  a  suit 
in  which  appellant  was  the  plaintiff. 

There  was  judgment  against  appellant  in  the  justice  court, 
and  he  appealed  the  case  to  the  Circuit  Court,  wliere  it  was 
submitted  to  the  court  for  trial  without  a  jury,  and  a  fin  ling 
and  judgment  rendered  against  appellant  for  $50  and  costs. 

Appellee's  evidence  showed  that  he  was  subpoenaed  as  a  wit- 
ness and  attended  court  for  eleven  days,  while  the  case  was 
on  call,  reporting  to  appellant's  attorney  and  remaining  each 
day  till  the  notice,  "^o  further  call,"  was  posted.  That 
before  the  subpcena  was  served  appellant  told  bim  that  he 
wanted  him  as  a  witness,  and  ap[}ellee  said  he  had  other  busi- 
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nc88to  attend  to,  whereupon  appellant  told  him  he  would  pay 
him  just  as  well  as  if  he  was  to  attend  to  his  patients. 

The  question  raised  is  not  whether  an  expert  can  recover 
extra  compensation,  when  it  is  promised  to  him  for  attending 
and  testifying  to  some  matter  pertaining  to  his  particular 
branch  of  science.  The  question  on  which  appellee  was  to 
testify,  was  as  to  the  reasonable  value  of  professional  services 
rendered. 

The  usual  or  reasonable  value  of  professional  services  is 
a  question  of  fact,  and  not  a  question  of  science,  calling  for  a 
professional  opinion. 

True,  physicians  may  be  better  acquainted  than  others  with 
the  customary  or  usual  charges  made  by  the  profession,  but  so 
dry  goods  merchants  will  know  best  as  to  the  value  of  cotton 
cloth.  Keither  the  value  of  the  services  nor  the  value  of 
the  cloth  can  be  proved  by  what  is  known  as  expert  testi- 
mony.   Linn  V.  Sigsbee,  67  111.  75. 

The  question  is,  whether  a  witness  who  attends  upon  a  sub- 
poena to  testify  to  a  fact  or  facts  within  his  knowledge,  can 
recover  from  the  person  in  whose  behalf  he  is  subpoenaed,  on 
a  promise  to  pay  liim  more  than  the  regular  fee  allowed  by 
statute  for  attendance  as  a  witness. 

Every  person  is  under  a  legal  obligation  to  attend  in  obe- 
dience to  a  subpoena  and  testify  to  such  facts  material  to  the 
case  in  hand  as  may  be  within  his  knowledge.  The  statute 
has  fixed  the  compensation  for  such  attendance,  and  it  is  a 
rule  general  in  its  application,  that  where  a  duty  is  imposed 
by  law,  and  the  compensation  for  its  performance  fixed  by 
law,  that  no  greater  compensation  can  be  exacted  or  enforced. 
Bishop  on  Contracts,  Sec.  47;  Joliet  v.  Twohey,  1  111.  App. 
483;  Decatur  v.  Vermillion,  77  111.  315. 

This  rule  was  applied  to  the  claim  of  a  witness  at  an  early 
day  in  England  in  the  case  of  Collins  v.  Godefroy,  1  B.  & 
Ad.  950,  where  it  was  said:  "If  it  bo  a  duty  imposed  by  law 
upon  a  party  regularly  subpoenaed  to  attend  from  time  to  time 
to  give  his  evidence,  then  a  promise  to  give  any  remunera- 
tion for  lost  time  incurred  in  such  attendance  is  a  promise 
without  consideration.''    In  Smith  v.  McLaughlin,  77  111.  696, 
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certain  phjsicians  who  had  been  subpoenaed  by  the  coroner  to 
make  a  post  mortem  examination,  presented  a  claim  for  their 
services  against  the  estate  of  the  deceased.  The  conrt  in  the 
opinion,  after  stating  that  the  statute  made  no  provision  for 
the  payment  of  witnesses  who  are  summoned  to  attend  a 
coroner's  inquest,  says  that  if  fees  had  been  fixed  for  them, 
the  sum  thus  fixed  would  have  to  control.  ^^A  witness  or 
officer  of  the  law,"  said  the  court,  "has  no  legal  right  to 
recover  on  a  quantum  meruit  for  services  rendered  under  the 
requirements  of  the  law.  For  such  services  he  is  limited  to 
the  fee  or  coini^ensation  fixed  by  statute." 

There  was  in  that  case  no  promise  by  any  person  to  pay  the 
witnesses  for  attendance,  so  the  exact  question  presented  by 
this  record  was  not  before  the  court. 

We  are  not,  however,  without  respectable  authority  directly 
in  point  In  Dodge  v.  Stiles,  26  Conn.  463,  the  plaintiff  was 
subpoenaed  as  a  witness  for  the  defendant  and  received  his 
legal  fees.  Before  he  was  summoned  defendant  agreed  with 
him  to  pay  him  as  much  per  day  for  attending  court  as  he 
could  earn  at  his  trade  in  addition  to  his  legal  fees.  Suit  was 
brought  to  recover  upon  said  agreement,  but  the  court  held 
that  to  enforce  the  contract  would  be  against  the  policy  of  tlie 
law.  In  the  opinion  it  is  said  :  "  Were  it  otherwise,  and  wit- 
nesses might  be  allowed  to  make  terms  for  testifying,  there 
would,  be  room  for  oppressive  conduct,  and  for  corruption. 
Witnesses  knowing  that  their  testimony  was  indispensable 
would,  under  one  pretense  or  another,  make  terms  for  thoir  tes- 
timony, and  such  as  might  be  induced  to  represent  their  testi- 
mony as  important  would  bo  tempted  to  barter  their  oaths  at  the 
expense  of  truth  and  justice.  Now,  a  promise  to  pay  more 
than  the  statute  fees  for  just  this  stated  service,  without  fur- 
ther service  or  loss  by  the  witness,  may  be  said  to  be  without 
consideration.  It  can  not  be  important,  in  our  view,  whether 
the  promise  be  made  after  the  service  of  subpoena,  contem- 
poraneously with  it,  or  before,  provided  the  promise  refers  to 
this  duty,  and  is  founded  on  no  other  consideration." 

Appellee  having  been  subpoenaed  and  iiaving  attended 
court  in  obedience  to  said  subpoena,  is  not  entitled  to  recover 
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on  the  agreement  besets  np.  If  no  subpoena  bad  been  served 
upon  bim,and  be  bad  attended  as  a  witness  under  an  agreement 
for  compensation  made  witb  appellant  and  not  in  pursuance 
of  tbe  process  of  tbe  court,  a  diderent  question  would  be  pre- 
sented. 

The  judgment  of  tbe  Circuit  Court  must  be  reversed  and 
tbe  case  remanded. 

Jieversed  and  remanded. 


8S    &6» 
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V. 

Chicago,  Milwaukee  &  St.  Paul  Kailwa y  Company.    ^ 

Railroads — Fires — Sparks — Latest  and  Most  Approved  Appliances^— 
Use  of  Locomotive  Stacks — Evidence — Instruction^. 

1.  A  railroad  company  may  not,  because  of  the  exiflrencien  of  its  busi- 
ness, inflict  avoidable  loss  upon  tbe  owners  of  adjacent  property.  Such 
company  must  use  every  possible  precaution  by  adopting  all  the  best  and 
moHt  approved  mechanical  inventions,  to  prevent  loss  by  fire  along  tbe  line 
of  its  road. 

2.  An  instruction  which  leaves  it  to  the  jury  to  find  that  a  railroad  com- 
pany  performed  its  duty  by  using  means  to  prevent  the  escape  of  sparks 
not  so  good  as  the  best  and  most  approved,  is  erroneous. 

« 

[Opinion  filed  October  28,  1889.] 

Appdal  from  tbe  Circuit  Court  of  Cook  County;  tbe  Hon. 
Fi&ANK  Bakee^  Judge,  presiding. 

Mr.  Adelbebt  Hamilton,  for  appellant. 

1.  All  tbe  evidence  in  tbis  case  tends  to  sbow  tbat  tbis 
engine,  654,  set  tbis  fire;  tbe  wind,  tbe  weatber,  tbe  proxim- 
ity of  engine  and  yard,  tbe  close,  circumstantial  connection 
in  point  of  time  between  tbe  engine  going  by  and  tbe  starting 
of  tbe  fii*e — all  tbese  facts  make  it  an  irresistible  conclusion 
tbat  engine  554  destroyed  tbe  property  of  tbis  plaintiff. 
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2.  Was  it  an  unexcused  act  of  negligence?  Under  the 
statute  of  Illinois  relating  to  railway  iires,  the  fact  that  the  fire 
was  comtnnnicated  bj  the  engine  "shall  be  taken  SLsiuW  j^ma 
facie  evidence,  to  charge  with  negligence  the  corporation 
*  *  *  in  the  use  and  occupation  of  such  railroad."  2 
Starr  &  C.  111.  Stats.  1949,  p.  104. 

There  was  an  improved  spark  arrester,  known  by  the  com 
pany.     If  it  had  been  put  on  engine  554 — tlie  engine  that  was 
a  "spark  thrower,"  a  "  bad  engine  " — it  would  not  have  thrown 
sparks  and  set  our  property  on  fire. 

What  now  was  the  diligence  of  the  company  defendant  in 
adopting  this  appliance  for  fire  prevention?  This  is  an 
important  question,  because  JudL^e  Conger,  one  of  the  Justices 
of  the  Appellate  Court  in  the  Third  District,  speaking  for 
that  court  in  regard  to  the  duty  of  railway  companies  to 
provide  adequate  spark  arresters,  said :  "  We  tliink  the  true 
rule  is  that  it  is  the  duty  of  railroads  to  use  every  possible 
precaution  to  prevent  loss  to  others  by  escape  of  fire  from 
their  engines,  by  the  highest  degree  of  diligence  in  ascertain- 
ing and  adopting  the  best  or  the  most  approved  mechanical 
inventions  and  appliances  to  prevent  the  escape  of  fire."  C 
&  A.  R.  E.  V.  Hunt,  24  111.  App.  644,  647. 

For  more  than  two  years,  until,  in  fact,  August,  1886,  the 
company  never  moved  toward  adopting  this  improvement  on 
their  freight  engines.  It  was  absolutely  inactive  ;  and  when, 
in  August,  1886,  the  order  did  come  to  put  the  extension  arch 
upon  freight  engines,  it  was  to  be  done  only  when  the  engines 
came  in  for  "  general  repairs,"  that  is,  when  they  were  worn 
out  or  wrecked. 

The  court  erred  in  giving  to  the  jury  defendant's  instruc- 
tions 2  and  3,  wherein  the  criterion  of  reasonable  care  is  made 
the  use  by  defendant  of  a  spark  arrester,  generally  used  and 
adopted. 

In  one  railway  fire  case  the  court  says :  "  The  sole  question 
IS,  whether  defendants  did  their  duty,  by  using  known  agencies 
in  general  use,  in  order  to  prevent  such  accidents.  It  is 
undoubtedly  their  duty  to  use  great  care,  and  to  adopt  the 
best   precautions  which   are  in  general  use,  to   avoid  such 
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daiij^er.  If  defendants  nsed  ordinary  care  and  skill  in  pro- 
curing finch  fipark  arresters  as  are  generally  in  use  in  the 
country,  and  are  approved  by  experienced  raih*oad  operators, 
and  were  not  gnilty  of  any  negligence  in  that  respect,  then 
they  are  not  liable  for  the  plaintiff's  loss,  if  they  caused  it 
If,  on  the  contrary  the  accident  was  due  to  their  negligence 
in  not  providing  their  engines  with  those  means  in  common 
use,  then  they  are  responsible  if  the  accident  was  the  result 
of  that"     Qowen  v.  Glaser,  10  Att  (Pa.)  417. 

In  another  case  the  following  instruction  was  given  and 
approved:  "It  is  negligence  to  use  cars  dangerous  in  their 
eonstruction,  when  there  are  others  to  be  secured  which  are 
not  dangerous;  and  railroad  companies  are  bound  to  procure 
the  best,  otherwise  they  must  be  held  responsible." 

"  We  can  not  liold  this  instruction  as  incorrect,"  said  the 
court     St  L.  &  S.  E.  Ry.  Co.  v.  Valerius,  56  Ind.  619. 

It  is  a  question  for  the  jury  to  decide,  says  the  Kew  York 
court,  whether,  upon  the  evidence,  a  railroad  company  is 
guilty  of  negligence  in  not  ascertaining  the  utility  of,  and 
adopting,  an  improvement  to  protect  passengers  from  injuries 
by  accidents  to  which  the  cars  are  liable.  Hegeman  v.  The 
Western  R.  R,  13  N.  Y.  9. 

In  another  New  York  case  the  railway  company  had  tested 
and  partially  adopted  a  new  form  of  switch,  but  neglected  to 
adopt  it  at  a  ix>int  where  it  might  have  prevented  an  accident, 
had  it  been  nsed. 

*'It  has  been  held, "said  the  court,  "that  railroad  com- 
panies are  bound  to  avail  themselves  of  all  new  inventions 
and  improvements  known  to  them,  which  will  contribute 
materially  to  the  safety  of  their  passengers,  whenever  the 
utility  of  such  improvement  has  been  thoroughly  tested  and 
demonstrated.  Undoubtedly  this  rule  is  to  be  applied  with  a 
reasonable  regard  to  the  ability  of  the  company  and  the  nature 
and  cost  of  such  improvement;  but  within  its  appropriate 
limits  it  is  a  rule  of  great  importance,  and  one  which  should 
be  strictly  enforced.  A  stronger  case  for  the  application  of 
the  rule  than  is  here  presented  could  scarcely  arise.  The 
improvement  related  to  a  part  of  the  apparatus  of  the  road, . 
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which  is  the  sourco  of  numerous  accidents.  Its  ntility  was 
undoubted  and  the  expense  trifling.  The  defendants  had 
themselves  recognized  its  value.  If  the  principle  should  ever 
be  applied,  therefore,  it  should  be  applied  here.  The  defend- 
ants were  clearly  in  default  in  permitting  the  short  switch  to 
remain  in  use  upon  the  ruad,  especially  at  a  place  where  there 
was  a  somewhat  unusual  complication  of  switches.  The  judge 
was  fully  warranted,  therefore,  in  submitting  this  question  of 
negligence  to  the  jury,  even  if  he  would  not  have  been 
authorized  to  assume,  as  matter  of  law,  tliat  the  company  had 
neglected  their  duty  in  this  respect."  Smith  v.  N.  Y.  &  H. 
R  R  Co.,  19  K  Y.  133. 

Similarly,  the  question  of  negligence  by  defendant  in  the 
case  at  bar,  in  not  having  put  the  extension  arch  and  straight 
stack  upon  its  freight  engines,  and  particularly  upon  No.  554, 
should  liave  been  brought  squarely  before  the  jury.  As  a 
matter  of  fact  defendant's  instructions  ignored  it  wholly. 

^'It  is  incumbent,  therefore,  on  the  companies,  to  use  the 
greatest  precaution,  so  as  to  secure  the  engines  against  emitting 
sparks."     Bass  v.  C,  B.  &  Q.  R  R  Co.,  28  111.  18.     (1862.) 

''As  this  court  has  already  had  occasion  to  remark,  it  is  not 
requiring  too  much  of  railway  companies,  which  are  sending 
over  the  country  so  dangerous  an  element  as  lire,  that  they 
should  use  all  the  appliances  of  science,  and  tlie  highest  degree 
of  diligence  to  prevent  the  destruction  of  the  immense  amount 
of  property  contiguous  to  their  lines."  St.  Louis,  etc.,  R  Co. 
V.  Gilham,  39  111.  457.     (1866.) 

Per  Mr.  Justice  Breese:  "Nor  can  I  think  the  care  and 
diligence  a  prudent  man  would  use  about  his  own  property  is 
of  the  same  grade  as  that  required  of  railroad  companies.  For 
the  safety  of  the  jieople  and  their  property  a  degree  much 
higher  ought  to  be  required.  The  care  and  diligence  required 
in  every  case  should  have  some  relation  or  affinity  to  the 
nature  of  the  business  and  of  the  instrumentalities  by  which 
it  is  conducted.  The  opinion  of  the  majority  of  the  court 
shows  this."    111.  Cent.  R  R  Co.  v.  Mills,  42  III.  412.    (1866.) 

But  see  O.  &  M.  R  R  Co.  v.  Shanefelt,  47  111.  500,  where 
the^degreeof  diligence  required  of  a  corporation  and  individual 
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are  declared  to  be  equal  as  to  clearing  combustibles  from 
right  of  way  and  from  adjacent  properly. 

^^Tkese  bodies  (railway  corporations)  should  be  held  to  the 
exercise  of  dao  diligence  in  operating' their  machinery.  They 
sbonld  be  required  to  provide  and  keep  constantly  in  use  and 
in  proper  rei^air  the  most  approved  machinery  to  prevent 
fire  from  spreading  from  their  engines,"  etc.  T.  P.  &  W.  K. 
Co.  V.  Pindar,  53  111.  450.     (1870.) 

At  this  date  the  court  indicate  that  it  is  the  duty  of  a  rail- 
way company  to  ^^use  all  proper  and  reasonable  precaution  to 
prevent  the  escape  of  lire  from  their  engines,  by  the  applica- 
tion of  the  best  and  most  approved  mechanical  appliances  for 
tliat  purpose."  They  say,  moreover,  that  in  order  to  meet  a 
prima  facie  case  of  negligence  the  defendant  'company  must 
^  sliow  by  affirmative  evidence  that  the  engine  at  the  time 
was  equipped  with  the  necessary  and  most  effective  appliances 
to  prevent  the  escape  of  fire."  C.  &  A.  R.  R.  Co.  v.  Quain- 
tance,  58  111.  892,  898.     (1871.) 

This  year  the  court  say  :  "  The  law  holds  them  (railway 
companies)  to  the  exercise  of  a  very  high  degree  of  care  and 
skill  in  the  use  of  the  most  effective  appliances' to  prevent 
the  emission  of  fire  sparks  from  their  engines,"  and  "when 
they  have  exercised  the  highest  degree  of  care  and  skill  in 
this  regard,  if  loss  occurs  it  must  fall  on  the  owner."  T.  W. 
&  W.  R.  Co.  V.  Larmon,  67  111.  71.     (1873.) 

"The  law  doubtless  required  defendant  to  use  every  pos- 
sible precaution,  by  the  use  of  all  the  best  and  most  approved 
mechanical  inventions,  to  prevent  the  loss  by  fire  along  its 
road."     C.  &  A.  R.  R.  Co.  v.  Pennell,  94  111.  488.     (1880.) 

"  We  think  the  true  rule  is  that  it  is  the  duty  of  railroads 
to  use  every  possible  precaution  to  prevent  loss  to  others  by 
escape  of  fire  or  sparks  of  fire  from  their  engines  by  the  high- 
est degree  of  diligence  in  ascertaining  and  adopting  the  best 
or  the  most  approved  inventions  and  appliances  to  prevent 
the  escape  of  tire."  Appellate  Court  in  Hunt  v.  R.  R.  Co., 
24  111.  App.  647.     (1886.) 

Messrs.  Walkbr  &  Eddy,  for  appellee. 

Instructions  2  and  8  given  on  behalf  of  the  defendant  in  the 
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court  below,  complained  of  in  appellant's  brief,  it  is  sub- 
mitted, contain  a  fair  and  correct  statement  of  the  law  appli- 
cable to  the  case.  They  should  be  read  in  connection  with  the 
instruction  given  on  behalf  of  the  plaintiff,  in  which  the  jury 
are  instructed  that  in  order  to  rebut  the  prima  facie  case  of 
negligence  established  by  the  defendant,  the  defendant  must 
show  that  it,  the  defendant,  ^'up  to  and  at  the  time  of  said  fire 
had  used  a  reasonable  degree  of  dih'gence  in  ascertaining  and 
adopting  the  best  and  most  approved  mechanical  inventions 
and  appliances  upon  its  said  locomotives  for  preventing  the 
e6ca])e  of  said  sparks,  cinders  or  tire,  and  if  the  jury  believe 
from  the  evidence  that  the  defendant  has  not  used  due  dili- 
gence in  this  respect,  and  that  by  reason  of  its  failure  so  to 
do,"  etc.,  verdict  must  be  for  the  plaintiff. 

The  words  complained  of  in  the  second  instruction,  that  the 
defendant  in  the  construction  of  its  engines  ^'must  use  good 
and  sufficient  netting  or  spark  arresters,  such  as  are  most  in 
use  or  such  as  have  been  approved  by  experienced  railroad 
operators  and  mechanics,  at  or  before  the  time  of  its  lire," 
etc.,  are  strictly  in  accordance  with  the  law  as  laid  down  in 
C.  &  A.  R  R  V.  Hunt,  24  111.  App.  644;  T.,  W.  &  W.  K.  R 
Co.  V.  Corn  et  al.,  71  111.  493. 

Certainly  no  higher  degree  of  diligence  could  be  required 
of  a  railroad  company  than  that  stated  in  the  third  instruction 
given  on  behalf  of  the  defendant  company  in  the  court  below, 
and  which  is  also  complained  of  by  appellant,  wherein  the  jury 
is  instructed  that  in  order  to  relieve  the  defendant  they  must 
find  that  the  defendant's  engines  "were  equipped  with  proper 
appliances  to  prevent  the  escape  of  fire,  sucli  as  suitable  and 
proper  netting,  combs,  ash-pans  and  dampers,  and  that  in  the 
construction  of  the  smoke-stacks  of  the  defendant's  loco- 
motives the  netting  or  spark  arresters  and  other  appliances 
to  prevent  the  escape  of  fire  were  of  the  kind  and  character 
that  had  been  generally  used  upon  railroads  upon  coal-burn- 
ing engines,  and  were  extensively  used  at  the  time  of  the 
burning,  and  that  in  the  construction,  use  and  operation  of 
its  locomotives  the  defendant  had  exercised  reasonable  and 
proper  care  and  diligence^^  (exactly  the  language  approved 
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by  the  court  in  0.  &  A.  R  R.  Oo.  v.  Q  laintance,  58  111.  392), 
then  the  court,"  etc.  The  opinion  of  the  Appellate  Court 
above  cited,  distinctly  says  that  a  railroad  is  relieved  by  adopt- 
ing the  best  or  most  approved  mechanical  invention  and  ap))li- 
ance  to  prevent  the  escape  of  lire.  That  is  to  say,  it  might 
adopt  the  newest  and  latest  invention,  though  in  doing  so  the 
burden  of  proof  would  be  thrown  upon  it  to  show  not  only 
that  it  was  the  latest  and  newest  invention  for  preventing  the 
escape  of  iire,  but  also  that  it  was  better  than  the  appliances 
most  generally  in  use,  or  the  company  may  use  the  most 
approved  appliances,  i.  e,y  those  appliances  most  generally  in 
use  on  railroads,  and  be  relieved  from  all  liability.  It  is  not 
contended  in  this  case  that  the  defendant  was  at  all  negligent 
in  discovering  the  merits  of  the  straight  stack,  but  it  is  con- 
tended that  defendant  did  not  use  due  diligence  in  making  the 
change.  But  that  contention  is  mere  argument  on  the  part  of 
the  appellant,  as  there  is  not  a  scintilla  of  evidence  in  the 
record  to  show  that  the  defendant  could  have  changed  its 
795  engines  in  less  time  than  it  did  make  the  change;  on  the 
contrary,  the  record  on  tliis  point  shows  that  the  change  was 
made  as  rapidly  as  it  could  be  made  consistent  with  defend- 
ant's duties  as  a  public  carrier. 

There  is  nothing,  either  in  the  direct  testimony  or  in  the 
cross-examination  of  defendant's  witnesses,  to  show  that  under 
any  circumstances  the  change  could  iiave  been  more  quickly 
made.  Of  what  eflFect,  therefore,  would  it  have  been  to  have 
made  the  instructions  stronger  as  to  the  diligence  required  in 
making  the  change? 

Gary,  P.  J.  Very  soon  after  midnight  on  the  morning  of 
April  23,  1887,  a  house,  barns,  sheds,  etc.,  of  the  appellants, 
situated  upon  their  premises  adjoining  the  railroad  of  the 
appellees^  were  burned,  and  appellants  allege,  by  fire  kindled 
by  the  sparks  thrown  from  a  locomotive  of  appellees. 

Many  trains  of  the  appellees  passed  the  premises  of  the 
appellants  during  the  night,  but  the  appellants  fix  upon  loco- 
motive No.  554,  passing  their  premises  at  12:02,  going  north, 
as  the  mischief  maker.     Whether  they  are  right  in  that  position 
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is  a  question  for  a  jurj.  On  coalbornin^  locomotives  the 
case  shows  there  are  two  kinds  of  stacks  in  use.  Tlie  earlier 
kind  is  known  by  the  name  of  diamond  stack.  The  later,  and 
as  it  is  claimed  by  appellants,  the  safer  kind  for  adjacent 
property,  is  the  straight  stack  with  front  extension. 

There  was  evidence  in  the  case  from  which  the  appellants 
were  warranted  in  insisting  that  No.  554,  which  carried  the 
diamond  stack,  threw  sparks  that  cansed  the  fire,  and  that 
from  such  stacks  more  sparks  were  thrown  than  from  straight 
stacks.  The  size  of  the  spmrks  that  may  be  thrown  by  either 
depends  upon  the  size  of  the  mesh  of  the  netting  used,  but 
the  straight  stacks  de(>osit  much  of  the  sparks  that  would 
escape  from  the  diamond,  in  a  pocket  under  the  stack,  from 
which  they  are  removed  when  a  large  quantity  has  accumu- 
lated. • 

The  appellees  began  in  1884  to  change  the  stacks  on  their 
locomotives  from  diamond  to  straight,  and  from  the  evidence 
the  appellants  were  warranted  in  insisting  that  one  of  the 
reasons  on  the  part  of  appellees  for  such  change  was  the 
greater  safety  of  the  straight  as  to  throwing  sparks.  But  in 
1884  the  appellees  had  more  than  500  locomotives;  to  change 
the  stacks  of  all  was  a  work  of  great  labor,  requiring  a  good 
deal  of  time;  and  they  had  an  immense  traffic,  needing  the 
services  of  the  locomotives,  which,  without  the  constant  u^e 
of  nearly  all  of  them,  would  be  seriously  interrupted,  to  the 
great  inconvenience  of  the  public,  as  well  as  the  appellants. 
The  real  question  in  the  case  is,  whose  is  the  risk  as  to  the 
difference  in  the  degree  of  danger  between  the  diamond  and 
the  straight,  when  one  of  the  former  class,  in  good  order  and 
properly  managed,  is  used  ?  Is  it  run  at  the  risk  of  the  com- 
pany, or  of  the  adjacent  property  owner  ? 

At  the  instance  of  the  appellees  the  court  gave,  among 
others,  the  following  instructions : 

**  First.  The  court  instructs  the  jnry  that  the  plaintiff 
charges  in  its  declaration  in  this  action,  that  the  defendant  was 
operating  and  using  a  certain  railroad,  extending  along  and 
adjacent  to  the  property  of  the  plaintiff,  and  that  while  a  cer- 
tain locomotive  engine  of  the  defendant,  and  under  its  control. 
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was  passing  said  property  of  the  plaintiff,  divers  sparks  and 
brands  of  lire  then  and  there  escaped,  and  were  thrown,  by 
and  through  the  carelessness  and  nogliii:ence  of  the  defendant, 
upon  the  property  of  the  plaintiff,  and  that  by  reason  thereof 
said  property  was  wholly  burned  and  destroyed.  The  de- 
fendant for  answer  to  said  declaration  denies  that  it  was  gnilty 
of  carelessness  or  negligence,  and  denies  that  said  property 
was  burned  or  lost  to  the  plaintiff  through  the  negligence  or 
carelessness  of  the  defendant. 

And  the  court  instructs  the  jury,  that  under  the  issues  in 
this  case  the  plaintiff  must  sustain  its  claim  that  the  fire  in 
question  was  communicated  by  an  engine  of  defendant,  by  a 
preponderance  of  the  evidence.  And  you  must  also,  under 
the  evidence  and  instructions  of  the  court,  find  that  the 
defendant  was  guilty  of  carelessness  or  negligence  in  the  con- 
struction or  management  of  said  engine,  as  defined  in  their 
instructions,  or  else  you  should  find  the  defendant  not  guilty. 

Second.  The  court  further  instructs  the  jury  tliat  the  law 
requires  of  the  defendant  in  the  construction  of  its  engines  to 
exercise  reasonable  care  to  prevent  the  escape  of  sparks  and 
lire,  both  from  the  smoke  stack  and  ash  pan  of  the  engine, 
and  for  that  purpose  to  use  good  and  safe  netting  or  spark 
arresters,  such  as  are  either  most  in  use,  or  such  as  have  been 
approved  by  experienced  railroad  operators  and  mechanics, 
at  and  before  the  time  of  said  fire,  and  also  that  such  spark 
arresters  must  be  good  and  safe,  and  such  as  are  approved  by 
experience.  And  if  the  jury  believe  from  the  evidence  thatat 
the  time  of  the  alleged  fire  the  defendant  was  using  upon  its 
road,  passing  near  the  plaintiff's  property,  engines  equipped 
with  spark  arresters  that  had  been  adopted  and  generally 
used  by  railroad  companies,  and  such  as  have  been  shown  by 
experience  to  be  reasonably  safe,  for  the  purpose  of  prevent- 
ing injuries  by  fire  to  the  plaintiff's  property,  and  at  the  same 
time  of  such  burning,  or  immediately  preceding  the  same,  all 
the  engines  of  the  defendant,  charged  with  emitting  fire,  were 
properly  equipped  with  proper  spark  arresters,  and  in  good 
order,  and  were  handled  and  operated  in  a  prudent  manner, 
so  far  as  the  same  could  be  handled,  for  the  prevention  of 
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tlio  esca()e  of  fire,  then  the  court  charges  the  jury  that  tlio 
defendant  has  discharged  its  duty  to  the  plaintiff,  as  required 
by  law,  and  is  not  liable  for  the  damages  sustained  by  said 
plaintiff. 

Third.  The  conrt  further  instructs  the  jury,  tliat  if  yon 
believe  from  the  evidence  that  the  locomotive  engines  of  the 
defendant,  run  upon  its  road  alon^  and  in  close  proximity  to 
the  plaintiff's  property,  were  coal-burning  engines,  and  were 
equipped  with  proper  appliances  to  prevent  the  escape  of  fire, 
such  as  suitable  and  proper  netting,  cones,  ash  pans  and 
dam[)er8,  and  that  in  the  construction  of  the  smoke  stacks  of 
the  defendant's  locomotives  the  netting,  or  spark  arresters, 
and  other  appliances  to  prevent  the  escape  of  tire,  were  of 
the  kind  or  character  that  had  been  generally  used  upon 
railroads,  upon  coal-burning  locomotives,  and'wei*e  extensively 
used  at  the  time  of  the  burning,  and  that  in  the  construction, 
use  and  operation  of  said  locomotives  the  defendant  had  exer- 
cised reasonable  and  proper  care  and  diligence,  then  the 
court  instructs  you  that  the  defendant  would  not  be  liable  for 
the  burning  of  the  plaintiff's  property,  but  that  under  the 
law  such  burning  would  be  attributable  to  accident,  for  which 
there  can  be  no.  recovery." 

To  these  instructions  the  appellants  excepted. 

An  instruction  must  be  construed  with  reference  to  the  facts 
in  evidence  before  the  jury.  Chi.  W.  D.  Ry.  v.  Mills,  105 
111.  63. 

It  was  proved  conclusively  by  wiinesges  for  both  parties, 
that  the  construction  of  the  straight  stack  was  such  that  it 
caught  and  retained  in  the  pocket  a  very  large  portion  of  the 
sparks  that  would  escape  or  be  thrown  out  from  the  diamond; 
indeed,  from  some  of  the  testimony  it  miglit  be  iirgued  that 
the  difference  would  be  as  much  as  two  bushels  in  every  live 
miles  of  run. 

If  the  jury  had  found  for  the  appellees  on  the  question  of 
fact  whether  the  fire  was  caused  by  a  locomotive  of  the  appel- 
lees, their  verdict  would  probably  have  been  conclusive;  but 
although  that  question  is  left  to  the  jury  by  these  instructions 
it  is  quite  probable  that  their  verdict  was  based  tipon  their 
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view  of  the  compliance  by  the  appellees  with  the  law  as  to 
their  duty  laid  down  in  the  second  and  third  instructions. 
With  the  evidence  before  tliem  as  to  the  superiority  of  the 
straight  stack,  they  could  not  have  found  that  the  appellees 
had  discharged  their  duty  "to  exercjise  reasonable  care  to  pre- 
vent the  escape  of  sparks  and  fire,"  "and  that  in  the  construc- 
tion, use  and  operation  of  said  locomotives  the  defendant  had 
exercised  reasonable  and  proper  care  and  diligence"  except 
upon  the  theory  that  the  special  circnmstances  affecting  the 
appellees,  the  great  number  of  their  locomotives,  the  time  and 
expense  required  to  change  all  stacks,  and  the  inconvenience 
by  the  interruption  of  business  while  making  such  change, 
excused  the  appellees  in  not  having  upon  their  locomotives 
the  safest  stack. 

This  theory  makes  the  law  for  one  railroad  one  thing,  and 
for  another,  another.  The  law  is  not  so  flexible.  It  has  one 
measure  for  all  litigants.     Palm  v.  O.  &  M.  E.  E.,  IS  111.  217. 

Whatever  the  mileage  of  a  road,  the  number  of  its  locomo- 
tives, or  the  magnitude  of  its  traffic,  if  it  burns  up  the  prop- 
erty of  an  adjacent  proprietor  by  sparks  escaping  from  the 
stack  of  one  of  those  locomotives,  the  road  must  show,  as  part 
of  its  justification  or  excuse,  that  it  did  "use  every  possible 
precaution,  by  the  use  of  all  the  best  and  most  approved 
mechanical  inventions,  to  prevent  loss  from  fire  along  the  line 
of  its  road."  C.  &  A.  R.  R  v.  Pennell,  94  111.  448;  T.,  W.  & 
W.  Ky.  V.  Corn,  71  111.  493,  and  many  earlier  cases. 

This  rule  would  be,  in  a  case  presenting  that  feature,  quali- 
fied, no  doubt,  as  stated  in  0.  &  A.  R  R  v.  Hunt,  24  111.  App. 
644.  If  it  were  shown  that  the  means  adopted  in  the  partic- 
ular case  to  prevent  the  escape  of  sparks,  wore  used  only  by 
one  road,  but  that  in  fact  they  were  more  effectual  than  those 
"most  approved,"  it  would  be  absurd  to  say  that  the  road  was 
negligent  in  using  them.  But  it  being  shown  tliat  neither  the 
best  nor  most  approved  were  used,  the  loser  of  the  burned 
property  is  not  to  be  turned  away  by  any  excuse  for  the  omis- 
sion. If  the  road  exposes  the  adjacent  proprietor  to  peril 
from  fire,  which  it  might  have  avoided,  it  makes  that  peril  its 
own.  ♦ 


57G  Appellate  Courts  of  Illixois, 

Vol.  33.]  McCoy  v.  City  of  Chicago. 

It  may  not,  because  of  the  exigencies  of  its  own  bnsinesp, 
inflict  avoidable  loss  upon  the  owners  of  adjacent  property. 
These  instructions  were  erroneous  in  that  they  leave  to  the 
jury  to  find  that  the  appellees  had  performed  their  dnty  by 
using  means  to  prevent  the  escape  of  sparks  not  so  good  as 
the  ^'  best  and  (or)  roost  approved." 

If  locomotive  No.  554  set  the  fire,  the  ap])ellec8  show  no 
excuse. 

The  judgment  is  revei'sed  and  the  cause  remanded. 

Jiever^ed  and  remanded. 


William  McCoy 

V. 
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*^  ^  City  op  Chicago  et  al. 

Mu  n  k  ipa  1  Corporations — yotices^Pah  1  hat  ion  t/—Tnj  unction — Foreign 
Language — Const  it  u  tion — Ju  t  -i  edict  ion. 

1.  Questions  involvini;  the  construction  of  the  constitation  without 
involving  the  validity  of  a  statute,  are  within  the  concurrent  jurisdiction  of 
the  Supreme  and  Appellate  Courts. 

2.  Upon  a  bill  filed  by  a  taxpayer  of  the  city  of  Ohicairo  to  enjoin  it 
from  enterinf?  into  any  contract  for,  or  the  paying  of  any  money  for  pub- 
lishing in  the  German  language  matters  and  things  required  by  law  or  ordi- 
nance to  be  published  in  a  n  ?wsp  iper,  this  court  holds  that  under  the  State 
constitution,  such  publications  must  be  in  the  English  language  alono. 

[Opinion  filed  October  28,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Mr.  Francis  Adams,  for  appellant 

The  publications  in  question  are  prohibited  by  the  const!, 
tntion.  Section  18  of  the  schedule  to  the  constitution  is  as 
follows :  "  All  laws  of  the  State  of  Illinois,  and  all  official 
writings,  and  the  executive,  legislative  and  judicial  proceed- 
ings shall  be  conducted,  preserved  and  published  in  no  other 
than  the  English  language." 
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Matters,  the  publication  of  which  is  authorized  or  required 
by  the  city  charter,  are  within  the  constitutional  prohibition, 
as  will  be  evident  from  examination  of  the  charter.  It  is 
alleged  in  the  bill  and  admitted  in  the  answers  that  the  city  of 
Chicago,  in  May,  1875,  became  organized  under  "An  act  to 
provide  for  the  incorporation  of  cities  and  villages,"  approved 
April  18,  1872.  The  following  matters  are  required  by  that 
act  to  be  published  in  a  newspaper  :  All  ordinances  imposing 
any  fine,  penalty,  imprisonment  or  forfeiture,  or  making  any 
appropriation.  Starr  &  C.  111.  Stat.,  474,  par.  65.  The  city 
treasurer's  annual  report  to  the  city  council.  lb.  482  par.  98. 
The  city  collector's  annual  report.  lb.  483,  par.  102.  Notices 
of  apph'cation  for  the  confirmation  of  special  asscEsments,  lb. 
496,  par.  143.  City  collector's  notices  of  special  assessment 
warrants  in  his  hands.     lb.  500,  par.  153. 

Ordinances  are  clearly  within  the  prohibition  of  the  consti- 
tution. When  passed  in  pursuance  of  authority  conferred  by 
the  Legislature  they  are  local  laws,  and  are  to  be  regarded  as 
if  passed  directly  by  the  State  Legislature.  Dillon  on  Mun. 
Corp.,  3d  Ed.,  Sec.  308,  and  note  1;  Mason  v.  Shawneetown, 
77  III.  533,  637. 

If  not  strictly  "  laws  of  the  State,"  they  are  laws  passed  by 
the  authority  of  tlie  State,  and  are  within  the  spirit  of  the 
inhibition.  It  is  as  necessary  that  inhabitants  of  the  State, 
ignorant  of  the  English  language,  shall  have  knowledge  of 
the  general  laws  of  the  State  as  of  merely  local  laws,  and  it 
would  be  inconsistent,  if  not  absurd,  to  interpret  the  constitu- 
tional provision  as  prohibiting  the  publication  of  the  former 
in  any  other  than  the  English  language,  and  not  of  the  latter. 

An  ordinance  is  not  only  a  local  law,  but  it  is  a  "  legislative 
proceeding,"  and  as  such,  within  the  words  of  the  prohibition. 
The  reports  of  the  city  treasurer  and  city  collector  are  "offi- 
cial writings,"  as  are  also  the  city  collector's  notices  of  war- 
rants in  his  hands  for  collection. 

Notices  of  application  for  the  confirmation  of  special  assess- 
ments are  required  to  be  given  by  the  commissioners 
appointed  by  the  court  to  make  the  assessment.     The  com. 
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miesioncrs  are  officers  of  the  court,  and  the  notices  are  ^i\  en 
in  the  course  of  "judicial  proceedings,"  and  are  the  process 
which  gives  the  court  jurisdiction  to  act  in  tlie  premises.  The 
publication  of  such  a  notice  is,  in  contemplation  of  law,  con- 
structive service  on  the  owners  of  the  lots  assessed.  Mnr|;hy 
V.  People,  120  111.  234,  236;  Murphy  v.  Peoria,  119  111.  500, 
613,  514. 

The  matters,  therefore,  required  to  be  published  by  the 
city  charter,  are  such  that  they  can  not,  in  view  of  the  consti- 
tutional inhibition  cited,  be  published  by  the  city,  at  the 
expense  of  the  taxpayers,  in  any  other  than  the  English 
lan(]:ua":e. 

But  the  opposing  counsel  contends  that  the  constitutional 
prohibition  does  not  apply  to  the  publications  in  question,  and 
that  the  charter  of  the  city  authorizes  such  publications.  It 
is  therefore  necessary  to  consider  the  charter  provisions 
relied  on. 

Mr.  A.  F.  Stkvenson,  for  appellees. 

The  publishing  of  council  ])roceeding8,  notices,  etc.,  in 
newspapers  printed  in  the  German  language  is  not  a  new 
thing  in  this  country;  it  is  done  in  all  large  cities  where  there 
is  a  large  number  of  German- American  citizens,  and  so  cheer- 
fully has  this  kind  of  publication  been  acceded  to  by  the 
English-speaking  population  that  only  two  cases  can  be  found 
in  which  this  matter  has  been  brought  before  the  courts. 
They  are  found  in  Watson  v.  City  of  Cincinnati,  2  Cincin- 
nati Sup.  Ct.,  p.  84,  and  in  Kellogg  v.  City  of  Obhkosh,  14 
Wis.  t)32,  in  both  of  which  cases  the  courts  passed  favor- 
ably upon  the  power  of  the  common  council  to  publish  in 
newspapers  printed  in  the  German  language. 

It  may  also  be  urged  that  it  has  been  the  custom  in  this 
city  and  other  places,  for  over  thirty  yeai*8,  to  publish  these 
proceedings,  notices,  etc.,  in  a  newspaper  ])rinted  in  the  Ger- 
man language;  and  if  the  Legislature  had  deemed  it  a  wrong 
to  taxpayers  they  could  have  passed  laws  long  ago  prohibit- 
ing such  publication.  But,  on  the  contrary,  the  Legislature 
has  passed  acts  from  time  to  time  indorsing  such  publication. 
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Dillon  on  Municipal  Corporations,  3d  Ed.,  Sec.  87,  says: 
"It  is  a  principle  of  very  extensive  operation  that  statutes  of 
a  general  nature  do  not  repeal,  by  implication,  charters  and 
special  acts  passed  for  the  benefit  of  particular  municipalities, 
but  they  do  so  when  this  appears  to  have  been  the  purpose  of 
the  Legislature." 

The  same  authority,  in  the  latter  part  of  Sec.  93,  says: 
'But  general  and  long  continued  usage  is  not  without  its  im- 
portance, and  usage  ot'  this  character  may  be  resorted  to  in 
aid  of  a  proper  construction  of  the  charter  or  statute,  but  no 
further.  If  the  language  be  uncertain  or  doubtful,  a  uniform, 
long-established  and  unquestioned  usage  will  be  regarded  by 
the  courts  in  determining  the  mode  in  which  powers  may  bo 
exercised,  and  to  a  reasonable  degree  in  determining  the  scope 
of  the  powera  themselves,"  *  *  *  to  which  appears  the 
following  foot-note : 

"  When  the  true  construction  of  a  charter  admits  of  doubt, 
and  tlie  construction  adopted  by  the  city  authorities  has  been 
acquiesced  in  generally  and  acted  upon  by  third  persons  in 
good  faith  in  their  transactions  with  the  city,  it  will  be  pre- 
cluded by  the  courts,  in  actions  by  such  third  parties,  from 
denying  its  construction  to  be  the  true  one."  Van  Ilostrup  v. 
Madison  City,  1  Wall.  291. 

Gary,  P.  J.  This  is  a  bill  filed  by  a  taxpayer  of  the  city 
of  Chicago  to  enjoin  it  from  making  any  contract  with  the 
German- American  Publishing  Company,  one  of  the  appellees, 
for,  or  paying  any  money  of  the  city  to  that  company  for 
publishing  in  the  German  language  those  matters  and  things 
required  by  law,  or  any  ordinance  of  the  city  to  be  published 
in  a  newspaper. 

The  only  question  in  the  case  is,  whether  the  city  has  a 
right  to  expend  the  money  of  the  city  for  that  purpose.  If 
it  has  no  right  to  so  expend  the  money,  the  right  of  the  appel- 
lant to  an  injunction  is  beyond  dispute.  Wright  v.  Bishop, 
88  111.  302,  and  many  cases  there  cited. 

In  1875  the  city  was  incorporated  under  the  act  of  1872, 
provided  for  the  incorporation  of  cities  and  villages.     Before 
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such  corporation  Sec.  15,  Chap.  3,  of  the  Charter  of  1863,  con- 
tained a  provision  that  the  common  council  might  in  its  dis- 
cretion provide  for  such  publication.  By  an  act  of  March  9, 
1867,  it  was  provided  that  "  the  proceedings,  notices  and  ordi- 
nances of  the  citj  and  the  de|mrtment8,  shall  be  published  in 
the  newspaper,  printed  in  the  German  language,  having  the 
largest  daily  circulation  in  said  city,"  etc.  This  act  effectu- 
ally repealed,  by  repugnancy,  the  former  provision  of  the 
charter,  by  taking  from  the  city  all  discretion  as  to  such 
publication,  either  as  to  publishing  at  all,  or  in  what  paper. 
Then  came  the  act  of  March  10,  1869,  which  required  the 
common  council  biennially,  on  the  second  Monday  in  Decem- 
ber, or  as  soon  thereafter  as  might  be,  beginning  in  1869,  to 
designate  the  German  newspaper  for  publication,  etc.  The 
only  elTect  this  act  had  upon  the  imperative  provisions  of  the 
act  of  1807,  was  to  fix  the  time  when  the  common  council 
should  designate  the  paper  in  which  the  publication  should 
be  made.  None  of  these  provisions  are  in  form  or  substance, 
in  whole  or  in  part,  incorporated  in  the  general  act  of  1872. 
In  various  sections  of  that  act,  publication  of  ordinances, 
notices,  etc.,  in  a  "  newspaper"  is  required,  but  with  no  men- 
tion of  the  language  in  which  that  newspaper  shall  be  printed. 
It  is  not  a  pertinent  inquiry  in  this  case,  whether  the  gen- 
eral act  of  1872  repeals  the  charter  provision  of  1863,  as 
was  held  to  be  the  case  as  to  other  special  provisions  in 
Law  V.  People,  87  111.  385,  and  Cairo  v.  Bross,  9111.  A  pp.  406. 
It  is  too  clear  for  argument  that  that  provision,  making  this 
act  discretionary,  is  superseded,  and  therefore  repealed  by  the 
subsequent  legislation,  making  the  same  act  compulsory,  and 
prescribing  the  manner  and  time  of  doing  it,  with  restrictions 
added.  From  1869  to  1875  the  city  could  not  have  justified 
such  publication,  without  complying  with  the  acts  ot  1867 
and  18^)9,  by  referring  to  the  charter  of  1863  as  their  author- 
ity, and  the  repeal  of  those  acts  did  not  revive  the  charter 
provision.  The  appellee's  counsel  concedes  that  the  legisla- 
tion of  1807  is  inconsistent  with  the  general  law  of  1872,  and 
that  concession  carries  the  act  of  1869  also. 

The  counsel,  however,  insists,  that  even  if  the  charter  pro- 
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vision  of  1863  is  not  in  force,  yet,  without  any  express  power 
to  be  found  in  any  legislation,  the  city  has  the  discretion, 
because  of  the  benefit,  to  publish  in  German,  from  the  gen- 
eral powers  conferred  upon  the  common  council  by  Sec.  63, 
Art  5  of  the  act  of  1872,  and  specially  by  clauses  94  and  96 
of  that  section.  Whatever  might  otherwise  be  the  force  of 
that  argument  it  is  met  and  overcome  by  the  18th  section  of 
the  schedule  of  the  constitution,  that  ^^  all  laws  of  the  State 
of  Illinois,  and  all  official  writings,  and  the  executive,  legis- 
lative and  judicial  proceedings,  shall  be  conducted,  preserved 
and  published  in  no  other  than  the  English  language." 

It  is  true  that  this  section  would  bo  an  objection  to  the 
validity  of  the  charter  provision  of  1863,  if  that  had  not  been 
repealed  by  the  acts  of  1867  and  1869;  and  if  there  had  been 
no  such  repeal,  and  if  it  was  not  repealed  by  the  act  of  1872, 
this  court  would  have,  under  the  law  conferring  jurisdiction, 
no  power  to  decide  the  question;  but  the  views  already  stated 
leave  no  such  question  in  the  case.  Questions  involving  the 
construction  of  the  constitution,  without  involving  the  valid- 
ity of  a  statute,  are  within  the  concurrent  jurisdiction  of 
the  Supreme  Court,  and  of  this  court;  of  the  Supreme  Court 
by  Sec.  88  of  the  Practice  Act  of  1872,  and  of  this  court  by 
Sec.  8,  as  amended  in  1887,  of  the  Appellate  Court  Act  of  1877. 
This  section  of  the  constitution  has  no  reference  to  individ- 
ual conduct.     It  is  no  restraint  upon  private  enterprise. 

Tlie  publisher  of  a  newspaper  in  any  language  may  trans- 
late and  publish  as  much  as  he  pleases  of  the  laws,  official 
writings,  and  executive,  legislative  and  judicial  proceedings 
in  this  State,  without  offense.  But  it  is  a  restraint  upon 
official  conduct,  and  as  stringent  upon  publishing  as  it  is 
upon  conducting  and  preserving  such  laws,  etc.  If  the  city 
may  publish  at  public  expense  in  German,  why  may  it  not 
pass  ordinances  and  conduct  its  business  in  Greek? 

This  constitutional  provision  is  the  only  express  law  on  the 
subject;  yet,  if  even  the  directors  of  a  school  district  should 
attempt  to  keep  their  records  in  a  foreign  language,  it  would 
seem  absurd  to  everybody.  "  Official,"  as  an  adjective,  is 
derived  from  ''  office,"  as  a  substantive,  and  by  the  constitu- 


582  Appellate  Courts  of  Illinois. 

Vol.  $3.]  Geary  ▼.  Bangn. 

tion,  Sec.  24,  Art  5,  "  an  ofBce  is  a  public  position,  created  by 
the  constitution  or  laws,  continuing  during  the  pleasnre  of  the 
appointing  power,  or  for  a  fixed  time,  with  a  successor  elected 
or  appointed."  Every  officer  of  the  citj  is  within  that  defi- 
nition.    Wilcox  V.  People,  90  III.  186. 

Their  acts  as  officers  are  official;  the  record  of  their  act-*  as 
officers  are  "  official  writing:^,"  to  be**  preserved  and  published 
in  no  other  than  the  English  language." 

The  constitution  of  1848  contained  the  same  prohibition, 
and  though  the  question  might  have  been  made  long  ago,  it 
never  has  been;  but  no  provision  of  the  constitution  becomes 
obsolete  by  neglect. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  is 
reversed  and  the  cause  remanded,  with  directions  to  per;  et- 
nally  enjoin  the  city,  as  prayed  in  the  bill,  and  that  the  apj>cl- 
lant  recover  his  costs.  The  costs  both  here  and  in  the  Circuit 
Court  are  to  be  paid  by  the  German-American  Publishing 
Company. 

Reversed  and  remanded. 


S  ?S  John  B.  Geary 

V  • 

Paul  Bangs. 

Meeha*iiit*8Lien — Building  Contract — Terms  of -^Payments — Action  to 
Recover — Abandonment. 

1.  The  mere  fact  that  money  which,  according  to  the  contract,  is  to  be 
paid  as  fast  ar  u  given  work  progresses,  is  not  paid  by  the  owner,  when,  by 
the  terms  of  the  contract  it  ought  to  be,  will  not  authorize  the  abandon- 
ment of  the  work  and  the  recovery  of  a  mechanic*s  lien  for  the  work  per- 
formed by  the  contractor,  unless  the  payments  are  made  conditions  prece- 
dent to  the  performance  of  the  work,  by  the  express  and  positive  provisions 
of  the  contract. 

2.  In  order  to  obtain  a  lien  the  contractor  must  show  that  he  has  per- 
formed his  contract  or  that  he  has  been  prevented  from  so  doing  by  the  act 
of  the  other  party. 

8.  The  failure  to  pay  an  inntallroent  when  due  is  not  snch  an  act  or 
omission  as  will  present  the  contractor  from  completing  his  contract. 
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In  error  to  the  Superior  Court  of  Cook  Countj;'tlie  Hon. 
Egbert  Jamieson,  Judge,  presiding. 

This  was  a  petition  for  a  mechanic's  lien,  filed  by  defendant 
in  error  to  recover  for  certain  work  perforined  under  the 
following  contract : 

"This  agreement,  made  this  12th  day  of  June,  A.  D.  18S8, 
between  John  B.  Geary,  party  of  the  first  part,  and  Paul 
Bangs,  party  of  the  second  part,  wituesseth  : 

For  the  consideration  hereinafter  mentioned,  the  said  second 
party  agrees  to  do  all  the  carpenter  work  and  furnish  all  the 
lumber  and  mill  work  necessary  on  the  building,  also  the  roof, 
cornice  and  gutters  on  said  building,  to  bo  erected  by  said  first 
party  on  44th  street  near  Vincennes  avenue,  Hyde  Park,  in 
accordance  with  the  plans  and  specifications  made  by  W.  J. 
Eiler,  architect,  which  are  hereby  made  part  of  this  contract ; 
said  work  to  be  completed  within  sixty  days  from  the  date 
hereof.  The  said  first  party  hereby  agrees  to  pay  to  the  said 
second  party,  for  the  work  hereinbefore  mentioned,  the  sum 
of  twelve  hundred  and  forty  dollars;  said  sum  is  to  be  paid 
as  the  work  progresses,  as  follows,  to  wit:  Four  hundred 
dollars  to  be  paid  when  said  building  shall  be  under  roof, 
and  four  hundred  dollars  to  be  paid  when  said  building  shall 
be  ready  for  plastering,  and  the  remaining  four  hundred  and 
forty  dollars  to  be  paid  when  said  building  shall  be  finished." 

Signed  by  the  parties. 

The  petition  alleged  that  Bangs  commenced  the  work  and 
80  performed  his  part  of  the  contract ;  that  the  building  was 
ready  for  plastering  on  July  27,  1888;  that  Geary  paid  on 
paid  building  $400  when  the  roof  was  completed  ;  that  when 
the  building  was  ready  for  plastering  petitioner  was  entitled 
to  receive  $400  more,  bat  that  said  Geary  paid,  and  would  pay, 
only  the  sum  of  $200,  whereby  petitioner  was  prevented 
from  completing  said  contract  States  petitioner  had  fully 
performed,  up  to  the  time  of  refusal  of  Geary,  to  pay  addi- 
tional $200.  Prays  for  a  lien  for  the  value  of  work  done  on 
the  building,  which  remained  unpaid  for. 
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There  was  an  answer  to  the  petition,  and  on  the  hearing 
the  court  decreed  a  lien  in  favor  of  petitioner  for  tlie 
amount  claimed,  and  said  Gear j  brings  the  record  to  this  court 
on  error. 


MessrF.  W,  S.  Heffeban  and  John  E.  Geabt,  for  plaintiff 
in  error. 

Mr.  Ltman  M.  Paine,  for  defendant  in  error. 

.MoRAN,  J.  It  appears  from  the  evidence  introduced  at  the 
hearing  that  a  dispute  arose  between  Ban^s  and  Geary  as  to 
whether  the  building  was  ready  for  plastering  at  the  time 
Bangs  demanded  the  second  payment  of  J400.  Geary  paid 
$200,  and  inj^isted  that  there  was  other  work  necessary  to  be 
done  to  get  the  building  ready  for  plastering,  and  refused  to 
pay  the  other  $200  until  said  work  was  done. 

Bangs  stopped  work  and  Geary  requested  him  to  go  on  and 
complete  his  contract,  and  served  a  notice  on  him,  requiring 
him  to  do  so,  but  Bangs  declined  to  go  on  because  Geary 
would  not  pay  the  additional  $200  which  he  claimed  to  be 
then  due,  and  abandoned  the  work,  and  Geary  proceeded  to 
complete  the  building  by  other  workmen. 

Granting  that  Bangs  was  right  in  his  claim  that  the  build- 
ing was  ready  for  plastering,  and  that  the  $400  was  due  him, 
still,  under  the  contract  between  the  parties,  he  would  not  be 
entitled  to  a  lien  if  lie  abandoned  the  contract  on  Geary's 
failure  to  pay  it;  whatever  view  may  have  been  taken  else- 
where, it  is  the  rule  in  this  State  that  the  mere  fact  that 
money  which  is  to  be  paid  as  fast  as  the  work  progresses,  is 
not  paid  by  the  owner  when,  by  the  terms  of  the  contract,  it 
ought  to  be,  will  not  authorize  the  abandonment  of  the  work 
and  the  recovery  of  a  mechanic's  lien  for  the  work  performed 
by  the  contractor  unless  the  payments  are  made  condi- 
tions precedent  to  the  performance  of  the  work  by  the 
express  and  positive  provisions  of  the  contract.  King  v. 
Sherman,  28  111.  520;  Palm  v.  Ohio  &  Mississippi  R.  RCo., 
18  111.  217.  The  failure  to  pay  an  installment  when  due  is 
not  such  an  act  or  omission  as  will  prevent  the  other  pai*ty 
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from  completing  the  contract.^  lu  order  to  obtain  a  lien  the 
contractor  must  show  that  he  has  performed  his  contract,  or 
that  he  has  been  prevented  from  so  doing  by  tlie  act  of  the 
other  party.  Defendant  showed  by  his  petition,  as  well  as 
by  the  evidence  introduced  at  the  hearing,  that  he  had  aban- 
doned his  contract  and  refused  to  complete,  and  he  has  not 
shown  what  amounts  in  law  to  an  act  of  prevention  by  the 
otlicr  party  to  it. 

The  court  erred  in  decreeing  the  lien,  and  the  decree  must 
bo  reversed  and  the  cause  remanded  with  directions  to  dismiss 
the  petition  at  the  costs  of  defendant  in  error. 

Me  versed  and  re7nanded. 


Howard  F.  Smith 

V. 

Moses  A.  Hawkes  et  al. 

Contracts — Mines — Development  of— Stock — Rescission  and  Return  of— 
Con  sideration — Pleading — Pa  rties. 

Upon  a  bill  filed  to  procure  a  rescission  of,  and  likewise  a  return  of  cer- 
tain mining  stock  delivered  in  pursuance  of  a  contract  entered  into  for  the 
purpose  of  developing  a  mine,  it  being  contended  by  the  complainant 
among  other  things  that  one  of  the  two  joint  promisors  therein  had  failed 
to  prosecute  such  development,  this  court  holds  that  both  should  have  been 
made  parties  defendant  to  such  bill;  that  the  one  not  named  does  not 
become  a  party  by  being  called  as  a  witness  in  behalf  of  the  complainant; 
that  said  contract  can  not  be  made  several  by  averments  in  the  bill,  or  by 
evidence  of  conversations  between  the  parties,  and  declines  to  interfere  with 
a  decree  dismissing  the  same. 

[Opinion  filed  October  28,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County ;   the 
Hon.  Henry  M.  Shepabd,  Judge,  presiding. 

Mr.  George  W.  Wilbur,  for  appellant. 
The  decree  should  be  reversed  because  the  appellant  liad  a 
right  to  rescind.    Wilson  v.  Eoots,   1 19   111.   379-386,  etc. 
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Bannister  V.  Iload,  1  Gill.  92-99,  and  cases  there  cited;  Shelby 
V.  Hutchinson,  4  Gill.  319;  County  of  Clinton  v.  liamsey,  20 
111.  App.  577;  Thomas  v.  Coultas,  76  ill.  493  (49b);  Cravcner 
V.  Hale,  27  111.  App.  275;  ShaflFner  v.  Killian,  7  111.  App. 
620. 

Appellant,  having  a  right  to  rescind,  had  also  a  right  to 
decree  for  re-transfer  of  the  stock.  Bispham's  Eq.  (4th  Ed.\ 
pg.  432-434;  Doloret  v.  Kothchild,  1  Sim.  &  Stn.  590; 
Pooley  V.  Badd,  14  Beav.  34;  3  Pumcroy's  E(j.,  440-1,  and 
notes. 

Messrs.  Cook  &  Uiton,  for  appellees. 

There  is  no  force  in  the  excuse  otfered  for  leaving  out 
Taylor,  a  joint  obligor  with  the  appellee,  Hawkes. 

As  to  Smith,  the  appellant,  the  undertaking  of  Uawkesand 
Taylor  was  a  joint  one,  and  it  is  simply  absurd  to  insist,  as 
appellant  does,  that  Taylor  has  fully  performed  his  half,  and 
that  Hawkes  has  done  nothing  in  that  direction. 

The  fact  that  Taylor  and  Hawkes,  as  between  themselves, 
may  have  agreed  that  they  would  share  equally  in  the  under- 
taking, docs  not  concern  the  appellant  in  the  least,  and  all 
evidence  offered  by  him  tending  to  cj^tablish  such  an  agree- 
ment between  them,  is  wholly  irrelevant  to  the  issues. 

Such  an  agreement  would  give  Taylor  the  right  to  call  on 
Hawkes  for  contribution,  in  case  ho  had,  as  is  claimed,  done 
more  toward  the  performance  of  the  contract  than  Hawkes 
had,  and  the  very  fact  that  Taylor  would  have  such  a  right, 
is  a  strong  reason,  it  seems  to  us,  why  lie  should  have  been 
made  a  party  defendant  to  the  bill. 

If,  as  is  claimed,  each  was  to  perform  one-half  (or  in  any 
other  proportion,  as  to  that  matter),  and  Taylor  had  done 
more  than  his  half  or  his  proportion,  whatever  it  might  be, 
and  Hawkes  had  done  less,  would  such  a  decree  as  is  sought 
by  appellant's  bill  in  this  case  be  a  bar  to  a  suit  by  Taylor 
against  Hawkes,  for  contribution,  Taylor  not  being  a  party  to 
or  bound  by  said  decree?  If  not,  that  fact  forcibly  illustrates 
the  necessity  of  making  Taylor  a  party. 

That  Taylor  was  a  necessary  party,  see  Story's  Equity 
Pleadings,  Sec.  169;  Bland  v.  Winter,  1  Simons  &  Stuart,  247. 
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Gary,  P.  J.  The  appellant  filed  his  bill  against  the  appel- 
lee Hawkes  only,  but  by  a  supplemental  bill  brought  in  as  a 
defendant  one  Alley,  of  whom  no  further  notice  need  be 
taken.  The  object  of  the  bill  was  to  procure  a  rescission  of 
one-half  of,  and  the  return  of  one-half  of  the  stock  delivered 
in  pursuance  of  a  contract  as  follows : 

"  Memoranda  of  agreement  made  this  21st  day  of  July,  A. 
D.  1886,  between  M.  A.  Hawkes  and  J.  V.  Taylor,  both  of 
Evanston,  Cook  County,  Illinois,  as  parties  of  the  first  part, 
and  Howard  F.  Smith,  of  Denver,  Arapahoe  County,  State 
of  Colorado,  as  party  of  the  second  part,  witnesseth: 

"  That  for  and  in  consideration  of  the  transfer  to  said  parties 
of  the  first  part  of  twenty-five  thousand  and  sixty  shares  of  the 
capital  stock  of  the  Ruby  Chief  Mining  and  Milling  Co.,  or  caus- 
ing the  transfer  to  said  first  parties  of  such  amount  of  stock  in  said 
company,  the  parties  of  the  first  part  agree  to  make  no  demand 
on  said  party  of  the  second  part  for  any  indebtedness,  present 
or  to  come,  nor  upon  the  remaining  shares  of  the  capital  stock 
standing,  after  such  transfer,  in  his  name  on  the  books  of  the 
company,  and  they  agree  to  prosecute  the  development  of 
the  property  of  said  company  at  their  own  risk,  for  a  reason- 
able time,  as  they  shall  consider  best  for  their  mutual  interests, 
till  satisfied  of  the  futility  of  further  endeavors  to  make  the 
property  yield  revenues,  without  large  expenditures.  Incase 
the  proi)erty  becomes  profitable  the  parties  of  the  first  part 
agree  to  pay  to  said  party  of  the  second  part,  his  heirs  or 
assigns,  one-eighth  of  any  such  profits  to  the  amount  of  twenty 
thousand  dollars  ($20,000),  but  only  after  the  quarter  of  such 
profits  shall  have  paid  them  the  sum  of  forty  thousand  dollars 
($40,000). 

"Also  in  case  they  sell  any  of  the  stock  that  shall  then  stand 
in  either  of  their  respective  names,  they  shall  consider  them- 
selves to  have  parted  with  a  proportional  amount  of  the 
twenty-five  thousand  and  sixty  (25,060)  shares  above  named, 
as  that  stock  shall  be  to  tlie  whole  number  of  shares  standing 
in  their  respective  names,  and  on  and  after  the  sale  of  such 
proportion  of  stock  shall  have  netted  them  the  snm  of 
fortv   thousand   dollars  ($40,000),  then   they  will   pay   baid 
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Bccond  party  the  one-lialf  received  from  the  sale  of  tliis  above- 
6aid  quarter  of  the  capital  stock,  till  such  receipts  liave  been 
paid  to  him  to  the  amount  of  twenty  thousand  dollars  ($20,000), 
and  no  longer. 

"It  is  further  mutually  agreed  and  understood  between  the 
parties  of  the  first  and  second  part  that  the  said  Ilawkes  and 
Taylor  shall  be  allowed  to  use  their  best  judgment  and  abili- 
ties in  carrying  out  all  the  conditions  of  this  contract 

*'  In  witness  whereof,  we  have  hereunto  set  our  hands  and 
Beals  this  28th  day  of  July,  A.  D.  1886. 

"  M.  A.  Hawkes, 

"J.  V.  Tayloe, 

"  HowAKD  F.  Smith." 

To  such  a  bill  Taylor  is  a  necessary  party.  Acts  in  per- 
formance of  the  contract  done  by  either  Taylor  or  Hawkes, 
were,  as  to  the  appellant,  done  by  both.  The  contiact  on  the 
face  of  it,  is  joint  as  to  them  and  can  not  be  made  several  by 
averments  in  the  bill,  or  by  evidence  of  conversations  between 
the  parties — at  least,  in  a  suit  to  which  Taylor  is  not  a  party. 
No  decree  in  this  suit  will  be  a  bar  to  any  relief  Taylor  may 
claim  against  Hawkes,  nor  any  evidence  of  facts  inconsistent 
with  such  claim.  The  rule  which  makes  Taylor  a  necessary 
party,  and  the  reason  for  it,  are  stated  in  1  Dan.  Ch.  190; 
Story,  Eq.  PK,  Sec.  72.  Taylor  docs  not  become  a  party  by 
being  called  as  a  witness  on  behalf  of  the  appellant.  If  he 
seeks  any  relief  against  Hawkes,  he  must  put  himself  on 
record  as  complainant.  The  ground  upon  which  a  rescission 
as  to  Hawkes,  and  a  return  of  half  the  stock  is  claimed,  is,  that 
Hawkes  has  failed  "to  prosecute  the  development  of  the 
property  of  the  company,"  as  the  contract  provided,  and  has 
attempted  to  obtain  an  unjust  judgment  against  the  company. 

The  contract  left  to  the  discretion  of  Taylor  and  Hawkes 
as  their  own  interests  might  indicate,  the  extent  to  which  they 
would  so  "  prosecute."  That  promised  prosecution  was  not  the 
sole  consideration  on  their  part.  The  appellant  and  such 
stock  as  he  retained  were  discharged  from  some  indebtedness. 
Doubtless  the  successful  working  of  the  mines  was  a  condition 
precedent  to  such  a  state  of  affairs  as  would  ever  entitle  the 
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appellant  to  the  contingent  profits  or  proceeds  of  sales  of 
stock  contemplated  by  the  contract;  but  Taylor  and  Hawkes 
as  to  such  working  were  left  to  the  exercise  of  their  own  judg- 
ment. The  contract  assumes  that  desire  and  hope  of  gain  for 
themselves  would  be  a  sufficient  incentive  to  any  prudent 
expenditure.  The  decree  dismissing  the  bill  is  right  and  is 
afiirmed. 

Decree  affirmed. 


Alexander  J.  Alexander 

V. 

C.  E.  Mandeville. 

Master  and  Servant — Negligence  of  Servant — Personal  Injury  to  Third  I  5  5S 
Person— Maftter*  8  Liability — Practice— Independent  Contractor — Evidence  ]8S~585] 
— Instructions.  1  ^   ^ 

1.  The  admis-«ion  of  incompetent  evidence  not  made  the  subject  of 
exception  I  mm  not  be  assigned  as  error. 

2.  The  rule  touching  the  non-liability  of  a  master  for  the  neglisrence  of 
an  independent  contractor  in  his  employ,  is  not  affected  by  the  fact  that 
the  contractor  is  j)aid  the  cost  of  the  work  and  a  given  per  cent  instead  ol 
a  fixed  price. 

3.  If  it  appears  in  evidence  in  an  action  brought  for  the  recovery  of 
damages  for  an  injury  alleged  to  have  been  occasioned  through  the  negli- 
gence of  servants  of  the  defendiint,  that  several  sets  oE  men  were  engaged 
upon  the  premises  in  question  when  the  accident  occurred,  and  it  is  left  to 
the  jury  to  infer  the  cause  of  the  injury,  the  fact  being  that  for  one  set  of  the 
men  the  defendant  was  in  no  wise  answerable,  he  is  entitled  to  an  instruc- 
tion setting  forth  such  fact. 

4.  It  is  proper  for  a  trial  court  to  give  one  connected  charge  in  lieu  of 
separate  instructions  asked  by  the  parties,  provided  that  such  charge 
embraces  all  that  the  parties  ask  to  which  they  are  entitled. 

5.  An  instruction  of  this  character,  which  directs  the  attention  of  the 
jury  away  from  the  issue  one  of  the  parties  has  a  right  to  prei^ent,  is 
erroneous. 

6.  In  such  case,  a  contractor  should  narrate  what  happened  in  the  mak- 
ing of  his  contract,  and  the  conduct  of  the  work,  from  which  the  jury  must 
infer  whether  he  acted  independently  of  his  employer  or  not. 
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7.  It  is  proper  to  refuse  to  allow  a  party  to  examine  at  Icnirth,  as  his 
own  witnefffi,  a  portion  whom  his  adveri^ary  has  called  and  examined  as  to 
the  pame  matter,  and  whom  the  first  party  had  an  opportunity  to  cro^s- 
examine  as  to  every  circumMtance.  Additions  to  and  explanations  or  quali- 
fications of  the  testimony  in  chief,  when  part  of  the  same  transactioDi  should 
be  brought  out  by  cross-examination. 

[Opinion  filed  Oct.  28,  1889.] 

Appeal  from  the   Superior  Conrt  of  Cook  Connty;   the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Osborne  Brothers  &  Bcroett,  for  appellant 
In  Glickauf  v.  Maurer,  75  111.  289,  the  question  of  ''  inde- 
pendent contractor"  did  not  arise.  The  tenant  of  first  story 
was  entitled  to  have  above  him  protection  from  storms.  *'It 
would  be  a  strange  doctrine,  indeed,  to  hold  that  appellants 
could  lease  the  first  story  of  a  building  to  appellee  and  receive 
the  rent,  and  then  employ  a  carpenter  (under  any  sort  of 
contract)  to  remove  the  roof,  in  consequence  of  which  a 
valuable  stock  of  goods  should  be  destroyed,  and  then  take 
refuge  behind  the  men  they  had  caused  to  do  an  act  from 
which  the  damage  resulted."  (p.  291.)  It  was  immaterial  who 
was  in  possession  of  the  npper  stories.  The  landlord  was 
under  a  duty  to  his  tenant  that  he  could  not  escape  bj^  any 
kind  of  contract  with  the  men  employed  to  put  on  the  new 
roof. 

In  Schwartz  v.  Gilmore,  45  111.  455,  the  court  used  language 
(not  called  for  by  the  case)  which  has  been  strongly  criticised, 
and  which  is  not  law  in  Illinois  nor  elsewhere.  See  2  Thomjv 
son  on  Negligence  (4th  Ed.),  913,  914.  The  facta  involved  in 
Daegling  v.  Gilmore.  49  111.  248,  were  the  same  as  in  Schwartz 
V.  Gilmore,  45  111.  455.  And  if  these  two  cases  are  carefully 
re-rid,  it  will  be  seen  that,  in  Schwartz  v.  Gilmore,  the  plans 
of  the  building  were  defective,  and  that  the  accident  occurred 
by  reason  of  defect  in  the  plans  rather  than  by  the  manner  of 
doing  the  work.  See  2  Thompson  on  Negligence,  900. 
Where  plans  are  defective  the  owner  will  be  liable  for  injury 
in  consequence  of  the  falling  of  the  building,  whether  the 
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actual  construction  of  the  building  is  done  by  an  independent 
contractor  or  not.  Hollenbeck  v.  Winnebago  Co.,  95  III.  148, 
156-8  ;  City  of  Joliet  v.  Harwood,  86  111.  110.  In  Kailroad  Co. 
V.  Banning,  15  111.  649,  the  contractor  agreed  '^to  build  it 
(the  wharf)  with  such  mooring  posts,  cluster- piles,  etc.,  as  the 
company,  through  their  engineer,  may  require,  making  the  old 
wharf  as  good  as  new ;  *  *  *  to  submit  to  the  supervision 
and  direction  of  the  engineer  of  the  company,  and  to  do  the 
work  to  his  satisfaction."  Judge  Hunt  says:  **They  (com- 
pany) may  direct  the  number  of  mooring  posts,  cluster-piles, 
etc.  *  *  *  They  are  at  liberty  to  direct  how  much 
material  shall  be  used,  and  how  it  shall  be  laid  to  make  the 
old  wharf  as  good  as  new.  They  are  to  supervise  the  work 
to  be  done.     They  are  to  direct  how  it  shall  be  done." 

There  is  a  doctrine  peculiar  to  Massachusetts,  and  in  look- 
ing at  the  decisions  of  its  courts,  that  fact  must  be  borne  in 
mind.  Such  doctrine  is  this:  It  is  there  held  that  a  builder 
is  a  mere  servant,  and  not  an  "independent  contractor,"  unless 
he  agrees  to  do  the  work  for  2l  specific  a,ud  fixed  sum  of  money 
named  beforehand.  Forsyth  v.  Hooper,  11  Allen,  419 ; 
Brackett  v.  Lubke,  4  Allen,  138;  Connors  v.  Hennessy,  112 
Mass.  96. 

In  Linnehan  v.  Rollins,  137  Mass.  123,  Elstou  was  employed 
"to  take  down  the  entire  building  *  *  *  or  so  much 
thereof  as  the  trustees  (defendants)  may  request.  *  *  * 
All  of  said  work  to  be  done  *  *  *  under  the  direction 
and  subject  to  approval  of  said  trustees."  The  jury  were 
instructed:  "This  contract  gives  the  del endants  the  right  to 
control  and  direct  the  action  of  Elston.  It  is  not  simply  a 
provision  that  the  work  must  finally  meet  with  their  approval 
before  they  pay  him,  but  it  is  a  provision  that  in  the  first 
instance  he  is  to  take  down  just  so  much  of  it  as  they  desire, 
and  that  he  is  to  do  the  work  of  taking  down  under  their 
direction.  There  is  no  other  mode  of  con^^truing  it  than  so  as 
to  mean  that  he,  by  his  contract,  was  subject  to  their  order  as 
to  the  time  and  manner  and  mode  of  doing  the  work,  and  that 
they  liad  a  right  to  step  in  and  say  to  him,  '  You  are  not  doing 
this  as  we  directed  j'ou  to  do  it.     We  direct  you  to  do  thus 
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and  so,  and  we  direct  you  to  do  this  in  the  other  way.'"  On 
a|>])eal  the  exceptions  to  the  charge  to  the  jury  were  overruled. 

Whether  an  owner  of  a  building  retains  control  over  work 
to  be  done,  and  the  manner  of  doing  it,  so  as  to  render  himself 
liable  for  injuries  occasioned  by  the  negligence  of  a  contractor 
and  his  employes  in  the  performance  of  the  work — that  is, 
whether  the  contractor  is  an  "independent  contractor" — 
depends  upon  the  construction  to  be  given  to  the  contract  by 
the  court.  Linnehan  y.  Ilullius,  137  Mass.  123,  125-6,  and 
cases  cited. 

In  Clapp  V.  Kemp,  122  Mass.  481,  the  jury  were  simply 
told  that,  if  the  defendants  "  had  the  right  to  direct  or  control 
the  mude  or  manner  of  such  delivery  (of  the  coal  into  the 
cellar),  then  the  teamster  would  be  the  servant  of  the  defend- 
ants." 

In  Stone  v.  Codman,  16  Pick.  297,  **  it  appeared  that  the 
defendant  employed  one  Lincoln,  a  mason,  to  dig  and  lay  a 
drain  from  the  defendant's  stores  *  *  *  into  the  common 
sewer;  and  that  by  reason  of  the  opening  made  by  Lincoln 
and  the  laborers  in  his  employment,  water  was  let  into  plaint- 
iff's cellar,  and  his  goods  were  wet."     (p.  297.) 

In  Ililliard  v.  Richardson,  3  Gray,  3Jr9,  351,  the  court  pays 
that  in  Stone  v.  Codman,  **  There  was  no  contract,  written  or 
oral,  by  which  the  work  was  to  be  done  for  a  specific  price  or 
as  a  job.  The  case  is  expressly  put  upon  the  ground  that 
between  the  defendant  and  Lincoln  the  relation  of  master  and 
servant  existed.  *  *  *  The  work  was  under  the  control 
of  the  defendant.  He  could  change,  suspend  or  terminate  it 
at  his  pleasure  (and  without  liability  to  Lincoln).  *  *  * 
The  work  was  done  by  Lincoln,  not  on  his  own  account,  but 
on  the  defendant's.  The  defendant  was,  indeed,  acting  through- 
out by  his  servants."     (pp.  351-2.) 

In  Brackett  v.Lubke,  4  Allen,  13S,a  carpenter  was  employed 
to  repair  au  awning.  "At  the  trial  *  *  *  it  appeared 
that  *  *  *  the  defendants,  being  desirous  of  having  one 
end  of  it  (the  awning  frame)  moved  along  six  or  eight  inches, 
*  *  *  engaged  a  carpenter  to  do  the  work,  and,  having 
told  him  what  they  wished  to  be  done,  gave  him  no  further 
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directions."  The  court  said:  "The  defendants  are  liable 
because  it  appears  that  the  negh'gent  act  which  caused  the 
injury  was  done  by  a  person  who  sustained  toward  them  the 
relation  of  servant.  There  was  no  contract  to  do  a  certain 
specific  job  or  piece  of  work  in  a  particular  way  for  a  stipu- 
lated sum.  It  is  tlie  ordinary  case  where  a  person  was 
employed  to  perform  a  service  for  a  reasonable  compensation. 
The  defendants  retained  the  power  of  controllinj^  the  work. 
They  might  have  directed  both  the  time  and  manner  of 
doing  it."    See  Shearman  &  Red.  on  Neg.,  54th  Ed.  Sec.  165. 

In  Bernaner  v.  Hartman  Steel  Co.,  33  111.  App.  491,  this 
court  said:  "The  terms  of  the  employment  of  Ruh  are  not 
given,  and  it  must,  therefore,  be  assumed  that  no  special  terms 
were  agi'eed  on.  He  was  employed  generally  to  do  the  re- 
quired work.  *  *  *  His  employer  had  the  right  to  con- 
trol and  direct  the  entire  work,  and  miglit  have  discharged 
Ruh  from  the  employment  if  he  refused  to  obey  her  instruc- 
tions. The  character  of  his  employment  bears  no  resem- 
blance to  that  of  an  independent  contractor." 

The  question  of  the  extent  of  injury  and  damage  to  appellee 
is  not  to  be  determined  by  the  appearances  directly  after  his 
injury,  but  what  were  the  extent  of  his  injuries  as  shown  dur- 
ing the  two  years  that  elapsed  between  the  accident  and  tlie 
trial. 

Messrs.  E.  H.  &  N.  E.  Gary,  for  appellee. 

"If  the  employer  reserves  control  or  supervision  over  the 
mode  and  instrumentalities  for  doing  the  work,  as  if  the  work 
is  to  be  done  according  to  the  direction  of  his  architect  or 
according  to  the  directions  of  the  employer  himself,  or  if  he 
in  any  manner  reserves  such  control  over  the  work,  by  him- 
self or  by  his  agent,  as  gives  him  authority  to  direct  how  the 
work  shall  be  done,  during  its  progress,  so  that  the  contractor 
and  his  workmen  can  be  said  to  stand  in  the  relation  of  serv- 
ants to  him,  he  is  liable  for  their  negligence."  Wood's  Mas- 
ter and  Servant,  613. 

"  The  fact  that  the  employer  reserves  the  right  to  change 
the  plan  of  doing  the  work,  or  that  the  work  shall  be  done 
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to  the  satisfaction  of  the  employer,  or  of  an  agent  ap|>ointed 
by  hira,  or  that  the  employer  reserves  the  right  to  discharge 
any  of  the  contractor's  men,  does  not  affect  the  question. 
The  simple  test  is,  who  has  the  general  control  over  the 
work  ?  Who  has  the  right  to  direct  what  shall  be  done,  and 
how  to  do  it?  And  if  the  person  employed  reserves  this 
ix)wer  to  himself,  his  relation  to  the  employer  is  independent 
and  he  is  a  contractor;  but  if  it  is  reserved  to  the  employer 
or  his  agents,  the  relation  is  that  of  master  and  servant,  llic 
contract  being  to  do  a  certain  piece  of  work,  the  mode  of  pay- 
iijcnt  does  not  affect  the  relation."  Wood's  Master  and 
Servant,  014. 

*'Wliere  a  landlord  occupying  the  npper  story  of  abnilding 
employed  a  mechanic  to  put  in  a  sky-light  in  the  roof,  who 
neglected  to  cover  tlie  same,  so  that  it  rained  through  the  open- 
ing and  thereby  damaged  the  goods  of  a  tenant  occupying  tlie 
first  floor,  it  was  held  that  the  landlord  was  liable  to  the 
tenant  for  the  negligence  of  the  mecliauic  in  doing  the  work. 
This  case  is  distinguished  from  Scammon  v.  City  of  Chicago, 
25  III.  424,  as  there  the  owner  gave  the  entire  ]x>6session  and 
control  of  the  premises  to  the  contractor."  Glickauf  v. 
Maurer,  76  III.  289. 

Where  the  employer  and  owner  of  property  employed  a 
buildqr  to  erect  a  building  thereon,  who,  by  the  terms  of  the 
contract,  was  to  carry  forward  the  work  under  the  control  of 
a  superintendent,  and  "  to  remove  all  improper  worker  mate- 
rials upon  being  directed  to  do  so  by  the  superintendent,"  to 
whose  judgment,  both  as  to  work  and  materials,  he  agreed  to 
submit,  and  whose  acts  the  owner  agreed  to  recognize,  and 
the  owner  also  reserved  the  right  to  change  the  plan,  and  the 
architect  was  declared  to  be  the  superintendent  for  the  owner, 
held^  "  that  the  owner  had  not  so  far  given  to  the  contractor 
all  control  over  the  work  and  the  premises  as  to  be  relieved 
himself  of  all  responsibility  for  the  injuries  caused  by  the 
contractor's  negligence."     Schwartz  v.  Gilmore,  45  111.  455. 

In  Linnehan  v.  Rollins,  137  Mass.  123,  a  carpenter  entered 
into  a  written  contract  with  the  trustees  of  an  estate,  by  which 
he  agreed  ^'  to  take  down  the  entire  building  known  as  tlio 
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Adams  House  in  said  Boston,  belonging  to  said  trustees,  or  so 
much  thereof  as  the  trustees  may  request,"  and  which  also 
] provided  as  follows :  '*  All  of  said  work  to  be  done  carefully 
and  under  the  direction  and  subject  to  the  approval  of  paid 
trustees."  There  was  evidence  to  show  that  the  plaintiff  was 
injured  through  the  negligence  of  the  workmen  employed  by 
the  carpenter  under  the  contract.  It  was  held  that  the 
trustees  were  liable  for  the  injury  so  received. 

"The  defendants,  if  they  were  occupants  of  the  store, 
would  not  be  liable  for  the  negligence  or  carelessness  of  the  team- 
ster, if,  as  the  servant  of  Armor,  he  had  the  exclusive  ]X>S6ession 
or  control  of  the  premises  as  far  as  was  necessary  to  enable  him 
to  deliver  the  coal.  But  if  the  jury  are  satisfied  that  the 
defendants  were  at  the  time  the  occupants  of  the  store,  and, 
as  such  occupants,  had  the  right  to  direct  or  control  the 
mode  or  manner  of  such  delivery,  then  the  teamster  would  be 
the  servant  of  the  defendants,  so  as  to  render  them  liable  for 
injuries  occasioned  by  his  negligence  or  carelessness  in  the 
delivery  of  the  coal."  Clapp  v.  Kemp,  122  Mass.  481  ;  see 
Bernauer  et  al.  v.  Hartman  Steel  Co.,  33  111.  App.  491. 

Gary,  P.  J.  Tlie  appellant  and  Mrs.  Leiter  owned  build- 
ings in  the  city  of  Chicago,  separated  by  a  party  wall.  They 
joined  in  erecting  another  story  upon  them,  and  employed 
Mr.  Baumann  as  architect.  He  mt\de  plans,  and  Barney  & 
Kodatz,  a  firm  of  masons,  contracted  with  the  owners,  sepa- 
rately, to  do  the  mason  work  on  the  buildings,  furnishing 
their  own  materials  and  labor,  to  be  paid  therefor  the  cost, 
with  ten  per  cent,  added.  The  owners,  by  their  agents,  em- 
ployed their  own  carpenters,  superintended  by  their  own  fore- 
man, to  do  the  necessary  carpenter  work. 

Barney  &  Rodatz  had  their  own  foreman  on  the  work, 
under  whose  directions  their  men  worked  when  Rodatz  was 
not  present  Barney  took  no  part  in  the  work,  only  going  to 
it  on  pay  days,  to  pay  the  men.  The  architect,  by  his  plans 
and  verbal  instructions,  directed  what  work  should  be  done, 
and  decided  upon  its  sufficiency  as  done.  In  the  afternoon  of 
April  20,  1886,  a  mason's  *' horse,"  used  for  scaffolding,  placed 
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on  the  roof  of  appellant's  building  bj  Barney  &  Rodatz,  from 
a  cause  not  shown  by  any  direct  evidence,  fell  from  the  roof 
to  the  sidewalk  in  front  of  the  building,  striking  and  injuriog 
the  appellee. 

He  sued  both  owners  and  the  masons.  On  the  trial  the 
appellee  obtained  a  verdict  ao^ainst  the  appellant  only.  It  is 
not  now  necessary  to  decide  whether  the  relations  between  the 
a])pe11ant  and  the  masons  were  such  as  to  make  him  responsi- 
ble for  negligence  of  their  workmen,  if  such  negligence  was 
the  cause  of  the  accident.  If  the  masons  had  been  contract- 
ors for  a  fixed  price,  it  would  be  difficult  to  fix  responsibility 
upon  the  appellant  under  all  modern  authority. 

The  principle  adopted  in  the  old  case  of  Bush  v.  Steinman, 
1  Bos.  &  Pul.  40lr,  that  "he  who  has  work  going  on  for  his 
benefit  and  on  his  own  premises,  must  be  civilly  answerable 
for  the  acts  of  those  lie  employs,"  has,  in  its  application  to 
the  acts  of  independent  contractors,  been  rejected,  probably, 
by  every  court  that  has  mentioned  the  case  in  the  last  half 
century.  And  that  the  contractors  are  paid  cost  and  a  per 
cent  instead  of  a  fixed  price,  makes  no  diflFerence,  Hale  v. 
Johnson,  80  111.  185.  There  was  evidence  tending  to  show 
that  there  were  upon  the  roof,  when  the  "  horse  "  went  over, 
a  carpenter,  a  laborer  of  the  masons,  and  some  telephone 
men  doing  something  about  wires  which  had  been  extended 
across,  but  not  attached  to,  the  appellant's  building.  There 
was  a  good  deal  of  incompetent  evidence  as  to  the  acts  and 
declaration  of  divers  persons  after  the  accident,  tending  to 
show,  and  probably  fairly  showing,  that  the  general  opinion 
of  all  persons  most  nearly  connected  with  the  events  was  that 
the  act  of  the  laborer  was  the  cause  of  the  "  horse"  falling. 

The  appellant  was  a  non-resident,  not  present  during  tiie 
progress  of  the  work,  or  at  the  time  of,  or  after  the  accident 
He  is  not  to  be  aflfccted  by  that  opinion,  but  is  entitled 
to  an  impartial  finding  of  a  jury  upon  original  evidence  of 
the  events. 

That  incompetent  evidence,  however,  is  not  made  the  sub- 
ject of  exception  by  the  appellant,  and  its  admission  can  not 
be  assigned  as  error.     It  is  alluded  to  only  as  indicating  that 
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the  importauce  of  the  instruction  asked  by  the  appellant  and 
refused  bj  the  court  was  obscured  by  the  general  belief  that 
the  laborer  was  the  negligent  person.  That  instruction  was 
as  follows:  "  If  the  jury  believe  from  tlie  evidence  that  the 
injury  to  the  plaintiff,  complained  of  here,  was  caused  by  the 
act  or  negligence  of  certain  man  or  men  in  removing  or 
changing  the  position  of  certain  telephone  or  telegra])h 
wires,  and  that  such  man  or  men  was  not,  or  were  not,  the 
agent  or  agents  of  the  defendant,  Alexander,  or  in  his 
employ  or  service  in  doing  such  work,  then  the  jury  should 
not  find  a  verdict  against  Alexander,  but  should  find  him  not 
guilty." 

Tlie  refusal  can  not  be  justified  on  the  ground  that  there 
was  no  evidence  to  base  it  upon.  The  telephone  men  were  not 
witnesses,  and  the  laborer  was  not  examined  on  the  point  of 
what  caused  the  horse  to  fall.  Why  it  fell  is  left  wholly  to 
inference  from  circumstances.  The  laborer  was  removing 
Fcaffolding  which  was  in  part  supported  by  the  "  horse." 
What  the  telephone  men  were  doing  does  not  so  clearly  appear. 

The  burden  of  proof  was  upon  the  appellee.  If  the  jury 
were  to  infer  from  the  presence  and  employment  of  different 
men  what  act  caused  the  "  horse  "  to  fall,  and  if  for  the  acts 
of  one  set  of  men  the  appellant  was  in  no  event  answerable, 
he  was  entitled  to  an  instruction  covering  the  point.  See 
Siedle  v.  Mnlhausen,  20  111.  App.  68,  and  many  cases  there 
cited;  especially  P.  M.  &  F.  Ins.  Co.  v.  Anapow,  45  111.  86, 
and  Wooters  v.  King,  64  111.  343. 

The  court  gave  no  instructions  asked  by  any  of  the  par- 
tics.  If  any  other  party  than  the  appellant  asked  any,  the 
record  does  not  show  it.  But  if  they  did,  one  connected 
charge,  as  was  given  in  this  case,  in  lien  of  separate  instruc- 
tions asked  by  the  parties,  is  good  practice,  provided  that  such 
charge  embraces  all  that  the  parties  ask,  to  which  they  are 
entitled.  Hanchett  v.  Kimbark,  118  111.  121.  So  much  of 
the  charges  as  relates  to  the  present  question  is  as  follows : 

"  If  vou  find  from  the  evidence  that  none  of  the  defend- 
ants  were  personally  guilty  of  negligence,  but  that  some  of  the 
workmen  on  the  building,  while  in  the  scope  of  their  employ- 
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ment,  were  gnilty  of  negligence,  as  charged  in  the  declaration, 
and  that  such  negligence  caused  the  accident,  and  that  such 
workmen  were  employes  of  either  of  the  defendants,  then 
you  will  determine*  from  the  evidence  whether  such  work- 
men were  the  employes  or  servants  of  the  owners  of  the 
buildings  or  the  employes  and  servants  of  Barney  &  Bodatz. 
This  involves  the  question  whether  Barney  &  Kodatz  were 
doing  the  work  on  these  buildings  as  independent  contractors 
Iiaving  sole  charge  of  the  mason  work,  and  the  sole  right  to 
hire  and  discharge  the  workmen  engaged  thereon,  or  whether 
they  were  simply  acting  as  superintendents  for  the  own- 
ers, and  were  themselves  simply  such  employes  or  serv- 
ants of  the  owners.  Upon  this  point  you  are  instructed, 
as  a  matter  of  law,  that  one  who  contracts  to  do  a  piece  of 
work,  and  to  furnish  his  own  assistants,  and  to  execute  the 
work  either  entirely  according  to  his  own  ideas,  or  in  accord- 
ance with  the  plans  previously  furnished  him  by  the  person 
for  whom  the  work  is  to  be  done,  and  without  being  sub- 
ject to  the  orders  of  the  person  for  whom  the  work  is 
done,  in  respect  of  the  details  or  manner  of  doing  the  work 
and  having  the  sole  right  to  hire  and  discharge  assistants, 
such  a  ])erson  is  a  contractor,  and  not  a  servant  or  an  employe. 

*'  On  the  other  hand,  if  the  person  for  whom  the  work  is  d(  n3 
has  a  right  to  direct  the  details  or  manner  of  doing  the  work, 
from  time  to  time,  and  to  say  who  shall  and  who  shall  not 
work  on  the  job,  then  the  person  for  whom  the  work  is  done 
must  be  regarded  as  the  employer,  and  those  doing  the  work 
as  his  employes,  and  in  that  case  it  is  immaterial  whether  the 
person  for  whom  the  work  is  done  actually  exercises  the  right 
to  direct  the  details  or  manner  of  doing  the  work  or  not;  nor 
will  it  in  that  case  make  any  difference  whether  he  actually 
interferes  in  the  hiring  or  discharging  of  men  or  not;  it  is 
sufficient  if  he  had  the  right  to  do  it. 

'*  Therefore,  in  this  case,  if  you  find  from  the  evidence  that 
such  workmen  or  persons  causing  the  accident  were  not  guilty 
of  negligence,  or  if  guilty  of  negligence  that  they  were  not  the 
employes  of  any  of  the  defendants  in  thiscase,thenyou  will  find 
all  defendants  not  guilty.     If,  however,  you  find  from  the  evi- 
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dence  that  such  workmen  were  guilty  of  negligence,  that 
this  negligence  caused  the  accident,  and  that  such  workmen 
were  the  servants  or  employes  of  Barney  &  Rodatz,  acting  in 
the  line  of  their  employment,  then  you  will  find  the  defend- 
ants Alexander  and  Mrs.  Leiter  not  guilty,  and  return  a  ver- 
dict of  guilty  as  to  Barney  &  Rodatz. 

'*  On  the  other  hand,  if  you  find,  from  the  evidence,  that 
such  workmen  were  guilty  of  negligence,  that  such  negligence 
caused  the  accident,  and  that  such  workmen  were,  at  the  time 
of  the  accident,  the  employes  of  the  owner  or  owners  of  the 
buildings,  acting  in  the  line  of  their  employment — that  is,  that 
the  owner  or  owners  had  the  right  to  direct  the  manner 
of  doing  the  work,  and  to  say  who  should  and  who  should 
not  work  on  the  job,  then  you  will  return  a  verdict  of  not 
guilty  as  to  Barney  &  Rodatz;  and,  in  that  case,  you  will 
further  determine  from  the  evidence  whether  the  defend- 
ants, Alexander  and  Mrs.  Leiter,  through  their  agents,  were 
doing  the  work  jointly — that  is,  in  so  far  as  the  control  of  the 
employes  was  concerned — and  whether  such  workmen  at  the 
time  of  the  accident,  were  the  employes  of  them  both,  to 
the  extent  of  being  under  their  control,  and,  if  you  so  find, 
then  you  will  return  a  verdict  of  guilty  as  to  both  Alex- 
ander and  Mrs.  Leiter. 

"  If,  however,  you  find  from  tlie  evidence  that  they  were 
doing  the  work  separately,  and  that  neither  had  any  control 
over  the  workmen  engaged  on  the  building  of  the  other,  and 
that  said  workmen  were  at  the  time  of  the  accident  the  em- 
ployes of  Alexander  alone,  then  you  will  return  a  verdict  of 
not  guilty  as  to  Mrs.  Leiter,  and  a  verdict  of  guilty  as  to 
Alexander." 

This  charge  does  not,  in  terms,  assume  that  it  was  the  laborer 
who  caused  the  "horse"  to  fall,  and  though, as  a  legal  proposi- 
tion, as  it  would  be  understood  b.y  lawyers  (Nichols  v.  Mercer, 
44  111.  250),  a  phrase  or  two  in  it  would  cover  the  point  in  the 
refused  instruction,  it  was  certainly  liable  to  be  misunderstood 
by  the  jury.  It  begins  with  the  idea  that  "  workmen  on  the 
building"  caused  the  accident,  and  carefully  informs  the  jury 
how  they  are  to   determine   whether  those  workmen  were 
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employed  by  the  owners  or  the  masons,  and  in  no  way  allades 
to  the  telephone  men.  By  the  wliole  tenor  of  the  charge,  the 
jury  would  be  led  to  think  only  of  the  men  employed  in  mak- 
ing the  addition  to  the  building,  and  of  the  relations  of  the 
several  defendants  in  the  suit  to  those  men.  It  directed  their 
attention  away  from  the  issue  the  appellant  had  a  right  to 
present.     Trustees  v.  McCormick,  41  111.  323. 

The  refused  instruction  was  not  objectionable  on  the  score 
that  it  was  based  upon  an  isolated  tact  If  that  fact  were 
found  by  the  jury  it  would  be  a  complete  defense  in  itself, 
not  subject  to  any  qualifications  by  anything  else  in  the  case. 
As  the  judgment  must  be  reversed  fur  refusing  this  instruc- 
tion, without  putting  the  same  matter  clearly  before  the  jury 
in  any  other  shape,  the  evidence  has  not  been  reviewed  at  tlie 
length  tliat  would  be  necessary  if  the  decision  was  based  upon 
it.  The  same  may  be  said  of  some  other  complaints  of  the 
appellant. 

Kodatz  was  permitted  to  testify,  over  the  exception  of  the 
appellant,  that ''  lie  hired  the  men  to  work  for  Leiter  and 
Alexander;"  that  he  **  had  no  control  of  anything."  These 
were  only  his  conclusions.  His  testimony  should  have  been 
confined  to  a  narrative  of  what  happened  in  the  making  of  his 
contracts,  and  the  conduct  of  the  work,  from  which  the  jury 
were  to  draw  their  conclusions. 

Whether  the  evidence  as  to  the  extent  of  the  injury  to  the 
appellee  justifies  the  damages  for  which  judgment  was  ren- 
dered is  a  point  not  considered. 

On  the  point  of  practice,  that  the  appellant  was  not  per- 
mitted to  examine  at  length,  as  his  own  witness,  a  witness 
M'hom  the  appellee  had  put  upon  the  stand  and  examined  as 
to  the  same  matter,  and  whom  the  appellant  had  then  the 
opportunity  to  cross-examine  as  to  every  circumstance,  the 
course  adopted  by  the  Superior  Court  was  correct 

Additions  to,  and  explanations  or  qualifications  of,  the  tes- 
timony in  chief,  when  part  of  the  same  transaction,  are  to  be 
brought  out  by  a  cross-examination. 

The  judgment  is  reversed  and  the  canse  remanded. 

Meversed  a7id  remanded. 
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Frank  W.  Ruffneb 

V. 

John  W.  Love. 

SaJea — Ouaranty  of  Payment  by  Third  Person — Acceptance — Evidence 
— Instruction* 

1 .  Where  there  is  a  mere  proposal  by  one  to  guarantee  the  performance 
of  an  undertakinj?  by  another  if  credit  be  extended  to  such  other,  the  con- 
tnict  of  (Tuaranty  is  not  complete  till  the  credit  is  extended  and  notice  given 
of  the  acceptance  of  the  guaranty. 

2.  Such  notice  need  not  be  given  in  writing,  or  be  in  any  particular 
form,  but  may  be  inferred  by  the  jury  from  facts  and  circumstances  war- 
ranting the  same . 

3.  In  an  action  brought  for  the  recovery  of  the  price  of  certain  goods 
alleged  to  have  been  sold  third  persons  on  the  strength  of  a  guaranty  given 
by  the  defendant,  this  court  holds  that  on  account  of  the  giving  of  an 
erroneooa  and  misleading  instruction  the  judgment  for  the  plaintiff  can  not 
stand. 

[Opinion  filed  October  28,  1889.] 

In  error  to  the  Superior  Court  of  Cook  Count j;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  Gabtsidb  &  Leffingwbll,  for  plaintiff  in  error. 

Messrs.  Hotnb,  Follansbeb  &  O'Connob,  for  defendant 
in  error. 

MoRAN,  J.  This  action  was  brought  to  recover  against 
plaintiff  in  error  for  goods  sold  to  the  firm  of  Ruffner  & 
Somes,  on  a  guaranty  alleged  to  have  been  made  by  plaintiff 
in  error.  The  entire  eyidence  in  the  case  consisted  of  the 
deposition  of  defendant  in  error,  and  certain  letters  and  a 
statement  of  accounts  attached  to  said  deposition  as  exhibits. 
The  Ruffner  who  was  a  member  of  the  firm  of  Ruffner  & 
Somes,  was  a  son  of  the  plaintiff  in  error.  Prior  to  the  for- 
mation of  said  firm,  plaintiff   in  error  had  been,   it  seems, 
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carrying  on  a  cigar  business,  and  had  been  dealing  with  Love, 
the  defendant  in  error.  January  11,  18S2,  Love  had  a  con- 
versation with  plaintiflE  in  error,  W.  F.  Ruflfner,  at  the  store 
of  Ruffner  &  Somes,  in  Chicago,  in  which  said  Ruffner  desired 
Love  to  sell  Ruffner  &  Somes  ei^rs,  and  said  that  if  Love 
would  give  them  a  line  of  $5,000,  he  would  be  responsible 
for  the  amount,  and  if  they  at  any  time  failed  to  pay  any  por- 
tion of  tiicir  indebtedness  to  Love,  he  would  pay  it  himself,  and 
also  said  that  he  was  leaving  his  capital  inthe  concern  of  Ruff- 
ner &  Somes.  It  does  not  appear  that  there  was  any  further 
attention  [)aid  by  either  party  to  this  talk,  though  from  the 
account  it  appears  that  Love  commenced  to  sell  goods  to  Ruff- 
ner &  Somes  on  said  January  11,  1882,  and  continued  through 
several  months  thereafter,  till  the  termination  of  the  dealing 
between  them.  It  is  shown,  we  think  very  clearly,  that  the 
goods  sold  by  Love  to  the  firm  during  the  montlis  of  January, 
February  and  March,  1882,  were  not  sold  on  the  credit  of  F. 
W.  Ruffner,  as  we  find  written  at  the  foot  of  an  order  for  a 
bill  of  goods  sent  by  Ruffner  &  Somes  to  Love,  dated  April, 
1882,  the  following,  bearing  date  April  8,  1882  :  "1  will  be 
responsible  for  above  order.     F.  W.  Ruffner." 

There  was  introduced  in  evidence  by.  Love  to  sustain  his 
claim  of  guaranty,  the  following : 

A  letter  dated  Chicago,  April  3,  1883, as  follows: 
"  John  W.  Love,  Esq.: 

"I  shall  leave  my  capital  in  Ruffner  &  Somes  until  further 
advised;  in  meantime  will  be  responsible  for  $4,000  for  them 
from  this  date. 

"  Yours  respectfully, 

"  F.  W.  Ruffner." 

A  letter  from  Love  to  Ruffner  &  Somes  as  follows: 

"  New  York,  June  1,  1882. 
*' Messrs.  Ruffner  &  Somes,  Chicago,  Ills. 

^^  Geiitleiaen: — I  have  at  hand  your  order  through  Mr. 
Richey,  fur  5  M  ^Princess'  1-40  with  bands  at  $65;  5M 
•Princess'  1-40  without  bands  at  $62.50,  and  5  M  *  Opera'  at 
$30,  to  be  shipped  at  once,  and  5  M  'Princess'  1-20  at  $61, 
and  5  M  *  Calcutta'  at  $51,  to  be  shipped  June  10th  to  15ih. 
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I  telegraphed  you  last  evening  that  I  would  ship  your  order 
and  write  you  fully  to-day.  I  will  ship  the  5  M  'Princess' 
with  bands,  and  5  M  without  bands,  and  5  M  *  Opera'  this 
p.  M.,  or  to-morrow  morning,  and  others  at  time  specified. 

"Now  gentleman,  I  am  willing  to  renew  my  offer  to  give 
you  a  $5,000  line  of  credit  (and  go  in  to  stay  this  time)  upon 
the  conditions  agreed  upon  between  yourselves  and  Mr. 
Hichey,  which  are,  as  I  understand  them,  as  follows :  I  am  to 
supply  you  with  sifch  brands  or  grades  of  goods,  'Princess,' 
'  Gibi  alter,'  '  Calcultta'and '  Opera,'  to  the  amount  of  $5,000, 
on  the  regular  terms  of  four  months'  acceptance,  or  cash,  less 
4  per  cent,  if  you  should  at  any  time  desire  to  discount  your 
bills,  and  Mr.  F.  W.  Ruffner  is  to  give  me  an  agreement  in 
writing  that  he  will  be  responsible  to  me  for  purchases  which 
you  may  make  from  me,  to  the  amount  of  $5,000,  and  that  he 
will  not  guarantee  or  make  himself  responsible  for  your 
indebtedness  to  any  other  parties  besides  myself.  Please 
request  Mr.  F.  W.  Ruffner  to  send  me  an  agreement  to  that 
effect,  and  I  will  return  his  previous  agreement  dated  April 
3,  '82.  You  may  rest  assured  that  I  will  try  to  perform 
my  part  well  by  giving  you  the  very  best  goods  I  possibly 
can. 

"Yery  truly  yours, 
.     J.  W.  Love." 

A  further  letter  from  Love  to  Ruffner  &  Somes,  as  fol- 
lows: 

"New  York,  June  12,  1882. 
"Messrs.  Ruffner  &  Somes,  Chicago. 

"  Gentlemen: — 1  have  not  as  yet  heard  anything  from  Mr. 
F.  W.  Ruffner  in  regard  to  the  guaranty  which  I  desire  him 
to  give  me,  about  which  1  wrote  you  fully  on  the  1st  inst 

"  Yery  respectfully, 

"Jno.V.  Love." 

The  above  was  inclosed  in  a  letter  from  Ruffner  &  Somes, 
and  returned  to  Love,  M'ith  the  following  written  on  the  same 
pai)er  underneath  what  Love  had  written  : 

"Chicago,  June  20,  1882. 
"  Jno.  W,  Love,  Esq. 

^^Dear  Sir: — I  have  been  in  the  country  for  some  time,  and 
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on  my  return  find  the  above  letter.  I  propose,  as  I  said  at 
iirst,  to  bo  responsible  for  Ruffnor  &  Somes  for  four  tbousaiid 
dollars  ($4,000)  and  no  more. 

"Very  resp'y, 

'*  F.  W.  EUFFNER." 

A  letter  from  Euffner  &  Somes  was: 

*'  Chicago,  June  20,  1882. 
"  John  W.  Love,  Esq. 

''  No.  5,  Rivington  St.,  New  York. 

^^Dear  Sir: — Enclosed  we  band  you  guaranty  from  F.  W. 
Ruffner,  Etq.,  for  §4,000  for  our  account.  Tbis  we  could 
not  send  you  sooner  on  account  of  bis  absence.  He  bas  not 
nor  will  not  guarantee  our  acc't  with  any  one  else  excepting 
yourself. 

We  are  much  in  need  of  the  Calcutta  ordered,  and  would 
thank  you  to  hurry  them  as  much  as  possible. 

Yours  truly, 

"  Ruffner  &  Somes.'' 

Ruffner  &  Somes  continued  to  deal  with  Love  till  October 
28,  18S2,  having  purchased  in  all  upward  of  $8,900  dollars 
worth  of  goods^and  paid  on  account  from  time  to  time,  some- 
thing over  87,300  leaving  a  balance  due  Love  of  $1,508,  to 
recover  which  this  action  was  brought. 

No  communication,  verbal  or  written,  having  reference  to 
this  account,  took  place  between  Love  and  F.  W.  Ruffner 
from  the  letter  of  June  20,  1882,  till  February  20,  188(),  when 
a  copy  of  the  account  was  sent  to  Ruffner  by  Love,  with  a 
demand  for  its  payment.  There  was  a  verdict  and  judgment 
for  the  claim  in  the  Sui)erior  Court,  and  Ruffner  has  brought 
the  record  to  this  court  and  assigns  several  errors. 

The  question  presented  is  whether  the  written  guaranty 
signed  by  F.  W.  Ruffner,  and  dated  June  20,  1882,  became 
binding  upon  him  without  notice  to  him  of  its  acceptance 
by  Love.  That  guaranty  is  in  form  personal  and  is  so 
expressed.  It  was  written  by  Ruffner  with  the  knowledge 
that  Love  had  requested  front  him  an  agreement  in  writing 
that  he  would  be  responsible  to  the  amount  of  $5,000,  and 
that  he  would  not  make  himself   responsible  for  Ruffner  & 
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Somes'  indebtedness  to  any  other  party.  He  knew  that  he 
had,  on  A]  ril  3d,  written  a  guaranty  to  the  amount  of  $4,000, 
and  that  said  guaranty  had  not  been  accepted  and  was  not 
satisfactory  to  Love,  and  knowing  this,  he  makes  his  offer 
definite  and  clear  in  the  statement:  "I  propose,  as  I  said  at 
first,  to  be  responsible  for  Ilnffner  &  Somes,  four  thousand 
dollars  and  no  more."  That  is  as  if  he  had  said,  "I  offered 
before  to  guarantee  to  the  extent  of  four  thousand  dollars:  I 
now  find  your  letter  requesting  me  to  guarantee  you  to  the 
amount  of  five  thousand  dollars,  and  to  agree  to  guarantee  no 
one  else;  I  will  not  do  so, but  propose  to  you  as  I  did  before, 
to  be  responsible  for  the  firm  for  four  thousand  dollars  and  no 
more.'^  This  is  very  different  from  what  was  done  in  the 
case  of  Cooke  v.  Orne,  37  III.  189,  cited  and  relied  on  by  counsel 
for  Love.  There  the  parties  who  sold  the  goods  wrote  to  the 
parties  who  desired  to  purchase, proposing  to  sell  the  goods  on 
notes  of  the  said  purchaser,  two  of  the  notes  to  be  indorsed  by 
Cooke;  the  said  purchaser  wrote  a  letter  in  reply  accepting 
the  proposition,  and  to  this  letter  Cooke  added  a  postscript, 
also  accepting^  and  stating  that  he  would  indorse  the  notes  as 
proposed.  The  contract  of  guaranty  arises  from  an  agree- 
ment between  the  guarantor  and  guarantee.  It  may  be,  and 
often  is,  founded  exclusively  on  a  consideration  moving  from 
the  guarantee  to  the  principal  debtor  or  person  to  whom 
credit  is  to  be  extended,  but  otherwise  it  is  distinct  from  the 
principal  contract. 

It  is  essential  to  the  formation  of  this,  as  well  as  of  all  other 
contracts,  that  the  minds  of  the  parties  shall  meet. 

Where  there  is  a  mere  proposal  by  one  to  guarantee  the 
performance  of  the  undertaking  by  another,  if  credit  be 
extended  to  such  other  the  contract  of  guaranty  is  not  com- 
plete till  the  credit  is  extended  and  notice  given  of  the  accept- 
ance of  the  guaranty. 

I  The  assent  of  the  party  to  whom  the  proposal  is  made  must 

be  signified  to  the  party  making  it  in  order  to  constitute  a 
binding  promise.     Treating  Love's  letter  of  June  1st  as  a 

I  request  for  a  guaranty,  the  question  whether  such  request 

was  assented  to  by  Kuffner  was  a  question  of  law  for  the  court, 
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to  be  determined  by  a  construction  of  the  writings  of  the  par- 
tics,  and  the  court  should  have  ruled  tliat  there  Mas  no  agree- 
ment bv  Ruffner  to  guarantee  as  requested  in  Love's  letter. 
The  court  instead  of  so  ruling,  gave  the  following  instruction 
to  the  jury: 

"  You  are  instructed  as  a  matter  of  law,  that  when  a  person 
J  asking  a  guaranty  writes  to  the  proposed  guarantor  offering 
to  sell  to  another  on  his  guaranty,  and  the  guarantor  replies 
tliat  he  will  so  guarantee,  the  contract  is  complete,  and  the 
vendor  need  not  further  inform  the  guarantor  of  tlie  fale  made 
thereunder;  and  if  you  believe,  from  the  evidence  in  this 
case,  tliat  the  plaintiff  therein  on  or  about  the  liret  of  June, 
1SS2,  wrote  to  the  firm  of  Ruffner  &  Somes,  offering  to  sell 
to  them  upon  the  guaranty  of  said  defendant,  which  letter 
was  called  to  the  attention  of  the  said  defendant,  and  that  he 
replied  that  he  would  be  responsible  for  tliem  for  $4,000, 
wliich  guaranty  was  accepted  by  said  vendor,  the  said  contract 
is  thus  complete  and  the  vendor  need  not  further  notify  tlie 
guarantor  of  the  sales  made  thereunder."  This  instruction 
was  erroneous  and  misleading.  The  first  clause  of  it  which 
states  the  rule  of  law  supposes  facts  wholly  different  from  the 
facts  in  this  case,  and  if  the  instruction  had  gone  no  further 
its  tendency  would  be  misleading.  But  the  latter  clause  of 
the  instruction  is  still  more  faulty.  Love's  offer  to  sell  was 
in  writing,  and  it  was  not  for  the  jury  to  determine  whether 
it  amounted  to  a  general  proposition  to  sell  on  the  guaranty 
of  defendant.  Itmisrecites  defendant's  reply,  and  assumes  as 
proved  a  fact  which  it  was  essential  for  the  jury  to  find  under 
the  evidence  in  the  case,  to  wit,  whether  defendant's  guaranty 
of  $4,000  was  accepted  by  the  vendor. 

We  are  of  opinion  that  Ruffner's  letter  of  June  20th  was  a 
mere  overture  or  proposition  to  guarantee,  and  that  the  ques- 
tion for  the  jury  to  find  was  whether  the  proposition  was 
accepted,  and  whether  Ruffner  had  notice  of  such  accept- 
ance. 

That  there  must  be  notice  to  the  guarantor  of  the  accept- 
ance of  such  a  guaranty  is  settled  beyond  dispute  by  the 
authorities.     Newman  v.  Streator  Coal  Co.,  19  111.  App.  594, 
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and  cases  there  cited;  Wells  v.  Davis,  104  U.  S.  159;  Davis 
Sewing  Machine  Co.  v.  Richards,  115  U.  S.  524;  Gardner  v. 
Loyd,  110  Pa.  St.  278. 

"  The  notice  need  not  be  proved  to  have  been  given  in 
writing  or  in  any  particular  form,  but  may  be  inferred  by  the 
lurv  from  facts  and  circumstances  which  shall  warrant  such 
inference."  Reynolds  v.  Douglas,  12  Pet.  497;  Powell  v. 
Chicago  Carpet  Co.,  22  111.  App.  409.  The  judgment  must 
be  reversed  and  the  case  remanded. 

Meversed  and  remanded. 


Elizabeth  Kirchoff 

V. 

The  Union  Mutual  Life  Insurance  Company.  . 

Trufit  Deeds — Foreclosure — Bedemption  as  to  Part  in  Conformity  with 
Agreement, 

1.  When  a  mortfragor  has  conveyed  tbe  mortgaged  premises  to  the  mort- 
giigee  it  only  operates  as  a  bar  to  the  equity  of  redemption,  where  it  clearly 
and  unequivocally  appears  that  both  parties  so  understood  and  intended  it 
should. 

2.  When  by  the  operation  of  law  upon  the  fartu,  or  by  the  agreement  of 
the  parties,  a  mortgirge  debt  has  been  apportioned,  and  a  part  of  it  made 
the  sole  burden  upon  a  part  of  the  incumbered  property,  that  part  may  be 
redeemfd  by  paying  the  portion  of  the  debt  apportioned  thereto. 

3.  Upon  a  bill  filed  to  redeem  certain  property  to  which  defendant 
acquired  the  legal  title  under  a  quit  claim  deed  from  complainant  and  her 
husband,  and  under  certain  foreclosuro  proceedings  under  a  trust  deed  to 
which  complainant  was  a  defendant,  instituted  prior  to  said  quitclaim  deed, 
and  carried  to  decree  and  sale  subsequent  thereto,  it  bt*ing  contended  by 
said  complainant  that  her  offer  to  release  and  quit  claim  to'  the  defendant 
all  her  lands  in  said  trust  deed  described,  providing  she  might  be  allowed 
to  redeem  two  lots  included  therein  upon  terms  named,  was  agreed  to  by 
it,  this  court  holds  that  said  complainant  is  entitled  to  the  benefit  of  such 
agreement,  and  that,  upon  the  ascertainment  of  the  amount  duo  and  the 
payment  thereof  within  a  time  named,  a  conveyance  to  her  of  the  prem- 
ises in  question  must  be  made. 

[Opinion  filed  October  28, 1889.] 
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In  krror  to  the  Circuit  Court  of  Cook  Countj;  the  Hon. 
Mu£SAT  F.  TuLKY,  Judgo,  presiding. 

Messrs.  W.  S.  Harbert  and  George  R.  Dalky,  for  plaint- 
iff in  error. 

The  doctrine  in  this  State  is,  that  when  a  party  induces 
anotlier  to  execute  a  conveyance  to  him  bv  promising  to  con- 
vey to  a  third  person,  he  will  be  considered  as  holding  the  title 
in  trust  for  such  third  person;  and  we  fail  to  see  any  distinc- 
tion between  such  promise,  and  one  to  reconvey  to  the  grantor. 
I-.antry  v.  Lantry,  51  111.  458;  Fischbeck  v.  Gross,  112  III. 
208. 

Where  one  of  the  contractino^  parties  has  been  induced  or 
allowed  to  alter  his  position  on  the  faith  of  an  oral  contract, 
within  the  statute  of  frauds,  to  such  an  extent  that  it  would 
bo  a  fraud  on  the  part  of  the  other  party  to  set  up  its  inva- 
lidity, equity  will  make  the  case  an  exception  to  the  statute. 
Reed  on  the  Statute  of  Frauds,  Sec.  553. 

A  conveyance  by  a  husband  and  wife,  passing  her  dower 
and  homestead  rights,  is  sufficient  part  performance  of  a 
verbal  contract,  that  if  she  would  so  join  in  the  deed,  the 
vendor  would  convey  other  land  to  her.  Farwell  v.  Johns- 
ton, 34:  Mich.  343. 

In  Morrell  v.  Cooper,  65  Barb.  512,  the  parties,  after  a  sale 
to  the  mortgagee  under  a  decree  of  foreclosure,  entered  into 
a  parol  agreement  by  which  the  mortgagee  was  to  reconvey 
to  the  mortgagor  upon  payment  of  the  indebtedness.  Upon 
the  faith  of  this  promise  the  mortgagor  acquiesced  in  the 
sale,  and  omitted  to  apply  by  motion  to  liave  it  set  aside. 
I/eld,  that  to  permit  a  party  to  avoid  his  agreement  under 
such  circumstances  would  be  allowing  the  statute  of  frauds  to 
bo  used  as  an  instrument  of  fraud,  instead  of  a  shield  against  it. 

The  case  of  Beegle  v.  Wentz,  55  Pa.  St.  Kep.  369,  is  one 
which  we  doom  to  be  conclusive  on  this  point  In  that  case 
Beegle  recovered  judgment  against  Wentz,  and  levied  upon 
certain  land  belonging  to  the  judgment  debtor  and  upon  which 
he  resided.  Wentz  claimed  his  exemptions  under  the  statute. 
Upon  this  a  parol  agreement  was  entered  into  between  the 
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parties,  by  which  it  was  agreed  that  the  land  should  be  sold 
by  the  sheriflE  and  bid  in  by  the  creditor;  and  that  upon  con- 
sideration of  the  debtor  waiving  his  exemptions,  Beegle  would 
reconvey  to  him  a  part  of  the  premises.  Beegle,  upon  obtain- 
ing title  to  the  premises,  refused  to  reconvey  and  brought 
ejectment.  The  defendant  set  up  the  parol  contract,  and  the 
court  held  that  the  case  was  not  within  the  statute  of  frauds. 
They  say:  "The  distinguishing  feature  of  the  case  is  that 
the  agreement  of  Wentz  was  not  to  acquire  a  new  interest  in 
the  land  by  parol;  but  he  was  the  owner  of  the  land;  had  a 
title,  both  legal  and  equitable,  and  a  right  to  retain  so  much 
of  the  land  as  would  be  of  the  value  of  S3«»0.  It  was  this 
subsisting  title  which  Beegle  procured  Wentz  to  forego  by 
his  promise  to  leave  him  his  house  and  fifteen  acres,  and 
make  over  to  him  the  sheriff's  deed  for  that  ]^art.  This  part 
he  was  not  to  take,  but  to  hold  in  trust.  His  language  was 
that  he  did  not  want  to  take  their  home  from  them;  that  he 
would  give  them  a  home  of  fifteen  acres,  provided  Wentz 
would  sign  some  agreement  to  let  him  sell  the  whole  tract; 
and  he  would  buy  the  land  and  give  them  a  sheriff's  deed  for 
the  fifteen  aci'cs.  *  *  *  The  trust  in  such  cases  arises  ex 
maleficio  on  the  principle  that  equity  will  not  permit  one  to 
deprive  another  of  the  title  which  he  actually  has,  by  such  a 
promise,  not  intended  to  be  performed.  *  *  *  ]Sfor  does 
it  make  any  difference  that  the  title  was  acquired  by  Beegle 
through  a  judicial  sale.  When  the  ti-ust  arises  in  a  fraud,  it 
vitiates  all  deeds,  private  or  judicial."  That  case  is  cited 
approvingly  by  this  court  in  Fischbeck  v.  Gross,  supra, 

Messrs.  Sweti,  Grossoup  &  Wean,  for  defendant  in  error. 

The  alleged  agreement,  taken  as  stated,  does  not,  in  connec- 
tion with  all  the  facts  of  the  transaction,  confer  upon  the 
appellant  a  right  to  redeem. 

In  this  State  fa  mortgage  or  trust  deed  passes  to  the  mort- 
gagee the  legal  title  in  the  premises  as  security  for  the  debt, 
reserving  to  the  mortgagor  the  right  to  defeat  such  legal  title 
by  the  payment  of  the  debt.   Bispham's  Eq.,  Sec.  151;  Carroll 

Vol.  ZXXIII  W 
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y.  Ballance,  26  111.  9;  Jackson  v.  Warren,  32  III.  331;  Har- 
per V.  Eli,  70  111.  581. 

The  equity  of  redemption  is  the  right  which  the  mort- 
gagor has  in  tlie  land,  aix>n  his  payment  of  the  debt  for  which 
the  mortgagor  stood  as  security.  Such  right  is  not  fastened 
itl^on  land  by  any  contract  snbseqaent  to  the  making  of  tlic 
mortgage,  but  is  an  estate,  inhering  in  the  mortgagor  at  the 
time  of  the  making  of  the  mortgage,  and  not  defeated 
tliereby.  An  equity  of  redemption,  or  the  right  to  redeem, 
therefore,  while  it  may  be  affected  by  some  subsequent  con- 
tracts, as  for  instance  a  contract  extending  the  time  within 
which  it  shall  be  exercised,  is  not  created  by  contract  The 
fact  that  the  appellant  may  have  supposed  herself  acquiring, 
by  her  alleged  agrcement,'the  right  to  redeem,  does  not  give 
her  any  such  right  She  could  not^  any  more  than  a  stranger, 
acquire  the  right  to  redeem  by  a  contract  with  the  appellee. 
The  appellant^srighttoredemption,t]ienandnow,if  any  exists, 
arises  from  her  estate  in  the  land,  and  is  subject  to  the  con- 
ditions which  the  law  uniformly  imposes  upon  the  exercise  of 
that  right,  viz.:  that  the  redemption  extend  to  the  whole 
tract  by  the  payment  of  the  whole  debt  There  can  be  no 
division  of  the  tract,  part  of  which  shall  be  redeemed  and 
part  not  redeemed,  or  division  of  the  debt,  part  of  which  shall 
be  paid,  and  part  remain  unpaid,  and  the  payment  mul^t  be  in 
money.     Jones  on  Mortgages,  Sees.  1070,  1072. 

These  principles  would  be  too  familiar  for  repetition,  but  for 
the  argument  of  counsel  that  the  appellant  is  entitled  to 
"  redeem  "  a  portion  only  of  the  mortgaged  premises,  upon 
the  promise  to  pay  a  portion  only  of  the  debt  The  argu- 
ment amounts  to  the  proposition  that  the  conditions  of  re- 
demption, fixed  by  law,  may  be  changed  6y  the  parol  con- 
tracts of  the  parties.  It  would  follow  that  upon  proof  of  a 
parol  agreement  to  that  effect,  the  mortgagor  could  redeem 
by  the  payment  of  an  infinitesimal  portion  of  the  mortgage 
debt 

Gaby,  P.  J.  The  facts  of  this  case  as  established  by  a  pre- 
ponderance of  the  evidence,  are  that  in  May,  1871,  the  insur- 
ance company  loaned  $60,000  to  the  complainant  and  plaintiff 
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ill  error  and  her  husband,  Jnlius  Eirchoff,  and  her  mother, 
Angela  Diversy,  uj  on  their  note  secured  by  a  trust  deed  con- 
veying many  parcels  of  land  belonging  to  them  in  severalty, 
among  which  were  lots  2  and  4  in  block  21  of.  the  Canal 
Trustees'  subdivision  of  the  south  fractional  quarter,  Sec.  3, 
T.  39  N.,  R  14,  E.  3d  P.  M.,  which  were  the  property  of  the 
complainant 

In  1878  there  was  default  in  payment.  Beasons  which  are 
not  very  clearly  shown  by  the  record,  led  to  negotiations  which 
resulted  in  the  conveyance  by  the  mother  of  all  her  lands 
included  in  the  deed,  except  forty  acres  which  the  company 
released  to  her,  and  by  the  complainant  and  her  husband  of 
all  their  lands  included  in  the  deed,  which  conveyances  the 
company  accepted  in  satisfaction  of  their  debt.  But  as  to  a 
part  of  the  transaction,  it  was  agreed  that  the  complainant 
might  purchase  from  the  company  the  two  lots  for  $10,000,  the 
terms  for  the  payment  of  which  are  involved  in  considerable 
uncertainty,  except  that  they  were  to  extend  over  a  period, 
probably  of  nine  years,  but  which  certainly  has  now  elapsed, 
and  the  rate  of  interest  was  to  be  six  per  cent 

She  filed  her  bill  to  have  the  benefit  of  this  agreement  The 
bill  was  dismissed  upon  the  hearing.  As  was  said  in  Sargent 
V.  Howe,  21  111.  148,  the  deed  of  trust  in  this  case  *'only 
differs  from  a  mortgage  with  power  of  sale  in  its  being  exe- 
cuted to  a  third  person  instead  of  the  creditor,"  and  therefore 
the  dealings  between  the  parties  are  within  the  rule  applicable 
to  mortgagors  and  mortgagees,  "that  the  courts  look  upon 
their  transactions  with  jealousy."     1  Jones  Mtg.,  711. 

The  evidence  as  to  the  agreement  is  by  the  testimony  of 
Julius  Kirchoff,  E.  A.  Warlield,  then  general  agent,  and  R. 
B.  Kendall,  then  attorney  of  the  company,  and  it  was  made 
between  Julius  Kirchoff,  acting  for  the  complainant,  and 
Wariield,  with  some  participation  by  Kendall,  acting  for  the 
company. 

The  authority  of  Warfield  to  act  for  the  company  under 
circumstances  as  shown  by  this  record,  has  been  affirmed  by 
the  Supreme  Court  in  the  cases  of  this  company  v.  White, 
106  111.  67,  and  v.  Slee,  110  IlL  35.     The  testimony  of  Julius 
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Kircboff,  in  reo;ard  to  the  agreement,  is  mucli  weakened  by  the 
ineonsisteney  of  Ins  cdnduet  afterward,  but  it  is  so  corrobo- 
rated by  Warfield  and  Kendall,  that  there  is  sufficient  proof 
of  the  agreement  Before  the  conveyance  to  the  company,  it 
had  commenced  foreclosure  proceedings,  in  which  they  sought 
to  reform  the  description  of  part  of  the  lands  of  Mrs.  Diverey; 
she  had  answered,  contesting  it,  and  alleging  a  defense  which, 
if  successful,  would  have  invalidated  most,  if  not  all,  of  the 
papers  she  had  executed.  The  company  understood,  whether 
correctly  or  not  is  immaterial,  that  they  could  make  no  adjust- 
ment with  her  without  the  assent  of  the  KirchoflFs.  There 
were,  therefore,  considerations  to  induce  the  company  to  make 
the  agreement,  and  that  they  did  make  it,  is  satisfactorily 
proved,  and  they  have  had  from  it  all  the  benefit  they  pro- 
posed to  obtain  by  it  The  foreclosure  proceedings  went  on 
after  the  conveyances,  to  cut  off  an  intervening  title,  but  with 
ilie  agreement  that  it  should  not  affect  the  agreement  as  to 
the  lots  described. 

The  company  obtained  deeds  under  the  foreclosure  in  Jan- 
uary, 1SS2,  but  refused  to  perform  the  agreement  made  by 
"Warfield.  As  to  the  effect  of  this  agreement,  the  rule  in 
equity  "once  a  mortgage,  always  a  mortgage,"  applies. 

As  was  said  in  Ennor  v.  Thompson,  46  111.  214:1  "When  the 
mortgagor  lias  conveyed  the  mortgaged  premises  to  the  mort- 
gagee, it  only  operates  as  a  bar  to  the  equity  of  redemption, 
when  it  clearly  and  unequivocally  appears  that  both  parties  so 
understood  and  intended  it  shonld."  Here  the  contrary,  as  to 
the  two  lots,  clearly  and  unequivocally  appears.  And  it  does 
not  affect  the  complainant's  right  to  redeem  those  lots,  that 
as  to  the  residue  of  the  mortgaged  projicrty,  there  is  no 
redemption,  and  that  she  proposes  to  pay  but  a  small  part  of 
the  original  debt.  When,  by  the  operation  of  law  upon  the 
facts,  or  by  the  agreement  of  the  parties,  the  debt  has  been 
apportioned,  and  a  part  of  it  made  the  sole  burden  upon  a 
part  of  the  incumbered  property,  that  part  may  be  redeemed 
by  paying  that  part  of  the  debt  apportioned  to  the  part 
redeemed.  Meaeham  v.  Steele,  93  III.  135;  Mutual  Mill  Ins, 
Co.  v.  Gordon,  121  111.  366. 
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Tho  complainant  filed  her  bill  to  redeem  in  June,  1882. 
The  lots  she  was  to  redeem  and  the  principal  sum  she  was  to 
pay,  as  well  as  the  rate  of  interest,  are  definitely  fixed  bj  the 
agreement. 

The  time  at  which  the  interest  was  to  begin,  and  the  amount 
and  time  of  payment  of  the  installments,  are  left  uncertain. 
£ut  this  is  not  a  bill  for  a  specific  pejformance.  It  is  an 
appeal  to  a  court  of  equity  by  the  complainant  tliat  she  may 
have  her  property  restored  to  her  upon  the  terms  that  she 
shall  discharge  tlie  burden  upon  it,  fixed  in  amount  by  agree- 
ment, and  which,  if  that  agreement  had  been  executed 
and  })erformed,  would  have  been  discharged  in  the  time 
that  has  elapsed.  She  is  now  entitled  to  the  benefit  of 
that  agreement,  upon  the  terms  that  she,  within  a  short 
time  after  the  amount  is  ascertained,  pay  it.  The  decree 
is  therefore  reversed  and  the  cause  remanded  to  the  Cir- 
cuit Court  with  directions  to  that  court  to  have  an  account 
taken  of  the  amount  due  the  company,  crediting  them 
with  the  principal  sum  of  $10,000  and  interest  thereon 
at  six  per  cent  from  September  10, 1879,  the  day  of  the  deliv- 
ery of  the  deed  of  the  complainant  and  her  husband  to  the 
company,  together  with  whatever  the  company  has  paid  for 
taxes,  assessments,  insurance,  repairs  and  other  expenses  upoq 
the  property  so  far  as  the  same  may  be  found  to  have  been 
reasonably  necessary,  and  charging  them  with  the  rents  and 
profits  which  they  have,  or  by  ordinary  care  and  diligence 
ought  to  have  received  from  the  property,  interest  to  be 
allowed  upon  the  disbursements  if  not  repaid  by  the  rents  and 
profits  (but  there  is  to  be  no  compounding  of  interest),  and 
when  the  amount  due  the  company  is  ascertained,  to  enter  a 
decree  that  upon  the  payment  of  that  amount  with  interest 
thereon  within  ninety  days  thereafter,  the  company  convey 
to  her,  and  that  in  that  event  she  recover  her  costs.  But  if 
she  do  not  so  pay,  the  bill  to  be  dismissed  at  her  costs.  Bre- 
mer V.  Canal  &  Dock  Co.,  127  111.  464. 

Ravened  and  reminded  with  directions. 

Gasnktt,  J.,  does  not  concur  in  the  conclusion  reached. 


614  Appellate  Coubts  of  Illinois. 

Vol.  33.]  Wolf  Go.  t.  Salem. 


If^gij,  Fbed  W.  Wolf  Company 

V. 

James  Salem. 

Mnnter  and  Sermnt-^Trapeling  Salesman — Wag  en — "Expenses — Item- 
ized Account  t^—Obligatiim  to  Keep— Account  Stated — Usage — Evidence^ 

!•  It  is  the  daty  of  an  employe  reoeivinflr  a  salary  and  his  expenses  to 
keep  and  preserve  true  and  correct  statements  of  account. 

2.  The  right  to  an  itemized  account  of  expenses  may  he  waived  hy  the 
principal,  either  by  express  agreement  or  by  the  acceptance  of  faulty 
statements  in  lieu  thereof. 

8.  The  rule  that  a  traveling  salesman  shall  preserve  vouchers  for  expend- 
itures in  way  of  expenses  must  be  construed  in  a  reasonable  manner. 

4*  When  two  parties  by  compromise  liquidate  and  state  at  an  agreed 
sum  an  unliquidated  and  disputed  claim  which  the  one  holds  against  the 
other,  it  amounts  to  a  valid  contract  whether  the  amount  stated  be  paid  or 
not,  and  the  only  remedy  is  upon  the  contract  to  recover  the  amount  thus 
liquidated. 

[Opinion  filed  December  2, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  Countj;  the  Hon. 
BiCHASD  8.  TuTHiLL,  Judgo,  presiding. 

Mesfirs.  Hahline  &  Soon,  for  appellant. 

Messrs.  Tathah  &  Websteb,  for  appellee. 

Oarnett,  J.  This  was  a  suit  in  assumpsit  by  appellee  to 
recover  of  appellant  a  balance  on  account,  said  to  be  due  for 
services,  commissions  on  sales  and  traveling  expenses.  In 
1885  Fred  TV.  Wolf  was  a  manafacturer,  at  Chicago,  of 
refrigerating  and  other  machinery,  and  about  June  1st  of  that 
year  appellee  entered  his  employ  under  a  verbal  agreement, 
by  the  terms  of  which,  as  sworn  to  by  appellee  himself,  he 
was  to  receive  $100  per  month  salary,  two  and  one-half  per 
cent  commission  on  sales,  and  his  traveling  expenses.  In 
18S7  the  Fred  W.  Wolf  Company  was  organized,  and  sue- 
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ceeded  to  the  basinese,  having  Mr.  Wolf  as  its  president  and 
manager  and  retaining  appellee  in  its  service  without  any 
change  as  to  his  duties  or  compen»Uion.  On  or  before  June  1, 
1887,  Salem's  account  of  expenses  was  not  entirely  satisfac- 
tory to  Wolf,  and  a  small  book  was  then  handed  to  Salem  for 
his  expense  account.  Wolf  testified  that  on  July  1,  1887,  he 
told  Salem  he  would  get  no  more  money  until  he  brought  in 
a  statement  of  his  expenses.  His  employment  continued  until 
January  11,  1888,  when  he  rendered  to  appellant  .a  bill  for 
salary,  commissions  and  expenses,  amounting  to  $2,390.94. 
Some  statements  were  rendered  before  that,  but  appellant 
insists  that  they  were  not  such  as  appellee's  duty  required  him 
to  make.  Of  the  amount  claimed  in  the  iinal  statements,  the 
sum  of  $1,616.99  was  for  expenses.  Wolf  declined  to  pay  the 
account,  asserting  that  the  expenses  were  excessive,  that 
statements  had  not  been  rendered  showing  for  what  purposes 
expenses  had  been  incurred^  and  that  a  large  part  of  the 
expenses  charged  was  notfor  traveling  expenses,  but  was  money 
spent  at  Chicago,  where  Salem  lived.  A  statement  of  account 
was  also  prepared  by  Wolf,  showing  a  balance  of  $870.17  due 
Salem.  Appellant  claims  that  there  was  a  settlement  between 
the  parties,  and  that  full  payment  was  made  according  to  the 
terms  of  such  settlement;  but  this  is  denied  by  appellee.  The 
case  was  tried  by  the  court  without  a  jury;  there  was  a  find- 
ing and  judgment  for  plaintiff  for  $1,796.57  (the  full  amount 
claimed,  less  payments  that  had  been  made),  and  the  defend- 
ant appeals. 

The  point  most  seriously  disputed  between  the  parties 
relates  to  the  duty  of  Salem  in  keeping  an  account  of  his 
expenses,  appellant  contending  that  it  should  be  at  all  times 
strictly  itemized,  while  appellee  claims  that  a  statement  of 
aggregates  is  allowable.  For  example,  appellee  admits  in  his 
testimony  that  he  never  rendered  a  statement  of  the  items 
which  constitute  such  charges  as  these :  '^  Expenses  in  Chicago 
from  July  1st,  to  July  12th,  $34";  "sundry  expenses,  $125.12;" 
"money  expended  October  20th  to  December  30th,  $218"; 
"expenses  in  Chicago  from  July  18th  to  July  22d,  $12.50; 
difference  as  per  my  statement — short  money  difference, 
can  not  account  for  same,  $18.70." 
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On  the  trial  the  defendant  requested  of  the  court  this  propo- 
sition of  law :  ^*  The  court  iinds  as  a  proposition  of  law,  that 
under  the  contract  shown  by  the  evidence,  the  plaintiff  was 
not  constituted  the  sole  judge  of  what  were  necessary  and 
proper  expenses  of  such  employment,  but  that  it  was  incum- 
bent on  the  plaintiff,  upon  the  trial,  in  order  to  recover  such 
expenses,  to  show  affirmatively,  by  a  preponderance  of  evi- 
dence, that  the  amounts  claimed  were  actually  spent,  that  they 
were  just  and  reasonable  expenses,  and  for  what  purposes  tho 
amounts  were  spent,  it  not  being  sufficient  that  he  swear  to 
aggregate  expenditures,"  which  was  refused. 

The  erroneous  principle  npon  which  this  branch  of  the  case 
was  tried  is  evidenced  from  the  position  assumed  by  the  jud^e 
in  the  course  of  the  trial,  when  this  passage  occurred  between 
the  court  and  one  of  defendant's  counsel : 

^'  The  Couut:  I  think  we  can  shorten  that  up.  I  think  that 
when  a  man  makes  a  contract  with  another  man  that  he  is  to 
have  his  expenses  paid,  why,  he  leaves  it  to  the  man  himself 
to  make  his  expenses;  and  unless  he  can  show  that  ho  Ims 
actually  charged  for  money  that  he  did  not  spend,  I  think  lie 
must  stand  it,  and  when  he  gets  tired  of  him  he  can  tell  him 
to  go,  but  he  must  pay  his  expenses,  whatever  they  are. 

^^Mb.  Scorr:  Your  Honor  holds  that  he  must  present  no 
evidence  of  what  he  spent,  but  that  his  expenses  must  be  paid. 

^*  The  Coukt  :  And  also,  when  he  comes  into  court,  he  must 
swear  to  it.  A  man  can  not  tell  every  day  what  he  expended, 
he  has  got  to  take  his  word  for  it;  especially  when  a  man 
comes  up  here  and  swears  that  he  did  spend  it.  If  it  seems  to 
be  unreasonable,  and  if  the  employer  is  dissatisfied  with  the 
amount  of  the  expenses,  just  let  him  discharge  his  man — 
tliat  is  a  simple  remedy — not  come  into  court,  ask  -the  court 
to  differentiate,  and  allow  him  fifty  cents  here  and  twenty-five 
cents  there." 

This  method  of  determining  upon  what  principle  the  court 
decided  the  case  is  not  of  recent  origin  in  this  State.  Gauche 
v.  Mayer,  27  111.  134;  Lowe  v.  Moss,  12  111.  477. 

It  must  be  presumed  that  the  opinion  thus  expressed  by 
the  judge  continued  to  the  time  of  tho  refusal  of   the  above 
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proposition,  as  tliere  is  nothing  in  the  record  indicative  of  a 
change  in  his  views.  The  law  is  settled  and  is  sustained  by 
reason,  that  the  diitj  of  an  agent  is  not  fulfilled  in  a  case  of 
this  kind,  by  reporting  to  his  principal  that  he  has  spent  a 
round  sound  of  money  in  prosecuting  his  employment,  and  then 
swearing  to  the  fact  in  a  suit  to  recover  the  sum.  His  duty 
to  keep  and  preserve  true  and  correct  statements  of  account 
is  a  necessary  consequence  of  his  daty  to  account.  Mechem 
on  Agency,  Sec.  52S.  An  account  is  a  detailed  statement: 
1  Bouvier's  Law  Dictionary,  53.  It  must  bo  something  which 
will  furnish  to  the  person  having  the  right  thereto,  information 
of  a  character  which  will  enable  him  to  make  some  reason- 
able test  of  its  accuracy  and  honesty,  otherwise  the  obvious 
design  of  requiring  it  must  be  virtually  fruitless.  The  right 
to  an  itemized  account  may  be  waived  by  the  principal,  either 
by  express  agreement  or  by  the  acceptance  of  a  faulty  state- 
ment in  lieu  thereof.  No  express  agreement  to  that  effect  is 
proven,  and  whether  the  statements  of  aggregates  were 
accepted  as  a  compliance  with  Salem's  duty,  depends  upon 
the  facts — such  as  failure  to  object  to  the  accounts  rendered 
for  any  considerable  time,  and  the  absence  of  circumstances 
to  repel  the  presumption  of  acceptance.  The  court  below 
was  of  a  different  opinion,  and  refused  a  proposition  of  law 
in  which  this  point  was  made. 

The  second  proposition  of  law  requested  by  appellant  is 
abstractly  sound,  but  there  was  no  evidence  in  the  case  to 
warrant  it  The  fifth  would  seem  to  imply  that  Salem  was 
bound  to  preserve  vouchers  for  all  his  outlays  in  the  shape  of 
traveling  expenses.  The  requirement  of  vouchers  must  be 
reasonable.  It  is  a  fact  imiversally  known  that  a  receipt  for 
railroad  fare  is  never  asked  or  given.  Without  laying  down 
any  arbitrary  rule  on  the  subject,  we  should  say  that  some 
respect,  in  such  matters,  is  due  to  the  usages  of  business, 
where  the  parties  have  neglected  to  make  specific  provision 
in  their  contract.  There  was  some  evidence  tending  to  prove 
an  account  stated  between  the  parties  before  the  suit  was 
brought,  and  the  seventh  proposition  asked  by  defendant  on 
that  point  should  have  been  given.    When  two  parties,  by 
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compromiso,  liquidate  and  state,  at  an  agreed  sum,  an  nn- 
liquidated  and  disputed  claim  which  the  one  holds  against  the 
other,  this  constitutes  a  valid  contract,  whether  the  amount 
stated  be  paid  or  not,  and  the  only  remedy  is  upon  the  con- 
tract to  recover  the  amount  thus  liquidated.  Hanley  v. 
Noyes,  35  Minn.  174. 

We  think  no  error  was  committed  in  refusing  the  remain- 
ing propositions  asked  by  appellant  The  law  gives  the  right 
to  a  trial  upon  correct  principles.  In  a  case  where  the  evi- 
dence is  conflicting,  it  can  not  be  known,  until  there  is  such 
a  trial,  whether  justice  has  been  done.  The  judgment  is 
reversed  and  the  cause  remanded. 

JSeversed  and  remanded. 


Beadle  County  National  Bane 

V. 

SiOMUND  Hyman  et  al. 

Guaranfif — TMter  of  Credit— 'Construction  i^— Evidence— Surprise — 
Practice  Act,  Sec.  50. 

1.  This  court  holds  that  a  letter  b^peakinpr  the  asRisfAUce  of  a  hank 
president  in  behalf  of  a  third  person,  can  not  be  construed  as  authorizing 
the  purchase  by  said  person  of  a  bad  debt  from  the  bank  in  question,  and 
fipuaranteeinif  payment  therefor. 

2.  Whether  a  declaration  states  a  case  upon  which  a  recovery  can  be 
had,  is  alwajrs  an  original  question  in  a  court  of  review,  without  regard  to 
demurrers  and  motions  in  arrest  below,  if  presented  by  the  assignment  of 
errors. 

8.  A  court  trying  a  cause  without  a  jury,  should  act  upon  principles 
which  it  would  direct  a  jury  to  follow  in  a  similar  case. 

[Opinion  filed  December  2, 1889.] 

In  ebror  to  the  Superior  Court  of  Cook  County;  the  Hon. 
BoLLiN  S.  Williamson,  Judge,  presiding. 

Mr.  Jaues  K.  Edsall,  for  plaintiff  in  error. 
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When  a  bnsinesa  firm  addresses  a  letter  of  this  character  to 
a  bank,  it  is  fair  to  presume  that  the  '^assistance"  for  which 
the  bank  may  be  called  upon,  and  the  '^ favor"  which  it  may 
be  expected  to  extend  to  the  bearer  of  the  letter,  are  such  as 
fall  within  the  scope  of  the  business  in  wliich  the  bank  is 
engaged,  and  embi*aces  such  assistance  and  such  favors  as  the 
bank  may,  in  the  course  of  its  business,  properly  extend.  And 
this  clearly  embraced  the  loaning  of  money,  the  discount  ot 
commercial  paper,  and  the  giving  or  extension  of  credit  on 
promissory  notes. 

The  "assistance"  contemplated  in  the  letter  was  clearly  not 
confined  to  the  discount  of  a  draft  drawn  by  Moss  on  S. 
Hyman  &  Co.,  which  was  only  one  of  the  alternatives  men- 
tioned. 

The  undertaking  of  the  writers  of  the  letter  is  that  "  any 
favor"  the  bank  might  '^be  pleased  to  extend"  to  Moss  "you 
may  hold  us  responsible  for." 

The  established  rule  of  law  is  that  while  the  terms  of  a 
written  contract  can  not  be  enlarged  or  varied  by  parol,  nev- 
ertheless, whenever  there  is  any  uncertainty  in  the  meaning 
of  its  written  terms,  the  contract  should  be  read  and  construed 
in  the  light  of  the  attending  facts  and  circumstances,  as  they 
appeared  to  the  parties  when  the  contract  was  made.  Wilson 
V.  Koot,  119  111.  379,  386;  Turpin  v.  Baltimore  &  Ohio  R  R. 
Co.,  105  111.  11,  19. 

It  is  frequently  necessary  to  apply  this  principle  to  aid  in 
the  construction  of  letters  of  credit.  White's  Bank  v.  Myles, 
73  N.  Y.  335,  337, 841;  Gates  v.  McKey,  13  N.  Y.  232;  Bain- 
bridge  V.  Wade,  20  Law  Jour.  (pt.  2),  p.  7;  Mauran  v.  Bullus, 
16  Peters,  528,  533-4. 

Messrs.  Moses  &  Pam,  for  defendants  in  error. 

Qaknett,  J.  The  record  in  this  case  is  very  large  and  the 
briefs  very  elaborate,  covering  in  argument  a  number  of  intri* 
cate  questions,  but  we  regard  the  case  as  turning  upon  a  very 
simple  point  and  shall  therefore  confine  our  attention  to  that. 
The  action  was  assumpsit  upon  the  following  letter: 
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"Chicago,  Nov.  20,  1884. 
F.  E.  Stkvens,  Esq.,  Pres't  Beadle  Co.  Nat.  B'k,   Huron, 

D.  T. 

Dear  Sir: — The  bearer,  Mr.  M.  F.  Moss,  may  Lave  occa- 
sion to  call  upon  you  for  assistance  during  his  stay  at  Huron. 
Any  favor  you  may  be  pleased  to  extend  to  him  you  may  hold 
ns  responsible  for,  or  should  he  wish  to  draw  upon  us  for 
money,  we  will  honor  his  draft  upon  presentation. 

Tours  very  respectfully, 

S.  Hyman  &  Co." 

At  the  time  the  letter  was  written  the  bank  and  S.  Ilyman 
&  Co.  were  severally  creditors  of  tlie  firm  of  L.  Adier  &  Co. 
of  Huron,  Dakota,  which  was  then  insolvent.  There  is  a  dis- 
pute whether  Moss  went  to  Huron  as  the  representative  of 
Hyman  &  Co.  in  the  matter  of  their  claim,  and  as  to  the  time 
of  the  presentation  of  their  letter,  and  what  was  said  on  that 
occasion,  but  it  is  not  denied  that  the  bank  sold  to  Moss  its 
claim  against  L.  Adler  &  Co.,  and  as  payment  therefor  re- 
ceived his  pi'omissory  note  dated  November  28,  1884,  fop 
$2,731.48,  payable  Deceml)er  11, 1884,  with  interest  at  twelve 
per  cent  per  annum  after  maturity.  On  the  back  of  the  note 
was  this  indorsement:  "If  an  extension  of  thirty  days  is 
desired  it  may  be  had."  It  appears  from  the  evidence  that  an 
extension  of  thirty  days  was  given  for  the  payment  of  the 
note. 

The  plaintiff  claims  to  have  had  possession  of  the  letter 
sued  on  at  the  time  of  the  execution  of  the  note,  but  defend- 
ants deny  it.  But  plaintiff  says,  even  if  the  evidence  fails  to 
show  its  possession  of  tlie  letter  when  the  note  was  executed, 
it  certainly  had  possession  thereof  when  the  extension  was 
granted,  and  so  the  defendants  are  liable  as  guarantors.  We 
think  it  makes  no  difference  when  the  letter  was  handed  to  tlie 
bank.  It  does  not  contemplate  such  a  transaction  as  the  sell- 
ing of  a  bad  debt  by  the  bank  to  Moss.  There  was  nothing 
in  the  relations  between  the  plaintiff  and  defendant  in  the 
terms  of  the  letter,  or  in  the  surrounding  facts,  which  authorized 
such  a  conclusion. 

We  have  examined  the  record  carefully  to  ascertain  whether 
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there  was  anything  in  the  evidence  to  warrant  the  constrnction 
given  to  the  letter  by  the  bank,  and  we  are  clearly  of  opinion 
there  is  nothing  of  the  kind. 
The  judgment  is  affii*med. 

Affirmed. 

» 

Upon  Petition  for  Rehearing. 
[Opinion  filed  January  8,  1890.] 

Gary,  P.  J.  On  the  trial  the  deposition  of  Stevens,  the 
cashier  of  the  plaintiflF,  was  read  in  evidence.  He  testified 
that  the  letter  of  credit  was  delivered  to  him  by  Moss  as 
secnrity  for  the  note  Moss  made  to  the  bank.  Moss  and 
another  witness  testified  that  the  letter  of  credit  was  not 
delivered  until  three  days  afterward,  and  then  only  as  secnrity 
for  a  wholly  independent  accommodation.  On  this  state  of 
the  evidence  the  finding  of  the  court,  without  a  jury,  in  favor 
of  the  defendant,  conld  not  be  disturbed,  nor,  if  the  testimony 
of  the  witnesses  for  the  defendant  is  trne,  could  the  letter  of 
credit  be  held  by  the  bank  as  security  for  the  note  upon 
the  ground  that  while  it  was  in  the  possession  of  the  bank  an 
extension  of  the  time  of  payment  of  the  note  was  agreed 
upon,  nor  can  the  bank  claim  a  new  trial  on  the  ground  of 
surprise.  It  may  not  speculate  upon  the  chance  of  a  finding 
in  its  favor  on  the  evidence  as  it  stood,  and,  when  disappointed, 
ask  an  opportunity  to  supply  the  further  evidence  it  knew  it 
needed  on  the  first  trial,  and  which  it  did  not  then  ask  the 
court  to  give,  as  the  court  might  well  have  done — time  to  pro- 
cure. A  rehearing  of  the  case  would  be  useless  to  the  appel- 
lants. 

This  court  preferred,  in  its  former  opinion,  to  put  the  case 
upon  a  point  which  might  possibly  make  the  opinion  of  some 
future  use  upon  the  construction  of  a  written  instrument. 

Whether  a  declaration  states  a  case  upon  which  a  recovery 
can  be  had  or  not  is  always  an  original  question  in  a  court  of 
review,  without  regard  to  demurrers  and  motions  in  arrest 
below,  if  presented  by  the  assignment  of  errors.  Stearns  v. 
Cope,  109  111.  340 ;  Teal  v.  Walker,  111  U.  S.  242. 
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Id  Chicago  v.  Turner,  80  III.  419,  it  is  within  the  personal 
knowledge  of  one  member  of  this  court,  though  the  report 
does  not  show  the  fact,  that  a  demurrer  to  the  declaration  had 
been  overruled,  and  yet  because  it  showed  no  cause  of  action 
the  coart  erred  in  giving  and  refusing  instructions.  The 
statute  makes  the  sufficiency  of  any  court  in  a  declaration  a 
iqnestion  that  may  be  raised  on  the  trial.  Practice  Act,  Sec. 
50;  Frink  v.  Schroyer,  18  111.  416.  It  hardly  needs  to  be 
stated  that  a  court  trying  a  cause  without  a  jury  should  act 
upon  principles  which  it  would  direct  a  jury  to  follow. 

Hehearvig  denied. 


George  Pabbt 

V. 

J.  M.  Arnold. 


Contract — S forage — PrtBtntation  of  Bill — Long  Delay  in — Practice — 
Rule  2L 

1.  In  the  abnenoe  from  appellant *■  abstract  of  any  exception  taken  to 
rulings  of  the  trial  court  and  the  instructions  given  or  refused  in  a  case 
stated,  this  court  will  not  lo)k  into  the  record  to  supply  the  omissions. 

2.  In  an  action  brought  to  recover  an  amount  c'aimed  to  be  due  for  the 
storage  of  a  machinei  this  court  holds,  the  contention  of  the  defendant  being 
that  the  rate  of  charges  was  inserted  in  the  application  for  storage  after  he 
signed  the  same,  that  a  bill  sent  to  him  covering  such  claim  and  the  letter 
written  by  him  in  reply  thereto  were  admissible  in  evidence  in  his  behalf, 
and  declines  to  interfere  with  the  judgment  in  hie  favor. 

[Opinion  filed  December  2, 1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Kirk  BLawEs,  Jud^e,  presiding. 

Mr.  Q.  Frank  White,  for  appellant 

Messrs.  Flower,  Smith  &  Mcsgrate,  for  appellee. 

Gaby,  P.  J.  Where  the  abstract  prepared  by  the  appel- 
lant does  not  show  an  exception,  the  court  will  not  look  into 
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the  record  to  see  if  one  was  taken,  and  where  the  abstract 
does  not  contain  the  instructions  the  record  will  not  be 
referred  to  to  sapplj  the  omission.  Bulc  21  is,  in  fact  as  well 
as  form,  a  rule. 

This  is  an  action  for  storage  on  a  machine  left  by  the 
appellee  with  the  appellant,  on  which  the  appellant  advanced 
to  the  appellee  f 25,  and  the  question  before  the  jury  was 
whether  that  money  was  a  loan  to  be  repaid  by  the  appellee, 
together  with  storage  charges,  or  whether  the  appellant  took 
the  machine  to  do  what  he  pleased  with  it,  so  far  as  the 
appellee  w  as  concerned,  and  with  no  recourse  upon  the  appel- 
lee for  money  advanced  or  storage  charges. 

The  appellant  produced  an  application  from  the  appellee  to 
the  appellant,  upon  a  printed  blank,  beginning,  "store  for  me 
in  your  warehouse,"  some  portion  of  the  printed  part  of 
which  was  erased,  but  which  contained  no  promise  in  express 
words  to  pay  anything.  The  appellee  testified  that  the  rate 
of  storage  was  inserted  after  he  signed  it,  as  the  result  of  a 
conversation,  that  as  he  was  to  pay  no  storage,  it  made  no  differ- 
ence what  rate  was  inserted.  The  transaction  was  in  April, 
1885.  About  the  end  of  January,  1887,  the  appellant  sent  to 
the  appellee  a  bill,  which  the  appellee  returned  in  a  letter. 
That  bill  and  the  letter  were  put  in  evidence  by  the  appellee. 
To  the  foregoing  evidence  of  appellee  the  appellant  presented 
exceptions.  It  was  all  admissible.  It  was  for  the  jury  to  say 
whether  the  rate  of  storage  was  inserted  after  signature,  and 
if  so,  whether  as  a  part  of  a  contract  between  the  parties  or 
for  some  other  purpose  ;  and  it  being  disputed  that  the  rate 
was  inserted  after  signature,  the  long  delay  of  the  appellant 
in  making  any  claim  was  a  circumstance  which  the  appellee 
had  the  right  to  present  for  the  consideration  of  the  jury  in 
corroboration  of  his  testimony;  and  then  it  followed  that  he 
had  the  right  to  show  that  when  a  claim  was  made  he  did  not 
acquiesce,  and  thereby  impliedly  admit  the  justness  of  the 
claim.  There  is  no  error  of  law,  and  the  verdict  of  the  jury 
settles  the  facts.    Judgment  affirmed. 

Affirmed. 
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Fkederick  J.  Lange  et  al. 

V. 

Henry  Soffell, 

Bighn-ay — TaxtM — lUegal  Lery — Refunding  <ff—SuH  to  Recover — 
P<%riit9. 

1.  Hi^fhwaj  commissioiien  are  a  quasi  corpomtion,  and  suit  by  or 
acrna-^t  them  shuuld  be  brought  in  their  official  and  not  their  individual 
name^ 

2.  A  payment  of  money  is  not  to  be  regarded  as  compulsory  unless  made 
to  relieve  the  person  or  property  in  question  from  the  actual  and  existing; 
duress  imposed  by  the  party  to  whom  the  money  is  paid. 

3.  In  an  uctiun  brouf?ht  to  recover  in  full  ao  amount  paid  under  an 
iM*>ga]  levy  of  tixes  for  the  purpose  of  establiisiiiing  a  nKtd,  the  fact  bein^f 
that  subsequent  to  the  declaration  of  illei^lity  by  the  Supreme  Court  a 
resolution  was  adopted  at  a  regular  town  meeting  to  refund  said  levy  less 
a  percentage  for  expenses,  this  court  holds  that  the  phiintiff  is  entitled  to 
the  refunding  of  the  same  only  under  said  resolution  and  in  conformity  with 
the  terms  thereof. 

[Opinion  filed  December  2,  18S9.] 

Appeal  from  the  Superior  Conrt  of  Cook  County ;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Tallette  &  Griffin,  for  appellants. 

Messrs.  E.  11.  &  N.  E.  Gaky,  for  appellee. 

MoKAN,  J.  This  action  was  commenced  before  a  justice  of 
the  peace  to  recover  back  ^19.45,  paid  by  appellee  in  discharge 
of  a  tax  up<  n  his  land  levied  by  the  town  of  Proviso,  for  tlie 
building  of  a  hard  road.  The  Supreme  Court  held  the  levy 
illegal,  and  at  the  annual  town  meeting  thereafter,  a  resolu- 
tion was  passed  directing  the  commissioners  of  highways  and 
their  treasurer,  to  refund  to  the  persons  who  paid  the  tax, 
prorata^  according  to  the  several  sums  paid  by  them,  on  said 
persons  producing  satisfactory  evidence  of  their  payment  of 
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said  tax,  so  much  of  the  fund  collected  for  the  improvement 
as  remained  in  the  hands  of  the  treasurer  of  the  commis- 
sioners of  highways,  after  deducting  the  cost  expended  in 
levying  and  collecting  said  tax,  and  the  expenses  of  litigation 
therefrom.  This  left  abi)ut  eighty  per  cent  of  the  tax  paid 
to  be  refunded  to  the  taxpayers,  and  the  commissioners  of 
highways  offered  to  refund  to  appellee  eighty  per  cent  of 
the  tax  paid  by  him,  but  he  refused  to  receive  it  and  brought 
this  action.  The  suit  before  the  justice  was  against  the  high- 
way commissioners  individually,  but  when  it  came  up  for 
trial  in  the  Superior  Court,  an  amendment  was  made  making 
the  board  of  highway  commissioners  also  defendants,  and 
upon  the  trial,  which  was  by  the  court,  the  jury  being  waived, 
there  was  a  finding  and  judgment  against  all  the  defendants, 
anl  an  execution  was  awarded  against  all.  This  was  error. 
There  was  no  proof  whatever,  introduced,  which  showed  any 
claim  by  appellee  against  the  individuals  who  were  highway 
commissioners. 

If  appellee  had  any  action  at  all  it  was  against  the  highway 
commissioners  of  the  town.  Highway  commissioners  are  a 
qtuiai  corporation,  and  suit  by  or  against  them  should  be 
brought  in  their  official  and  not  in  their  individual  names : 
Town  of  Kutland  v.  Town  of  Dayton,  60  111.  58.  No  execu- 
tion should  have  been  awarded  against  the  highway  commis- 
sioners, they  being  a  municipal  corporation.  Village  of  Kan- 
sas v.  Juntgen,  84  111.  860,  and  cases  there  cited. 

But  aside  from  these  technical  grounds  we  are  of  opinion 
that  appellee  was  not  entitled  to  recover  on  the  proof  made. 
The  levy  is  admitted  to  have  been  void.  Appellee  paid  the 
tax  levied  on  his  land  voluntarily.  He  was  under  no 
compulsion  or  duress.  A  sale  of  his  land  on  a  judgment  ren- 
dered on  a  void  levy  would  have  passed  no  title.  The  pay- 
ment of  the  land  tax,  $18.71,  was  made  to  the  county  collector, 
and  so  far  as  appears  ho  had  no  warrant  authorizing  a  levy 
on  personal  property  for  said  tax.  It  is  invariably  held  that 
a  payment  is  not  to  be  regarded  as  compulsory  unless  made  to 
relieve  the  person  or  property  from  the  actual  and  existing 
duress  imposed  upon  him  by  the  party  to  whum  the  money  is 
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paid.  Elstoii  y.  Chicago,  40  111.  514;  Swanston  v.  Ijams,  63 
III.  165.  Appellee's  only  right  to  recover  tliis  laod  tax  is 
based  on  the  resolution  passed  at  the  town  meeting,  and  under 
such  resolution  he  is  iindonbtedlj  entitled  to  hh  pro  rata^  and 
upon  complying  with  the  terms  of  said  resolution,  if  the  high- 
way commissioners  refuse  to  pay  him  he  may  maintain  his 
action.  The  judgment  must  be  reversed  and  the  case 
remanded. 

Hever&ed  and  rematided. 


Dwelling  House  Insurance  Company 

V. 

John  A.  Buttebly,  Jr. 

Fire  Insurance — Oral  Application — Policy — Conditions — Ownershi 
Mortgage. 

1.  A  con^ttruction  of  a  contract  that  nnllifies  and  destroys  the  same, 
should  not  be  adopted  if  it  can  be  avoided. 

2.  Id  an  action  brought  to  recover  apon  an  insurance  policy,  the  com- 
pany contending  that  it  was  not  liable  because  of  the  breach  of  one  of  its 
conditional  touching  the  title  to  the  property  covered,  this  court  holds,  that 
a  policy  upon  farm  stock  and  implements,  covers  the  property  on  hand  at 
the  place  mentioned  when  a  fire  occurs,  even  though  no  one  of  the  identical 
articles  destroyed  were  there  when  the  policy  issued,  and  that  the  sale  or 
incumbrance  of  any  such  property  covered,  itvoids  the  policy  only  as  to 
the  specific  articles  themselves. 

[Opinion  filed  December  2,  1889.] 

Appeal  from  tlie  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Jnd^e,  presiding. 

Messrs.  W.  S.  Habbebt  and  Geobgb  B.  Dalbt,  for  appel- 
lant 

Mr.  Chas.  L.  Easton,  for  appellee. 

Gaby,  P.  J.  This  was  an  action  upon  a  policy  of  insurance, 
issued  upon  an  oral  application,  and  containing  the  following 
provision:  «*   *    *   If  the  interest  of  the  assured  in  said  prop- 
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erty  or  any  part  thereof  now  is  or  shall  become  any  other  or 
less  than  a  perfect,  legal  and  eqnitable  title  and  ownership, 
free  from  all  liens  whatever,  except  as  stated  in  writin^i^ 
thereon  *  *  *  this  policy  shall  be  absolutely  void."  The 
insurance  was  $500  on  farming  implements,  wagons,  carriages, 
sleighs  and  harness  ;  $2,500  on  horses,  mules,  oxen,  colts 
oows,  heifers,  calves,  sheep  and  hogs;  $250  on  frame  addition 
to  barn,  fence  and  improvements,  and  $250  on  hay  and  grain 
in  barn  and  in  stacks  on  a  farm  mentioned.  When  the  pol- 
icy issued,  portions  of  the  property  were  mortgaged,  and  after 
it  was  issued  other  portions  were,  and  nothing  in  regard 
thereto  was  written  upon  the  policy.  By  the  fire,  property 
incumbered  and  property  not  incumbered,  covered  by  the 
policy,  was  destroyed.  The  case  was  tried  by  the  court  with- 
out a  jury;  no  propositions  of  law  were  presented  under  the 
statute  and  neither  in  the  motion  for  a  new  trial  or  the  assign- 
ment of  error  here,  is  there  any  complaint  as  to  the  amount 
of  the  damages  assessed.  Horan  v.  People,  10  111.  App.  21. 
Indeed,  the  abstract  presents  no  data  upon  that  subject, 
and  the  appellant's  original  brief  says,  ^'  the  only  question  is 
whether,  under  this  condition  of  the  policy,  the  chattel  mort- 
gages rendered  it  void."  The  inquiry  now  will  be  confined  to 
that  question.  Although  this  policy  was  not  upon  a  stock  of 
merchandise,  yet  as  to  the  property  to  which  it  attached,  it  is 
within  the  reason,  and  governed  by  the  principle,  of  decisions 
relating  to  insurance  upon  such  stock;  that  is,  it  covers  the 
stock  on  hand,  at  the  place  mentioned,  at  the  time  of  the 
Joss,  even  though  none  of  the  identical  articles  destroyed 
were  there  when  the  policy  issued.  American  Ins.  Co.  v. 
Rothchild,  82  111.  166;  City  Fire  Ins.  Co.  v.  Mark,  45  111. 
482.  The  policy  was  for  a  term  of  three  years,  and  it  could 
not  have  been  expected  by  either  party,  that  the  same  farm- 
ing implements,  live  stock,  hay  and  grain,  and  no  other,  would 
be  and  remain  upon  a  farm  for  that  term.  And  this  is  a  very 
important  feature  in  determining  whether  a  mortgage  upon  a 
portion  of  the  property  avoided  the  whole  policy,  or  only  so 
much  of  it  as  attached  to  the  property  mortgaged.  A  prior 
part  of  the  same  provision  quoted  from  at  the  beginning  of 
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this  opinion  is,  '^  if  the  property  or  any  part  thereof  shall  be 
sold,  conveyed,  incnmbered  by  mortgage  or  otherwise.''  Now 
if  a  literal  reading  of  this  provision  is  to  be  enforced,  the 
assured  conid  not  sell  a  calf,  sheep  or  ho^,  or  a  bnshel  of 
grain  withont  rendering  his  policy  void.  A  distinction  might 
be  attempted  on  the  ground  that  if  ho  sold  articles  from  his 
farm,  they  would  be  taken  away  and  the  removal  of  them 
from  the  farm  would  take  them  out  of  the  policy,  as  in  Towne 
V.  Fire  Ass.,  27  III  App.  433.  But  this  would  not  remove 
the  difficulty.  The  wordsof  the  provision  remain.  And  sup- 
pose he  sold  a  horse  and  then  boarded  him  for  the  purchaser. 
If  such  an  event  had  been  presented  to  the  contemplation  of 
the  parties  when  the  policy  issued,  would  either  of  them  have 
thought  that  the  policy  was  to  be  avoided  by  it  ?  A  construc- 
tion that  nullifies  and  destroys  the  contract  is  not  to  be 
adopted  if  it  can  be  avoided.  A  reference  to  elementary 
works  at  large  is  sufficient  authority  for  such  a  proposition  as 
that  Then,  as  to  sales  of  the  movable  insured  property,  it 
must  be  conceded  that  the  parties  did  not  intend  that  the  pol- 
icy should  be  affected,  except  as  to  the  pro)^rty  sold.  But 
by  the  words  of  the  policy  the  same  consequence  is  attached 
to  a  sale  as  to  an  incumbrance,  and  as  it  is  manifest  that  in 
relation  to  sales,  the  consequence  was  to  be  as  partial  as  the 
sales,  why  is  it  not  as  to  an  incumbrance  ?  No  case  where 
such  a  provision  containing,  as  this  does,  the  words  ^'  or  any 
part  thereof,"  has  been  construed,  has  been  found.  Without 
these  words,  Com.  Ins.  Co.  v.  Rpankneble,  52  HI.  53,  is 
authority  that  a  sale  of  part,  docs  not  afifect  the  insurance  as 
to  the  residue  of  the  insured  property,  and  in  Dacey  v.  Agri- 
cultural Ins.  Co.,  21  Hun,  83,  and  Merrill  v.  same  company, 
73  N.  Y.  452,  the  same  rule  is  applied  to  incumbrances.  Tlie 
reasonable  and  fair  conclusion  is  that  a  sale  or  incumbrance 
avoided  the  policy  as  to  the  thing  sold  or  incumbered,  and  no 
further.  The  finding  and  judgment  are  as  to  this  question, 
right,  and  the  judgment  is  affirmed. 

tfudgment  affirmed. 
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Henry  Willetts 

V. 

Oscar  G.  Wheeler  et  al. 

Negotiable   Instruments — Notes— Interest-—  Usury— Remittitar—Costs, 

In  an  action  brought  to  reco7er  upon  certain  promissory  notes,  the  plaintiffs 
offering  to  remit  all  over  and  above  a  sum  named,  if  it  was  held  that  the 
defense  of  usury  |pLs  made  out,  this  court  holds  that  the  plaintiff  is  entitled 
to  a  judgment  for  the  sum  named. 

[Opinion  filed  December  2, 1889.] 

In  itrrob  to  the  Superior  Court  of  Oook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

Messrs.  P.  L.  Sherman  and  W.  B.  Bsadfosd,  for  plaintiff 
in  error. 

Messrs.  Patne  &  Poster,  for  defendants  in  error. 

Gaby,  P.  J.  From  the  record  no  very  satisfactory  history 
of  the  dealings  out  of  which  the  suit  grows,  can  be  extracted, 
upon  the  truth  of  which  reliance  can  be  placed.  It  is  clear, 
however,  that  in  1875  the  appellant  had,  as  a  loan  from  the 
appellees,  $3,614.74  more  than  he  has  ever  repaid;  that  the 
notes  sued  upon  in  this  case  are  now  the  only  evidence 
remaining  of  the  indebtedness  created  by  that  loan;  that  the 
loan  was  at  a  usual  rate  of  interest.  The  appellees  offer  to 
remit  all  beyond  the  sum  above  named,  if  the  court  comes  to 
the  conclusion  the  defense  of  usury  is  made  out ;  and  acting 
upon  that  offer,  the  judgment  of  the  Superior  Court  is 
reversed  and  the  cause  is  remanded  with  directions  to  permit 
the  appellees  to  enter  judgment  and  issue  execution  for  the 
sum  above  named.     Appellees  pay  the  cost  here. 

Seversed  and  remcmded  with  directions. 
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V. 

First  National  Bank  of  Kalamazoo. 

ItiMlrency — Aimgnment — PubHeation  of  Notice — Filing  af  Claim — 
Vote — Appeal — Failure  to  Present  Bond  for  Approval  in  Apt  Time — 
Stipulation — Bill  qf  Exceptions. 

1.  In  view  of  the  filing  of  brief n  by  the  appellee  whttein  are  diacutved 
the  merits  of  a  gi^en  caui«e,  a  motion  filed  by  him  on  uie  same  day  ask- 
ing that  the  appeal  be  dismiined  becsiuse  the  appeal  bond  was  not  presented 
for  approval  until  after  the  time  fixed  therefor  in  the  order  allowing  the 
same,  must  be  considered  waived. 

2.  Upon  petition  of  the  indorsee  of  a  note  given  by  a  corporation  subse- 
quently insolvent,  that  it  might  be  permitted  to  bhare  in  the  distribution 
of  the  estate  although  its  claim  was  not  filed  in  apt  time,  this  court  holds 
that  in  view  of  the  fact  that  the  trial  under  review,  was  under  a  stipulation 
that  the  assignee  duly  published  a  notice  as  required  by  law,  the  argum'^nt 
of  petitioner  that  said  notice  waa  defective  can  not  stand,  and  that  the 
trial  court  erred  in  granting  the  relief  as  prayed. 

[Opinion  filed  December  2,  1889.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
KicHARD  PsBNDESOAST,  Judgo,  presiding. 

Messrs.  Flowbb,  Smith  &  Musgbaye^  for  appellant 

Messrs.  Osbobne  B&os.  &  Buboeit,  for  appellee. 

Gabnett,  J.  On  July  15,  1887,  the  W,  O.  Tyler  Paper 
Co.  executed  and  delivered  its  promissory  note  for  $1,461.27, 
payable  to  B.  F.  Lyon  &  Co.  in  three  months  after  date, 
which  was  assigned  by  the  payees  and  delivered  to  the  appel- 
lee on  or  before  August  1,  1887,  and  the  same  has  been  ever 
since  owned  and  held  by  appellee.  By  deed  of  assignment 
executed  pursuant  to  Chap.  10,  R  S.,  the  W.  O.  Tyler  Paper 
Co.  conveyed  all  its  assets  to  James  L.  Kabel,  as  assignee,  for 
benefit  of  its  creditors.     Immediately  after  his  appointment, 
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the  assignee  sent  to  B.  F.  Lyon  &  Co.  the  notice  re(|  aired  by 
the  statute,  requesting  them  to  file  their  claim  with  him  on 
or  before  November  13,  1887;  but  no  notice  was  sent  to 
appellee,  the  reason  being^  presumably,  because  the  assignee 
had  no  notice  of  the  assignment  of  the  note  to  appellee. 
From  a  stipulation  in  the  cause  it  appears  that  the  assignee 
"duly  published  a  similar  notice  as  required  by  law."  The 
claim  of  appellee  was  not  presented  to  the  assignee ;  but  on 
February  20,  1888,  petition  was  filed  by  appellee  in  the 
County  Court,  praying  that  its  claim  should  be  allowed  as  a 
debt  against  the  estate  of  the  insolvent,  and  that  it  might  be 
permitted  to  share  in  the  distribution  of  the  estate  as  fully  as 
though  the  claim  had  been  tiled  in  apt  time.  The  Winona 
Paper  Co.,  a  creditor  of  the  insolvent,  having  filed  its  claim, 
objected  to  the  granting  of  the  petition  of  the  bank  ;  but  on 
July  1,  1889,  its  objection  was  overruled,  and  a  decree  entered 
according  to  the  prayer  of  the  petition.  To  that  decree  the 
Winona  Paper  Co.  excepted,  and  brings  this  appeal  to  reveree 
the  decree. 

Appellee  asks  that  the  appeal  be  dismissed  because  the 
appeal  bond  was  not  presented  to  the  County  Court  for 
approval  until  after  the  time  fixed  therefor  in  the  order  allow- 
ing the  appeal.  A  paper  purporting  to  be  a  motion  to  that 
effect  was  filed  in  this  court  on  October  17th  of  this  term,  btjt 
no  entry  of  the  motion  was  ever  made  on  the  record.  On 
the  same  day  the  briefs  of  appellee  were  filed  in  the  cause  in 
which  the  merits  of  the  case  are  discussed  at  large.  Under 
these  circumstances  the  supposed  motion,  which  merely  goes 
to  the  manner  in  which  the  ease  comes  to  this  court,  must  be 
regarded  as  waived  by  appellee.  Martin  v.  Hochstadter,  27 
111.  App.  166. 

At  the  time  the  decree  was  entered  this  appeal  was  prayed, 
and  twenty  days  given  by  order  of  court  for  filing  bill  of 
exceptions.  The  bill  was  signed  by  the  judge  on  July  25th, 
after  the  lapse  of  the  term  and  after  the  twenty  days  had 
expired.  For  that  reason  appellee  prays  that  the  bill  of  excep- 
tions may  be  stricken  from  the  record.  We  find,  however, 
attached  to  the  bill  of  exceptions,  a  stipulation  signed  by 
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counsel  for  appellee,  iu  these  words:  ^^  It  is  stipnlated  that  the 
foregoing  bill  of  exceptions  may  be  incorporated  in  and  taken 
to  the  Appellate  Court  as  a  part  of  the  record  herein,  as  pro- 
vided by  the  statute."  Oood  faith  requires  the  application 
here  of  the  doctrine  of  estoppel  against  appellee.  If  neces- 
sary to  give  effect  to  this  stipulation,  it  would  be  presumed 
that  all  necessary  orders  were  entered  by  the  County  Court 
to  make  the  bill  of  exceptions  a  part  of  the  record.  The  terms 
of  the  stipulation  would  seem  to  import  as  much. 

As  an  excuse  for  not  presenting  its  claim  within  the  three 
months  allowed  by  the  statute,  the  appellee  says  the  notice 
published  was  dated  August  9th,  while  the  date  of  the  first 
paper  in  which  it  was  published  was  August  13th ;  that  a 
creditor,  seeing  the  publication  for  the  first  time  on  November 
10th  succeeding,  would  conclude  that  he  was  too  late,  as  that 
would  be  one  day  after  the  expiration  of  the  three  months 
from  August  9th.  There  seems  to  be  some  plausibility  in 
this  point,  and  it  appears  to  be  supported  by  Metropolitan 
Bank  v.  Morehcad,  38  N.  J.  Law,  500.  But  the  force  of  the 
argument  is  broken  by  the  fact  that  the  trial,  which  is  under 
review  on  this  appeal,  was  under  a  stipulation  that  the  assignee 
^'duly  published  a  similar  notice  as  required  by  law."  To  be 
sure  a  notice  dated  August  9th,  and  a  certificate  of  publication 
thereof,  stating  that  the  same  was  first  published  August  13th, 
were  introduced  in  evidence,  but  they  do  not  contradict  the 
stipulated  fact  that  a  notice  was  duly  published,  as  required  by 
law;  another  notice  might  have  been  published  in  a  different 
paper. 

In  Suppiger  v.  Seybt,  23  III.  App.  468,  it  was  held,  that  if  a 
claim  was  not  presented  within  the  three  months  given  by  the 
statute,  it  could  not  participate  in  the  distribution  with  claims 
presented  within  that  time,  and  allowed  by  the  court.  With 
that  we  agree,  and  as  the  decree  of  the  County  Court  is  to  the 
contrarv,  it  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Heveraed  and  remanded. 
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SandberfT  v.  Temple. 


Charles  Sundberg 

I  41    154 

Ada  F.  Temple. 


19egotfahh  Instruments — Note— Judgment  by  Confession— Motion  to  Set 
A  side — Affidavit s* 

This  court  holds  as  proper  the  order  of  the  trial  court  overrulingr  a  motion 
to  set  aside  a  jadprment  entered  by  confession  in  favor  of  the  plaintiff  and 
against  the  defendant,  the  case  as  based  upon  the  affidavits  of  both  parties 
being  free  from  doubt,  no  attempt  having  been  made  by  the  defendant  to 
deny  or  controvert  the  statements  set  forth  in  that  of  the  plaintiff. 

[Opinion  filed  December  2,  1889.] 

In  bbkor  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding, 

Mr.  Geobgb  W,  Flummkb,  for  plaintiff  in  error, 

Mr.  H.  C.  Notes,  for  defendant  in  error. 

Per  Curiam.  This  record  brings  here  for  review  the  order 
of  the  trial  court  overruling  a  motion  to  set  aside  a  judgment 
entered  by  confession  in  favor  of  defendant  in  error  and 
against  plaintiff  in  error.  Plaintiff  in  error  stated  in  his  affi- 
davit, filed  in  support  of  the  motion,  that  the  note  in  question 
was  given  to  one  M.  S.  Robinson,  the  payee  in  the  note,  who 
was  affiant's  partner,  as  an  accommodation  note,  for  the  pur- 
pose of  his,  said  Kobinson's,  procuring  a  temporary  loan  of 
money  for  his  own  use;  that  Kobinson  had  the  possession  of 
said  note  until  long  after  the  same  became  due..  That  at  the 
time  the  note  was  given  plaintiff  in  error  was  not  indebted 
to  said  Robinson  in  any  sum,  and  that  there  was  no  consider- 
ation for  said  note.  Defendant  in  error  filed  her  counter  affi- 
davit, in  which  she  states  that  the  note  was  given  for  money 
loaned  by  her  to  Sundberg;  that  she  had  loaned  him  $3,000; 
that  he  had  paid  her  various  sums  on  said  loan,  by  which  the 
amount  owing  was  reduced  to  $1,950,  the  amount  of  the  note; 
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tliat  a  few  days  before  the  note  was  given,  Sondberg  had 
paid  her  on  said  loan  the  snin  of  $325,  and  that  when  the 
note  was  given  to  her  she  surrendered  to  Sundberg  other 
notes,  which  were  given  to  her  for  money  loaned,  and  that 
the  note  in  question  was  given  in  settlement  of  all  moneys 
due  from  Sundberg.  That  the  note  was  delivered  to  her  on 
the  day  it  was  executed,  and  had  remained  in  her  possession 
until  September  23, 1889,  when  she  delivered  it  to  Robinson 
for  collection,  and  Bobinson  gave  her  a  receipt  for  the  same, 
which  she  attaches  to  her  affidavit.  Afterward  Kobinson 
returned  the  note  to  her,  saying  that  he  could  not  collect  it 
The  note  in  question  is  dated  May  20,  1885,  is  dne  one  year 
after  date,  and  bears  eight  per  cent  interest,  and  such  is  the 
description  of  the  note  given  in  the  receipt  of  Kobinson,  which 
was  introduced  in  evidence. 

Plaintiff  in  error  did  not  attempt  to  contradict  the  facts  as 
detailed  in  the  affidavit  of  defendant  in  error. 

We  are  of  opinion  that  the  court  properly  refused  to  set 
aside  the  judgment,  or  allow  an  issue  to  be  formed,  to  be  tried 
by  a  jury. 

The  case  as  it  stood  on   these  affidavits  can   not  be  said 

to  have  been  involved  in  doubt.     Plaintiff  in  error  had  the 

opportunity  to  deny  or  controvert  the  statements  made  in  the 

affidavit  of  defendant  in  error;  having   failed  to  do  so,  those 

statements  were  to  be  taken  as  true.     The  judgment  must  be 

affirmed. 

Jvdgment  affirmed. 


fsTm  Ferdinand  Siegel  et  al. 

50    575 

V. 


Seth  F.  Hanchett,  fob  use,  Exa 

EepJfvin — Debt — Band — Damages  —  Attwney*8  Fees  —  Evidence  —  J«- 
structiims. 

1.  Solicitor's  fees  are  within  the  condition  in  a  replevin  hond,  providinir 
for  the  payment  of  ail  costs  and  damages  occasioned  by  wrongfully  suinff 
out  the  writ. 
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2.  The  attea lance  of  an  attorney  and  his  conduct  of  the  trial  mises  the 
presnmption  of  a  retainer  and  liability  to  pay  usual  fees,  and  damuges  uiiiy 
be  given  for  a  liability  to  pay  as  well  as  for  actual  payment. 

[Opinion  filed  December  2,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Abba  JS".  Waterman,  Judge,  presiding. 

Messrs.  Floweb,  Smith  &  Mcjsgeavb,  for  appellants. 

The  case  of  Janes  v.  The  People,  19  111.  App.  300,  was  an 
action  on  a  sheriff's  bond.  The  plaintiflE  was  permitted  to 
prove,  and  the  jury  were  instructed  that  they  should  allow  to 
the  plaintiff  as  damages  the  expenses  incurred  by  her  in  the 
trial  of  the  right  of  property,  including  attorney's  fees,  trav- 
eling and  hotel  expenses,  and  all  costs,  including  the  expense 
of  printing  briefs,  etc.,  in  the  Appellate  Court.  The  Appel- 
late Court,  by  Wall,  P.  J.,  says:  "  In  an  action  on  a  con- 
tract the  successful  party  recovers  only  such  costs  as  are  tax- 
able under  the  statute ;  he  can  not  usually  have  an  allowance 
for  his  loss  of  time  and  expense  in  prosecuting  the  demands 
or  making  the  defense,  as  the  case  may  be,  and  the  expenses 
for  services  of  attorneys  stand  upon  the  same  ground  as  the 
other  personal  expenses  of  the  party,  not  embraced  in  the  list 
of  taxable  costs. 

^' Legal  relief  is  at  best  imperfect ;  it  is  not  usually  designed 
to  furnish  complete  and  perfect  indemnity,  and  it  may  well 
be  doubted  whether  a  sound  public  policy  would  be  subserved 
if  absolute  indemnity  were  given,  since  thereby  a  great 
and  evcfn  a  dangerous  stimulant  would  be  furnished  to  litiga- 
tion. 

•^A  defendant  should  have  the  same  hope  of  indemnity  in 
this  respect  as  the  plaintiff.  In  certain  exceptional  cases  the 
law  provides  for  such  indemnity  by  requiring  bond  and  secu- 
rity, but  we  think  it  may  be  stated  as  a  general  rule  that  such 
items  are  not  ordinarily  allowable,  even  in  actions  in  form  ex 
delicto^  unless  there  is  an  admixture  of  fraud,  malice,  or  other 
such  sinister  motive  as  will  furnish  ground  for  vindictive  or 
punitory  damages. 
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^*Id  the  present  instance  the  owner  of  tlic  property  miglit 
have  replevied,  and  in  that  proceeding  could  have  recovered 
damages  for  the  detention  of  the  goods,  or  she  might  have 
broQglit  trover  or  trespass  against  the  sheriff,  bat  in  neither 
of  these  actions  could  she  have  been  allowed  for  counsel 
fees  or  personal  expenses,  without  showing  such  a  case  as 
would  warrant  vindictive  damages.  The  law  will  not  sustain 
her  in  accomplishing  such  a  result  in  the  indirect  way  here 
attempted." 

In  tiie  case  of  Pacific  Insurance  Co.  v.  Conrad,  1  Baldwin 
(C.  C),  138,  the  court  used  the  following  language: 

''The  rule  which  ought  to  govern  juries  in  assessing  dam- 
ages for  injuries  to  personal  property  depends  much  on  the 
circumstances  of  the  case.  When  a  trespass  is  committed  in  a 
wanton,  rude  and  aggravated  manner,  indicating  malice,  or  a 
desire  to  injure,  a  jury  ought  to  be  liberal  in  compensating 
the  party  injured  in  all  he  has  lost  in  property,  in  expenses 
for  the  assertion  of  his  rights,  in  feeling  or  reputation;  and 
even  this  may  be  exceeded  by  setting  a  public  example  to  pre- 
vent a  repetition  of  the  act  In  such  cases  there  is  no  certain 
tixed  standard  ;  for  a  jury  may  proixjrly  take  into  view,  not 
only  what  is  due  to  the  party  complaining,  but  to  the  public, 
by  inflicting  what  are  called  in  law  speculative,  exemplary  or 
vindictive  damages.  But  when  an  individual,  acting  in  pursu- 
ance of  what  he  conceives  a  just  claim  to  property,  proceeds 
by  legal  process  to  enforce  it,  and  causes  a  levy  to  be  made  on 
what  is  claimed  by  another,  without  abusing  or  perverting  its 
true  object,  there  is  and  ought  to  be  a  very  different  rule,  if, 
after  a  due  course  of  legal  investigation,  his  case  is  not  well 
founded.  This  is  what  must  necessarily  happen  in  all  judicial 
proceedings,  fairly  and  properly  conducted,  which  are  insti- 
tuted to  try  contested  rights  to  property.  The  value  of  the 
property  taken,  with  interest  from  the  time  of  the  taking 
down  to  the  time  of  the  trial,  is  [generally  considered  as  the 
extent  of  the  damages  sustained,  and  this  is  deemed  legal  com- 
pensation, which  refers  solely  to  the  injury  done  to  the  prop- 
erty taken,  and  not  to  any  collateral  or  consequential  damages 
resulting  to  the  owner  by  the  trespass.     These  are  taken  into 
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consideration  only  in  a  case  more  or  less  aggravated.  But 
where  the  party,  taking  the  property  of  another  by  le^al 
process,  acts  in  the  fair  pursuit  of  his  supposed  legal  right, 
the  only  reparation  he  is  bound  to  make  to  the  party  who 
turns  out  ultimately  to  be  injured,  is  to  place  him,  as  to  the 
property,  in  the  same  situation  in  which  he  was  before  the 
trespass  was  committed.  The  costs  of  the  action  are  the  only 
penalty  imposed  by  the  law,  which  limits  and  regulates  the 
items  and  amount  In  the  present  case  the  defendant  acted 
under  the  order  of  the  Government  in  execution  of  his  duties 
as  a  public  oflBcer;  he  made  the  levy,  but  committed  no  act 
beyond  the  strictest  line  of  his  duty,  which  placed  him  in  a 
situation  where  he  had  no  discretion.  The  result  has  been 
unfortunate  for  him ;  he  has  taken  the  property  of  the  plaint- 
iffs for  the  debt  of  Edward  Thomson,  and  must  make  them 
compensation  for  the  injury  they  have  sustained  thereby,  but 
no  further." 

These  cases,  we  think,  indicate  the  proper  rule,  and  are  well 
supported  by  the  authorities.  See  Davis  v.  Crow,  7  Blackf. 
129;  Kenly  v.  Commonwealth,  6  B.  Mon.  583;  Blackwell  v. 
Acton,  .38  Ind.  426;  Park  v.  McDaniels,  27  Vermont,  594;  2 
Sutherland  on  Damages,  p.  50. 

Mr.  Allan  C.  Stoet,  for  appellee. 

Gary,  F.  J.  This  is  an  action  of  debt  on  a  replevin  bond. 
The  question  in  it  arises  upon  an  instruction  to  the  jury,  that 
in  assessing  damages  they  should,  inter  alia,  award  '^  the  nsual 
and  customary  charges  for  attorney's  fees,  in  trying  and  con- 
ducting said  replevin  suit."  The  replevin  suit  had  been  dis- 
posed of  on  the  merits  upon  the  second  trial.  .  The  fees  paid 
for  the  first  trial  were  proved. 

The  "  usual  and  customary  "  fees  for  the  second  trial  were 
proved,  but  no  proof  was  offered  of  any  retainer  of  the  attor- 
ney who  conducted  the  defense  on  that  trial,  or  that  anything 
liad  been,  or  was  agreed  to  be,  paid  to  him  for  it.  The  con- 
dition of  the  bond  contained  the  statutory  clause  to  pay  all 
costs  and  damages  occasioned  by  wrongfully  suing  out  the 
writ 
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The  appellant's  object  that  the  condition  does  not  cover 
attorney's  fees  for  services  in  defeating  the  replevin  suit,  and 
that  without  proof  of  payment,  or  agreement  to  pay  the  fees* 
they  should  not  be  allowed,  even  if  covered  by  the  condition. 
The  first  question  is  not  an  open  one  in  this  court  It  was 
made  in  Horner  v.  Boydcn,  27  III.  App.  573,  and  considered 
by  the  court,  but  other  questions  fixed  the  attention  of  the 
writer  of  that  opinion,  to  the  extent  that  he  inadvertently 
omitted  to  mention  that  point,  which  had  even  then  been 
settled  here,  by  the  unreported  case  of  Burnstein  v.  Matson, 
in  1883. 

Under  statutory  language  as  to  assessing  damages  on  the 
dissolution  of  an  injunction,  similar  in  form,  and  in  effect  the 
same  as  the  language  of  this  condition,  the  cases  in  this 
State  are  numerous  that  solicitor's  fees  are  allowable.  Ryan 
V.  Anderson,  25  III.  872  has,  as  to  this  point,  never  been 
departed  from.     Misner  v.  Bullard,  43  111.  470. 

As  to  the  other  questions,  the  undisputed  fact  that  tho 
attorney  attended  and  conducted  a  ti'ial  for  three  days,  and 
afterward  ap|)eared  and  resisted  the  motion  for  a  new  trial, 
raises  the  presumption  of  a  retainer  and  liability  to  pay  usual 
fees,  and  that  the  fees  allowed  were  usual  was  not  contested. 

Damages  may  be  given  for  a  liability  to  pay,  as  well  as  for 
actual  payment   Directors  v.  Trustees,  66  111.  247;  Kichard 
son  V.  Chasen,  10  Ad.  &  El.  N.  S.  756. 

There  is  no  error  and  tlie  judgment  is  affirmed. 

Judgment  affirmed. 


^  gg  Charles  H.  Maguibe 

V. 

John  L.  Woods  et  al. 

Practke— Creditor* s  Bill — Demurrer. 

An  order  sastaining  a  demurrer,  not  being  a  final  decree,  is  not  appeal- 
able. 

[Opinion  filed  December  2, 1889.] 
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Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Egbert  Jamieson,  Judge,  presiding. 

Messrs.  Ksatob  &  Thompson,  for  appellant 

Messrs.  Jonas  Hutchinson  and  Byron  Boyden,  for  ap- 
pellee. 

Gary,  P.  J.  The  appellant  filed  a  creditor's  bill  under  sec- 
tion 49  of  the  chancery  act,  making  the  village  of  Hyde 
Park  one  of  the  defendants,  to  reach  the  salary  of  Woods,  as 
one  of  the  village  trustees.  The  village  demurred,  the  court 
sustained  the  demurrer,  and  there  the  record  of  the  action  of 
the  court  upon  the  cause  stops. 

"What  this  court  would  have  to  say  upon  the  merits,  if  the 
case  was  properly  here,  may  be  plausibly  conjectured  by 
reading'the  case  of  Merwin  v.  Chicago,  45  III.  133;  but  the 
order  sustaining  the  demurrer  is  not  a  final  decree,  and 
therefore   not  appealable.     Knapp  v.   Marshall,  26   111.  63. 

The  appeal  is  dismissed. 

Aj>peal  dismissed. 


James  D.  Johnson  and  George  P.  Blair 

V. 

Charles  D.  Wilson. 


88*  «» 

33  639 
38  645 
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33  039; 
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Laptfford  and  Tenant — Recovery  of  Rent — RespectahiVily  of  Neighbor^    U^q      i30{ 

ions — Court  of  Equity.  '- 


hood — False  Representations — Court 


Fraud  is  a  good  defense  at  law  to  an  action  upon  a  sealed  instrn- 
in  *nt,  if  the  fraud  is  such  as  shows  that  the  party  has  been  tricked  int.o 
signing  an  instrument  that  he  did  not  intend  to  execute,  but  such 
defendant  can  not  show  in  an  action  at  law,  that  he  was  induced  to  sign  by 
fraudulent  representations  as  to  collateral  matters,  or  as  to  the  nature  and 
▼alue  of  the  consideration. 


[Opinion  filed  December  2, 1889.] 
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Appkal  from  the  Saperior  Court  of  Cook  County;  the 
Hon.  John  P.  Altoeld,  Jadge,  presiding. 

Messrs.  Wilbeb  &  Clabk,  and  John  W.  Sktth,  for  appel- 
lants. 

Messrs.  Jahbs  B.  Muik  and  Bobebt  H.  Yickehs,  for  ap- 
pellee. 

MoRAN,  J.  This  was  an  action  to  recover  rent,  bronght  on 
a  lease  nndcr  seal,  execnted  by  appellants.  The  defense  was 
that  api)el1ants  were  induced  to  enter  into  the  lease  by  false 
representations  as  to  the  respectability  and  purity  of  the 
neij2rhl>orhood  in  which  the  dwelling  leased  was  situated. 

Mnch  evidence  was  introduced  pro  and  con  on  the  matter 
of  this  defense,  and  the  court,  to  whom  the  case  was  submit- 
ted for  trial,  found  the  issue  of  fact  in  favor  of  appellee.  The 
judge  might  have  saved  much  trouble  had  he  applied  a  well 
settled  principle,  and  excluded  all  evidence  tending  to  show 
that  the  execution  of  the  lease  was  induced  by  false  and  fraud- 
ulent representations.  Fraud  will  be  a  good  defense  at  law 
to  an  action  upon  a  sealed  instrument,  if  the  fraud  is  such  as 
shows  that  the  party  has  been  tricked  into  signing  an  instru- 
ment that  he  did  not  intend  to  execute,  such  as  misreading 
the  instrument,  the  surreptitious  substitution  of  one  paper 
written  for  another,  or  the  like.  But  the  defendant  is  not 
allowed  to  show,  in  an  action  at  law  on  such  an  instrument, 
that  he  was  induced  to  execute  it  by  fraudulent  representa- 
tions as  to  collateral  matters,  or  as  to  the  nature  and  value 
of  the  consideration.  Jackson  v.  Hills,  3  Cowen,  290 ;  Win- 
dett  V.  Ilurlbut,  115  III.  403;  Gage  v.  Lewis,  68  III.  604; 
Escherick  v.  Traver,  65  111.  379 ;  George  v.  Tate,  102  XJ.  S. 
664.  Cases  cited  in  notes  to  Collins  v.  Blanturn,  2  Smitli's 
L.  C.  p.  689. 

Taking  all  the  evidence  introduced  by  appellants  as  true,  it 
did  not  make  out  a  legal  defense.  If  they  wished  to  avoid  the 
lease  on  the  ground  of  false  representations^  they  should  have 
applied  to  a  court  of  equity. 

The  judgment  must  be  affirmed. 

Judgment  affirmecL 
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Coffmaii  V.  Clarinda  Nat.  Bank. 


Samuel  Coffman  and  Thomas  H.  Brown 

V. 

Clarinda  National  Bank. 

BanJra— Drafts — Agreement  hy  ComtniMftion  Merchant  to  Pay  ttpon 
Presentation — Cashing  qf  by  Local  Bank — Heeovery  on. 

In  an  action  brongrht  hj  a  bank  to  recover  on  a  draft  upon  conimiftnion 
merchants  to  its  order,  the  amount  called  for  having  been  paid  by  it  to  the 
drawern,  this  court  holds  that  the  afrreement  by  the  coniniiwion  merchants  to 
honor  drafts  upon  stock  about  to  be  shipped,  was  legally  binding  upon  them, 
being  acted  upon  by  said  bank,  and  that  the  course  of  business  between  the 
parties  previous  to  the  making  of  the  draft  in  question  was  such  as  to  war- 
rant plaintiff's  claim,  and  declines  to  interfere  with  the  judgment  in  its 
behalf. 

[Opinion  filed  December  2,  1889.] 

Appeal  from  the  Superior  Conrt  of  Cook  Connty;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Dupee,  Judah  &  Willard,  for  appellants* 

Messrs.  Peckham  &  Brown,  for  appellee. 

MoRAN,  J.  Appellants  were  in  the  livestock  commission 
business,  at  the  Union  Stock  Yards,  in  Chicago.  Webb 
Brothers  were  a  firm  engagecf  in  buying  cattle  and  shipping 
them  to  market  to  sell,  their  field  of  operations  being  in 
Clarinda  and  other  points  in  Iowa  and  Missouri,  along  the 
line  of  the  H.  &  8.  R  R. 

On  May  18,  1889,  said  Webb  Brothers  drew  the  following 
draft  on  appellants: 
"$5,000.  Clarinda  National  Bane:, 

Clarinda,  Iowa,  5-18,  1889. 

Pay  to  the  order  of  Clarinda  National  Bank  five  thousand 
00-100  dollars. 

Webb  Brothers. 

To  Coflfman  &  Brown, 

U.  S.  Yds.,  Chicago,  LI." 

TOL.  XXXIII  A\ 
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Tliis  draft  was  dolivcred  on  the  day  it  was  drawn  to  the 
Clarinda  National  Bank,  and  said  bank  cashed  the  cheeks  of 
Webb  Brothers  to  the  amount  of  said  draft,  tlie  money  being 
used  by  said  Webb  Brothers  to  pay  for  four  car  loads  of  cattle 
and  one  car  load  of  hogs,  which  they  had  pnrchascd  and  were 
about  to  ship  to  appellants. 

On  the  same  day  said  Webb  Brothers  wrote  appellants, 
saying:  **  We  ship  you  four  cars  of  cattle  to-day,  and  will 
ship  hogs  to-morrow  or  Thursday.  Have  made  drafts  for 
$5,000  this  A.  M." 

The  draft  was  sent  on  to  Chicago  for  collection  by  the 
Clarinda  Bank,  and  was  presented  to  appellants  the  day  before 
the  cattle  arrived,  but,  it  is  contended,  was  not  accepted  by 
them. 

The  hogs  mentioned  in  Webb  Brothers'  letter  were  not 
shipped  to  appellants,  it  being  found  tliey  would  sell  better 
at  a  point  in  Iowa. 

After  the  cattle  had  been  sold  by  appellants,  the  di*aft  was 
again  presented  to  them  and  they  refused  payment  upon  it, 
and  credited  tiie  proceeds  of  the  sale  of  the  cattle  upon  an 
indebtedness  due  from  Webb  Brothers  to  tliem. 

On  the  trial,  which  was  by  the  court,  a  jury  being  waived, 
api^ellee  introduced  evidence  tending  to  show  that  appellant 
Coffman,  acting  for  his  firm,  promised  Webb  Brothers  in  the 
fall  of  1885,  to  pay  such  drafts  as  they  should  make  on  appel- 
lants, to  pay  for  stock  that  saict  Webb  Brothers  had  in  sight, 
and  which  could  be  shipped  within  a  few  days.  That  Webb 
Brothers  communicated  said  agreement  to  the  Clarinda 
National  Bank,  and  that  the  parties  entered  upon  a  course  of 
dealing  under  such  arrangement,  and  that  between  October 
21,  1885,  and  the  date  of  the  draft  in  question,  appellants  paid 
some  lifty-four  drafts  drawn  by  Webb  Brothers  in  favor  of 
the  Clarinda  National  Bank,  amounting  in  the  aggregate  to 
$76,000,  for  money  advanced  by  the  bank  to  Webb  Brothers 
to  pay  for  live  stock  purchased,  to  be  shipped,  and  which  was 
shipped,  to  appellants.  It  was  further  shown  that  the  car 
load  of  hogs  when  purchased  and  when  loaded  was  intended 
to  be  shipped  to  appellants,  but  that  after  the  bank  had 
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advanced  the  money  on  the  draft  on  the  understanding  that 
it  was  to  be  need  to  pay  for  the  stock  to  be  shipped  to  appel- 
lants, the  hogs  were  sent  to  other  consignees. 

Appellant  Coffman  denied  that  he  made  any  snch  agree* 
ment  to  pay  drafts  drawn  by  Webb  Brotliers,  and  the  conflict 
of  evidence  thus  arising  was  one  wliich  mnst  be  held  to  be 
conclusively  settled  in  favor  of  appellee  by  the  finding  of  the 
trial  judge  who  saw  the  witnesses  and  heard  them  testify. 
The  course  of  business  during  the  winter  and  spring  preced- 
ing the  making  of  the  draft  in  question,  appeal's  to  give  sub- 
stantial support  to  appellee's  claim,  but  even  if  this  were  not 
so,  we  could  not  interfere  with  the  finding. 

The  draft  sued  on  was,  in  our  opinion,  one  of  a  character 
which  the  contract,  if  made,  bound  appellants  to  pay.  That 
such  agreement  may  be  made,  and  is  legally  binding  when 
acted  upon  by  third  persons,  is  well  settled.  Nelson  v.  Firsi* 
National  Bank,  48  111.  36;  Boyce  v.  Edwards,  4  Peters,  122. 

The  judgment  of  the  Superior  Court  must  be  aflirmed, 

Judgrruent  (^ffirmed. 


Joseph  Block  et  ai,. 

V. 

John  Blum  et  al. 


AppeaU — Bond—Misstatemeiits  Therein  ae  to  Name^Form  qf  Action 
— Change  qf  in  Higher  Court — Justices, 


88  648 

43  379 

44  194 

61  4gy 

33  648 
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80  49 


1.  A  bond  upon  an  appeal  from  a  judgment  in  trover  rendered  in  a 
jostice  court  is  not  diffcharfired  for  the  reason  that  the  form  of  action  waa 
changed  to  asBumpsit  in  the  higher  court. 

2.  A  mistake  in  an  appeal  bond  as  to  the  name  of  the  party  who  recov- 
ered the  judgment  appealed  from  is  fatal  to  an  action  thereon,  for  the  reason 
that  no  record  of  the  court  appealed  to,  showing  any  disposition  of  a  suit 
between  the  parties  named  in  the  bond  can  be  produced,  and  therefore 
that  no  breach  of  the  condition  of  the  bond  can  be  proved. 

8.  The  true  intent  of  such  bond  may  be  followed,  where  the  same  can  be 
discovered  therefrom,  without  the  aid  of  extrinsic  evidence. 
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[Opinion  filed  December  2,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altobld,  Judge,  presiding. 

Messrs.  Hofheimer,  Zeislkb  &  Bosenbehg,  for  appellants. 

Mr.  M.  D.  Bbown,  for  appellees. 

Gary,  P.  J.  The  appellants  recovered  a  judgment  in 
trover  against  Blum  before  a  justice  of  the  peace.  He 
appealed  to  the  Circuit  Court,  and  gave  a  bond  with  the  other 
appellee  as  surety,  which  recited  that  £mil  Block  was  one  of 
the  persons  who  recovered  the  judgment.  The  person 
intended  was  Emil  Pollock.  In  the  Circuit  Court  the  form 
<«of  the  action  was  changed  to  assumpsit  and  the  appellants 
recovered. 

The  judge  of  the  Superior  Court  trying  this  case  asan  action 
on  the  bond  without  a  jury,  found  for  the  appellees;  but 
whether  upon  the  objection  that  the  form  of  action  was 
changed,  or  that  the  mistake  in  tlic  name  was  fatal,  docs  not 
appear.  There  is  nothing  in  the  first  objection.  It  makes 
no  difference  what  tlie.  justice,  or  the  plaintiff  before  him, 
calls  an  action  there.  It  is  in  the  fact  that  the  evidence  fits. 
Swingley  v.  Haynes,  22  111.  214;  Chi.  &  R.  I.  v.  Keid,  24 
111.  144.  The  point  of  tlie  second  objection  is  not  thai  a  bond 
running  to  an  obligee  by  a  wrong  name  can  not  be  enforced, 
but  that  no  record  of  the  Circuit  Court  showing  any  disposi- 
tion of  a  suit  between  the  parties  named  in  the  bond,  can  be 
produced,  and  therefore  no  breach  of  the  condition  of  the 
bond  can  be  proved.  **  Parol  evidence  can  neither  bend  the 
bond  to  the  record  nor  the  record  to  the  bond."  Colman  v. 
Crura  pier,  2  Dev.  (N".  C.)  Law,  508.  Where  what  ought  to 
have  been,  as  well  as  the  mistake,  appears  upon  the  face  of 
the  bond,  so  that  it  may  be  helped  out  by  construction,  with- 
out extrinsic  evidence,  the  true  intent  may  bo  followed. 
Schill  v.  Eeisdorf,  88  III.  411;  Hibbard  v.  McKindley,  28  111. 
240.     The  question  has  usually  arisen  on  a  motion  to  dismiss 
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the  appeal,  and  the  variance  of  the  bond  from  the  record  has 
alwajs  been  held  fatal,  even  when  the  practice  did  not  per- 
mit the  snbstitQtion  qf  a  new  bond.  Gillilan  v.  Gray,  13  III. 
705;  Brooks  v.  Jacksonville,  1  Scam.  568;  People  v.  Monroe 
3  Wend.  426. 

The  finding  in  favor  of  the  appellees  was  therefore  correct, 
and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Frederick  W.  Michaelis 

V. 

Sarah  Wolf  et  al. 

MeeJuinie^s  Lien — Architect's  Certificates—Fraudulent  Refusal  to 
Delivet^-Amendment, 

A  decree  awardincr  a  mechanic's  lien  having^  been  previously  considered 
herein,  the  same  having  been  reversed  and  the  cause  remanded,  after  which 
complainant  amended  his  bill,  alleging,  among  other  things,  that  the  archi- 
tect had  fraudulently  and  without  cause,  refused  to  deliver  to  him  certain 
certificates  calling  for  amounts  due  and  unpaid,  this  court  holds  that  such 
view  is  not  supported  by  the  evidence,  and  declines  to  interfere  with  the 
decree  in  behalf  of  the  defendants. 

[Opinion  filed  December  2, 1889.] 

Appeal  from  the  Circuit  Conrt  of  Cook  County;  the  Hon. 
LoBiN  C.  CoLUNS,  Judge,  presiding. 

Mr.  Levi  Spraoub,  for  appellant 

Mr.  M.  Solomon,  for  appellees. 

Oabkett,  J.  At  a  former  term  this  case  was  before  this 
court,  under  the  title  of  Wolf  y.  Michaelis,  and  the  decree 
was  then  reversed  and  the  cause  remanded.  After  the 
re-docketing  of  the  case  in  the  Circuit  Court,  the  complainant, 
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Michaelis,  bj  leave  of  conrt,  amended  hiB  bill,  alleging  in  the 
amendment,  among  other  things,  that  he  had  demanded  of  the 
architect,  certiticatea  for  the  fifth  and  sixth  installments  speci- 
.  iied  in  the  contraot,  bnt  that  the  architect  had  frandalently 
and  without  any  valid  reason,  refused  to  deliver  the  same  to 
the  complainant  It  is  not  denied  that  the  allegations  of 
fraud  are  sufficient,  but  upon  examining  the  evidence  intro^ 
dnced  in  support  of  them,  as  well  as  that  offered  by  defend- 
ants to  the  contrary,  we  think  the  Circuit  Court  correctly 
held  that  no  case  was  made  out  under  the  amendment.  In 
all  other  respects  the  case  is  governed  by  our  former  opinion 
in  27  111.  App.  336.    The  decree  is  affirmed. 

Decree  affinaed, 

46  m  — 

83  Tii 

50    Vtt 

^-^  James  Maoneb  and  Z.  R.  Winslow 

,  33    WO 

I  66    428  V. 

iw  6!i  H,  J.  Trumbull  <&  Co. 

S3    64« 
60    818 

Praethe — Insufficient  Abstract, 

The  court  declines  to  consider  the  case  presented,  for  the  reason  that  the 
appellant  fidled  to  file  an  abstract  of  the  evidence. 

[Opinion  filed  December  2,  1889.] 

Appkal  from  the  Circuit  Conrt  of  Cook  County ;  the  Hon. 
Julius  S.  Grinnrll,  Judge,  presiding. 

Messrs  Bangs  &  Bangs,  for  appellants. 

Mr.  E.  C.  Ferguson,  for  appellees. 

Gary,  P.  J.  The  brief  for  the  appellants  indicates  that 
they  are  endeavoring  to  pay  an  honest  debt  to  the  appellees 
with  a  technical  rule  of  law;  but  as  no  abstract  of  the  evidence^ 
only  an  index  to  the  names  of  the  witnesses  iias  been  filed, 
the  court  will  not  look  to  see  whether  the  rule  applies.  C. 
&  Q.  T.  Ey.  V.  Crolie,  S3  111.  App.  17.  The  judgment  is 
affirmed. 

Judgment  affirmed. 
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Ujjion  Safe  Deposit  Company 

V. 

James  W.  Chisholm. 

8a7e9—  Real  Property — Cofitraef— -Conditions —  Title — Paynteni—For' 
feiture  of—Installmenta — Abstt-aet — Waiver  of  Objections — Damageg. 

1.  The  term,  '*  abstract  of  title  **  means  a  statement  in  substance  of 
what  appears  on  the  public  records  affecting  the  title  to  the  property  in 
question. 

2.  A  waiver  as  to  one  objection  to  a  title,  does  not  absolve  the  seller  from 
endeavoring  to  removci  another  objection,  such  removal  being  made  one  of 
the  conditions  of  carrying  out  the  sale. 

[Opinion  filed  DeceiAber  2,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  KicHARD  W.  Cliffowd,  Judge,  presiding. 

Messrs.  Gboeqe  S.  Willits  and  Heney  S.  Eobbins,  for 
appellant 

Mr.  Isaac  E.  Adams,  for  appellee. 

Garnett,  J.  By  contract  in  writing,  dated  November  9, 
1887,  appellant  agreed  to  sell  to  appellee  a  tract  of  land  in 
Chicago  for  $16,000,  of  which  the  sum  of  $500  was  then  paid, 
and  the  balance  was  to  be  paid  in  installments.  One  of  the 
stipulations  of  the  contract  was  this  : 

"  It  is  hereby  agreed,  that,  should  the  title  to  said  property 
be  found  to  be  unmerchantable  and  bad  upon  examination 
(such  examination  to  be  made  within  ten  days  from  delivery 
of  abstract),  then  all  payments  made  in  pursuance  of  this  con- 
tract shall  be  refunded.  But  should  the  said  James  W. 
Chisholm  fail  to  perform  the  contract  on  his  part  promptly 
at  the  times  and  in  the  manner  above  specified  (time  being 
the  essence  of  this  contract),  then  the  above  mentioned  first 
cash  payment  shall  be  forfeited  by  said  J.  W.  Chisholm  as 
liquidated  damages,  and  the  above  contract  shall  be  and 
become  null  and  void." 
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There  was  evidence  tending  to  prove  these  facts:  The 
abstract  of  title  to  the  prof^ertj  was  delivered  December  8^ 
1887,  by  ap|)e1)aDt  to  the  attorneys  of  appellee,  who  were 
authorized  by  him  to  examine  it  and  decide  for  him  whether 
it  should  be  accepted  or  rejected.  The  abstract  showed  that 
the  title  was  traced  throngh  a  suit  for  foreclosure  of  a  trust 
deed,  but  the  last  step  appearing  from  the  abstract  was  a  cer- 
tificate of  sale  to  W.  C.  D.  Grannis  made  in  pursuance  of  the 
foreclosure  sale.  So  far  as  appeared  from  the  abstract, 
appellant  was  a  stranger  to  the  title.  Tlie  attorneys  of  appel- 
lee, having  examined  the  abstract,  prepared  an  opinion  in 
writing,  noting  therein  four  objections  to  the  title,  the  first 
having  reference  to  a  possible  right  of  dower  in  the  wife  of 
one  Daly,  and  the  last  to  the  a1>sence  of  a  master's  deed  on 
the  certificate  of  sale.  On  December  17,  1887,  appellee 
informed  the  secretary  of  appellant  of  the  objections  made  by 
his  attorneys,  and  told  him  he  would  not  take  the  title,  unless 
they  were  made  right.  The  master's  deed  was  procured  by 
appellant  (Giannis  having  previously  assigned  the  certificate 
of  sale  to  appellant)  and  left  at  the  recorder's  office  for  record. 
But  the  deed  was  never  shown,  or  tendered  to,  or  seen  by 
appellee  or  his  attorneys,  nor  was  any  additional  abstract 
made  or  tendered  by  appellant.  On  February  8,  1888,  appel- 
lee,  by  his  attorneys,  notified  appellant  that' he  had  annulled 
the  contract  for  the  reason  tiiat  the  title  had  not  been  made 
good.  Appellant  denied  his  right  to  do  so,  claiming  that  a 
good  and  merchantable  title  had  been  furnished,  and  that 
appellee  had  forfeited  the  $500  deposited.  Thereupon  this 
suit  was  brought  by  appellee  to  recover  the  $500  and  he 
had  judgment  in  the  Circuit  Court,  which  appellant  now  prays 
may  be  reversed. 

It  is  probable  that  more  emphasis  was  given  to  the  dower 
question  by  Chisholm's  attorneys  than  it  deserved;  but 
through  the  entire  negotiation  which  followed  the  discovery 
of  the  insufficiency  of  the  abstract,  we  find  no  waiver  of  the 
last  objection  made  by  them.  No  effort  appears  to  have  been 
put  forth  by  appellant  to  remove  the  objections  beyond  hav- 
ing the  deed  executed  and  recorded  and  notifying  appellee's 
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attorney  thereof.  Examination  of  the  record  might  have 
been  made  by  appellee^s  attorneys,  but  the  contract  required 
no  sneh  exertion,  and,  moreover,  a  reading  of  the  original 
master's  deed  or  the  record  of  it,  might  not  have  been  a  pro- 
tection to  appellee.  He  could  not,  in  that  way,  derive  any 
information  as  to  the  judgments  against,  and  conveyances  by, 
the  grantee  in  the  master's  deed.  The  contract  provided  for 
the  delivery  of  an  abstract,  and  an  abstract  means  a  state- 
ment, in  substance,  of  what  ap^iears  on  the  public  records 
affecting  the  title  to  the  property.  Chase  v.  Heaney,  70  111. 
268 ;  Warvelle  on  Abstracts,  3. 

Perhaps  in  the  treaty  l^tween  the  parties  for  clearing 
away  the  points  made  against  the  title,  there  was  a  waiver  of 
any  additional  abstract,  or  the  production  of  the  master's  deed. 
But  the  waiver,  if  any,  was  conditional. 

That  which  must  be  depended  upon  as  a  waiver  was  the 
consent  of  appellee's  attorneys  to  go  to  the  record  to  examine 
the  master's  deed  when  the  other  objections  were  removed. 
The  waiver  might  have  been  entirely  withheld,  or,  if  given, 
it  was  within  the  power  of  the  appellee  to  couple  it  with 
such  conditions,  reasonable  or  unreasonable,  as  were  deemed 
advisable. 

Admitting  that  the  point  on  the  supposed  dower  interest 
was  unreasonable,  it  is,  nevertheless,  true  that  appellee  was 
firmly  and,  to  all  appearances,  in  good  faith,  insisting  upon  it 
as  a  serious  objection  to  the  title.  Having  made  the  removal 
of  that  objection  one  of  the  conditions,  the  waiver  is  not 
available  to  appellant  except  upon  compliance  therewith. 
The  record  fails  to  show  that  any  evidence  was  ever  given  to 
appellee  to  clear  up  the  dower  question,  and  having  failed  in 
that  respect  to  comply  with  the  conditions,  appellant  can  not 
be  permitted  to  rely  on  the  waiver. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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George  D.  Barrett  et  al. 

V. 

Regina  Lingle* 

Judgments^  A98ignm€nt9^-Priority—'Satitfaeti9n — Motion  to  Set  A  Me 
— Remed'tn — Court  i^  Equity  - 

Upon  an  appeal  from  an  order  settingr  aside  tbe  satiRfsiction  of  a  judflrment 
nmsigaed  to  another,  a  previous  assig-nment  thereof  having  been  made, 
this  court  holds  that  the  various  questions  involved  can  not  be  settled  upon 
such  appeal,  and  that  resort  most  be  bad  to  proceedings  better  calculated 
to  attain  tbe  end  in  view. 

[Opinion  filed  December  3,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altqeld,  Judge,  presiding. 

Messrs.  Whitehead  &  Pickard,  for  appellants. 

Mr.  E.  P.  Blanghabd,  for  appellee. 

Gaby,  P.  J.  This  record  shows  that  the  appellee  recovered 
a  judgment  against  the  appellants;  that  she  assigned  it  to  one 
Blanchard;  again  assigned  it  to  one  Fay,  for  the  benefit  of 
Barrett;  tliat  on  the  judgment  docket  the  first  assignment 
was  noted,  and  ten  minutes  thereafter  the  second  was;  that 
the  second  assignee  entered  satisfaction  of  the  judgment,  and 
on  motion  of  the  appellee  the  court  set  aside  the  satisfaction. 
From  that  order  this  appeal  was  taken. 

Fay  paid  appellee  $465,  not  money  of  either  of  the  appel- 
lants. The  object  of  Fay  in  buying  the  judgment  was  to  use 
it,  under  a  previous  arrangement,  in  a  trade  with  Barrett. 
Appellee  tendered  the  money  back  to  the  appellants,  but  not 
to  Fay.  The  disputed  question  of  fact  in  the  case  is  whether, 
when  Fay  took  an  assignment,  it  was  with  notice  of  the  prior 
assignment,  and  on  that  last  question  a  material  witness 
refused  to  make  an  afiidavit. 
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The  validity  and  priority  of  these  assignments,  the  i^spect- 
ive  considerations  of  them,  the  interest  of  Fay,  are  questions 
thatonght  not  to  be  determined  without  full  information  as 
to  the  facts.     The  remedy  by  motion  is  imperfect 

The  principle  of  Day  v.  Graham,  1  Gilm.  435,  approved 
under  same  title,  reversed  in  4  Gilm.  889,  and  in  Jackson  v. 
Merriweather,  109  111.  647,  requires  a  resort  to  a  court  of  equity. 
The  order  appealed  from  is  reversed  that  recourse  may  be 
had  to  a  mode  of  proceeding  where  the  whole  truth  can  be 
ascertained  and  complete  justice  done.  Order  reversed  and 
cause  remanded* 

Heversed  and  retnanded. 


Charles  J.  Beattie 

V. 

The  People  ex  rel.  etc. 

Contiiftpt-^ Attorney  —  Introduction  of  False  Testimony — Divorce — 
Bogus  Decree — Limitations — See.  4,  Div.  4,  and  Sees.  5,  tf,  7  nnd  20,  Dii\ 
2,  Chap.  38,  B.  S.—See.  225,  Chap.  38,  R.  S.— Felony— Misdemeanor, 


f 


93nsR 

41    188 


■us 


S3    661 
72    178 


1.  Acts  in  disrespect  of  a  court  or  its  process  which  obstruct  the  admin- 
istration of  justice  are  in  the  nature  of  criminal  offenses,  and  in  such  cases 
the  prosecutions  must  be  in  the  name  of  the  people. 

2.  An  attorney  who  procures  false  evidence,  knowing  it  to  be  false,  with 
the  intention  of  deceiving  the  court,  is  not  only  guilty  of  contempt  of  court, 
but  of  subornation  of  perjury,  a  felony,  as  well. 

8.  Upon  motion  to  commit  for  contempt  an  attorney  adjudged  to  be 
guilty  of  the  presentation  in  a  given  case  of  testimony  known  by  him  to  be 
false,  and  in  issuing  a  fictitious  copy  of  a  decree  for  a  divorce  therein,  this 
court  holds  that  the  prosecution  of  the  charge  of  contempt  was  barred  by 
the  statute  of  limitations  of  one  year  and  six  months  under  Sec.  4,  Div.  4, 
C-^p.  38,  R.  S. 

[Opinion  filed  December  2,  1889.] 


Iir  ERROR  to  the  Superior  Court  of  Cook   Coimty ;  the  Hon. 
EoBERT  Ja^aieson,  Judgo,  presiding. 
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Me^rs.  W.  P.  Black  and  C.  S.  Beattis,  for  plaintiff  in 
error. 

The  alleged  eontempt  i8  within  the  bar  of  the  statntes  of 
limitations.  This  is  a  criminal  case  and  tlie  proceedings  are 
criminal  proceedings.  Clark  v.  People,  Brocse,  266;  Stuart 
V.  People,  3  Scam.  295;  Haines  v.  People,  97  111.  161;  Hill  v, 
Crandall,  50  III.  70 ;  People  v.  Neil,  74  111.  68. 

Being  a  criminal  offense  it  is  either  a  felony  or  a  misde- 
meanor. And  as  the  punishment  may  be  less  than  that  pro- 
vided for  felony  it  is  a  misdemeanor.  This  subject  is  fully 
discussed  and  settled  in  Lamkin  v.  People,  94  111.  501. 

Any  number  of  pages  miglit  bo  written  upon  the  applica- 
tion of  the  eighteen  months  limitation  to  this  misdemeanor, 
and  yet  not  be  so  satisfactory  as  this  Lamkin  case.  And  the 
only  reason  ever  heretofore  assigned,  so  far  as  counsel  are 
advised,  why  the  bar  of  the  statute  did  not  reach  this  kind  of 
cases,  is  the  suggestion  of  the  judge  below,  in  passing  upon 
this  case  as  found  in  the  Law  Bulletin  of  March  29, 1889,  from 
which  we  quote :  ^ 

"  The  scope  of  this  statute  is  not  as  broad  as  counsel  seems 
to  regard  it.  It  does  not  limit  to  one  year  and  six  months  the 
commencement  of  ^  all  criminal  proceedings  of  every  kind 
below  the  grade  of  felony  ;'  it  simply  limits  '  all  prosecutions 
by  indictment  or  otherwise,  for  misdemeanors.^ 

^^  The  question  then  is,  is  this  offense  a  misdemeanor  as 
defined  by  our  statute !  If  it  is,  then  the  proceedings  must  be 
quashed.  The  statute  says :  ^  A  felony  is  an  offense  punish- 
able with  death  or  by  imprisonment  in  the  penitentiary. 
Every  other  offense  is  a  misdemeanor.  Where  the  per- 
formance of  any  act  is  prohibited  by  statute,  and  no  penalty 
for  the  violation  of  such  statute  is  imposed,  the  doing  of  such 
act  is  a  misdemeanor,  and  may  be  punished  by  fine,'  etc. 

*^  It  will  be  seen  from  this  that  the  Legislature  has  defined 
a  misdemeanor  to  be  every  offense  lower  than  a  felony  pro- 
hibited by  statute;  and  therefore  the  statute  limiting  pros- 
ecutions for  misdemeanors  to  one  year  and  six  months  applies 
only  to  such  acts,  lower  than  felonies,  as  are  prohibited  by 
statute. 
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'^  Misdemeanors  at  common  law  are  divided  into  two  classes: 
first,  such  as  are  penal  at  common  law,  and  second,  such  as 
are  penal  hy  statute.  It  is  the  latter  class  of  misdemeanors 
which  onr  statute  defines,  and  it  is  to  that  class  only  the  lim- 
itation applies.  The  misconduct  charged  in  these  proceedings 
does  not  come  within  the  category  of  acts  prohibited,  or  penal 
by  statute,  and  therefore  is  not  affected  by  the  statute  limiting 
prosecutions  for  misdemeanors. 

"  The  principle  here  contended  for  is,  I  think,  recognized 
in  the  case  of  The  People  ex  rel.  Ebonezer  Noyes  v.  Francis 
A.  Allison,  68  111.  151.  That  was  an  information  filed  in  the 
Supreme  Court  for  a  rule  upon  Allison  to  show  cause  why 
his  name  should  not  be  stricken  from  the  roll  of  attorneys. 
In  discharging  the  rule  the  court  says :  *  Nearly  seven  years 
have  elapsed  since  the  alleged  misconduct.  No  explanation 
is  given  for  the  delay,  and  the  law  will  not  favor  prosecutions 
of  this  character  after  the  lapse  of  such  a  great  length  of  time. 
*  *  *  The  parties  whose  rights  are  injuriously  affected 
by  conduct  of  the  character  alleged,  ought  to  exhibit  his 
information  within  a  reasonable  time.  *  *  *  In  analogy 
to  our  statutes  which  bar  prosecutions  for  misdemeanors, 
there  ought  to  be  a  limit  as  to  the  time  in  which  information 
could  be  filed.' " 

It  seems  then,  according  to  the  opinion  of  the  Judge  below, 
that  a  certain  class  of  misdemeanors,  to  wit,  "  those  not  made 
so  by  statute,"  are  not  within  the  bar  of  any  statute  of  limita- 
tions. 

In  defining  misdemeanors  our  statute  does  not  recognize 
two  classes.  "Every  other  offense  ( than  felony  )  is  ^amis- 
demeanor,'  "  whether  made  so  by  common  law  or  by  statute, 
and  whether  the  punishment  is  provided  by  common  law  or 
by  statute.  And  so  that  no  question  may  arise,  a  class  o£ 
cases  made  offenses  by  statute,  and  to  which  no  punishment 
had  been  affixed^  are  declared  to  be  misdemeanors. 

The  case  of  People  ex  rel.  Noyes  v.  Allison,  63  111.  151, 
cited  by  the  judge  below,  and  the  reasoning  based  by  him 
thereon,  has  no  application  to  the  question  here.  "Striking 
an  attorney's  name  from  the  roll  is  not  viewed  as  punishment 
for  contempt."    Bapalje  on  Cont,  Sec.  15,  and  cases  cited. 
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Mr.  John  A.  Rose,  for  defendant  in  error. 

It  is  contended  by  eonnsel  for  Beattie  that  the  statute  of 
limitations  relating  to  misdemeanors  includes  contempt  pro-, 
ceediugs.  In  other  words,  they  say :  Admitting  that  Beattie 
is  an  otBcer  of  the  court;  admitting  that  as  such  officer  Beattie 
did  manufacture  testimony  and  o£Fer  it  upon  the  trial  of  the 
Gordon  case,  and  thereby  prostitute  the  court  for  gain;  admit- 
ting that  he  did  knowingly  give  to  the  complainant  in  that 
case  a  paper  purporting  to  be  an  absolute  decree  of  divorce, 
knowing  at  the  same  time  that  none  had  been  granted,  and  did 
thereby  commit  an  atrocious  fraud  upon  his  client;  admitting 
tliat  it  did  not  come  to  the  knowledge  of  the  court  before 
which,  and  against  which,  these  contemptible  frauds  were 
committed,  until  more  than  eighteen  montlis  after  they  were 
committed,  and  admitting  that  the  court  did  move  at  once 
upon  receiving  proper  information  that  they  had  been  com- 
mitted; admitting  all  this,  they  say,  what  of  it?  This 
occurred  more  than  eighteen  months  ago;  this  is  barred;  you 
are  powerless  to  vindicate  the  dignity  of  the  court;  powerless 
to  punish  a  trusted  officer  of  the  court  for  basely  imposing 
upon  it  and  upon  a  client.  It  is  true  he  did  all  these  things, 
but  he  covered  his  tracks  so  well  that  you  did  not  find  it  out 
until  more  than  eighteen  months  after  it  was  committed,  and 
now  we  would  be  pleased  to  know  what  you  are  going  to  do 
about  it? 

Criminal  contempts  are  defined  to  be  direct,  such  as  are 
committed  in  the  presence  of  the  court  while  sitting  judicially; 
and  constructive,  such  as,  though  not  committed  in  the  pres- 
ence of  the  court,  yet  tend  to  obstruct,  embarrass,  or  prevent 
the  due  administration  of  justice  therein.  People  v.  Wilson, 
64  111.  195;  Whittem  v.  State,  36  Ind.  196. 

And  superior  courts  of  record  have  always  exercised  the 
power  by  contempt  to  punish  their  officers  for  negligent,  cor- 
rupt or  oppressive  conduct,  whereby  injury  has  been  wrought 
upon  third  parties,  and  whereby  the  court  itself  and  the 
administration  of  justice  have  been  brought  into  disgrace. 
Cartwright's Case,  114  Mass.  230;  In  re  Pitman,!  Curtis,  186; 
Yates  V.  Lansing,  9  Johns.  395. 
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Criminal  contempts  are  offenses  against  the  State,  and  are  so 
because  thej  are  offenses  against  the  administration  of  justice ; 
and  the  act  which  so  constitutes  an  offense  against  the  State, 
may  or  may  not  constitute  a  crime  against  the  State ;  or, 
restated,  the  act  which  constitutes  a  contempt,  may  be  a  felony, 
as  subornation  of  perjury  by  an  attorney  (State  v..  Holding,  1 
McCord  (S.  C.)  379);  may  be  a  misdemeanor,  as  an  assault  by 
an  attorney'  in  a  court  room  (Middlebrook  v.  State,  43  Conn. 
257);  or  may  be  neither  the  one  nor  the  other,  as  for  a  Jew  to 
refuse  to  be  sworn  on  Saturday  (Stansbury  v.  Marks,  2  Dallas 
(Pa.),  213;  and  a  court  can  rightfully  punish  it  on  summary 
conviction,  whether  the  same  act  be  punishable  as  a  crime  on 
indictment  or  not;  a  conviction  on  indictment  will  not  purge 
the  contempt,  nor  will  a  conviction  for  a  contempt  be  a  bar  to 
an  indictment;  the  offense  may  be  double;  and  so  are  the 
remedy  and  the  punishment.  Middlebrook  v.  State,  43  Conn. 
257. 

The  power  of  the  courts  in  this  regard  being  founded  on 
the  principle  of  self-preservation,  it  does  not  at  all  deprive 
them  of  it  that  the  law  has  provided  some  other  mode  for 
punishing  the  offender;  it  is  quite  immaterial  that  the  offense  is 
indictable.  Kex  v.  Lord  Ossulston,  2  Strange,  1107;  Sub. 
Nom.  King  v.  Pierson,  Andrews,  310. 

And  the  right  of  punishing  contempts  by  summary  convic- 
tion is  inherent  in  all  superior  courts  of  justice,  and  is  essential 
for  their  protection  and  existence.  It  is  a  branch  of  the 
common  law  adopted  and  sanctioned  in  this  State.  The  dis- 
cretion involved  in  this  power  is  in  a  great  measure  arbitrary 
and  undefinable;  and  yet  the  experience  of  aires  has  demon- 
strated that  it  is  perfectly  compatible  with  civil  liberty,  and 
auxiliary  to  the  purest  mode  of  justice,  and  the  known  exist- 
ence of  such  a  power  prevents,  in  a  thousand  instances,  the 
necessity  of  executing  it.  Cartwright's  Case,  114  Mass.  230; 
Middlebrook  v.  State,  43  Conn.  257;  People  v.  Wilson,  64 
III.  195. 

What  are  superior  courts  within  the  meaning  of  this  rule  is 
an  important  subject  of  inquiry,  and  it  may  be  stated  at  the 
outset  that  it  is  not  at  all  necessary  to  the  inherent  power  of 
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the  court  to  fine  and  imprison  for  criminal  contempt,  tbat  it 
ahonld  have  criminal  jurisdiction.  The  Conrt  of  Common 
Pleas  in  England  bad  no  criminal  jurisdiction,  but  its  inherent 
power  in  this  regard  was  never  questioned.  So  the  Court  of 
Common  Pleas  of  Connecticut  has  no  criminal  jurisdiction, 
but  its  power  in  this  regard,  when  questioned,  was  distinctly 
affirmc'l.     Middlebrook  ▼.  State,  43  Conn.  257. 

Tlie  power  to  punish  for  contempt  being  inherent  in  courts 
of  justice,  and  necessary  to  enable  them  to  preserve  their  dig- 
nity and  enforce  their  process,  and  so  attain  the  ends  of  their 
creation,  the  power  of  the  Legislature  to  regulate  the  same 
may  well  be  doubted.  Arnold  v.  Commonwealth,  80  Kj. 
300;  Ex  parte  Robinson,  19  Wal.  510;  Re  Wolley,  11  Bush 
(Ky.),  95. 

If  the  conrt  is  created  by  the  constitution,  and  the  Supe- 
rior Court  of  Cook  County  is  a  constitutional  conrt,  it  is  clear 
upon  principle  that  the  Legislature  has  no  such  power  unless 
it  is  conferred  upon  it  by  the  constitution,  and  it  has  been  so 
decided.     State  v.  Merrill,  16  Ark.  384. 

^^  In  the  absence  of  constitutional  provision  on  the  subject, 
the  better  opinion  seems  to  be  that  legislative  bodies  have 
not  the  power  to  limit  or  regulate  the  inherent  power  of 
courts  to  punish  for  contempt.  This  power  being  necessary 
to  the  \erj  existence  of  a  court,  as  such,  the  Legislature  has 
no  right  to  take  it  away  or  hamper  its  free  existence.  This 
is  no  donl)t  true  in  the  case  of  a  court  created  by  the  consti- 
tution. Such  a  court  can  go  beyond  the  provisions  of  the 
statute  in  order  to  preserve  and  enforce  its  constitutional 
powers,  by  treating  as  contempts  acts  which  may  clearly  invade 
them."     Rapalje  on  Contempt,  Sec.  111. 

"  If  the  court  be  created  and  its  jurisdiction  conferred  by 
the  constitution,  then  the  power  to  punish  for  contempts  in 
such  court  also  exists  by  virtue  of  the  constitution,  and  the 
Legislature  can  not  deprive  the  court  of  such  power."  State 
v.  Frew,  24  West  Ya.  460.  "  The  power  to  punish  for  con- 
tempts is  incidental  to  all  courts  of  justice,  independently  of 
statutory  provisions."  Clark  v.  People,  Breese,  340.  "Courts 
possess  the  power  to  punish  contempts  independently  of  leg- 
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islation,  and  this  power  is  one  the  Legislature  can  neither 
destroy  nor  abridge."  Holman  v.  State  (Ind.),  5  N.  E.  Eep. 
556. 

"The  constitution  has  established  the  judiciary  and  made  it 
a  co-ordinate  department  of  the  State  government,  and  neces- 
sarily incidental  is  the  power  to  punish  for  contempts.  This 
power  is  incidental  to  all  courts  of  justice  independently  of 
statutory  provisions."     People  v.  Wilson,  64  III.  225. 

"It  is  conceded  that  a  court  has  the  inlierent  power  to  pun- 
ish, by  fine  and  imprisonment,  for  contempt;  and,  it  might  be 
added,  the  Legislature  has  no  power  to  take  from  the  court 
the  power  to  protect  itself  from  such  flagrant  contempts  as 
are  offered  to  the  court  in  this  particular  case.  To  sanction 
the  exercise  of  such  legislative  action  would,  in  effect,  defeat 
the  administration  of  justice."  Arnold  v.  Commonwealth,  SO 
Ky.  300. 

''  The  Legislature  can  not  takeaway  from  a  court  any  juris- 
diction given  to  it  by  the  constitution."  Burns  v.  Henderson, 
20  111.  264. 

"  Tlie  statutory  enumeration  of  acts  constituting  contempts 
can  not  be  taken  as  the  arbitrary  measure  of  an  inherent 
power  of  the  court  to  punish  for  contempt."  Hughes  v. 
People,  5  Col.  436. 

"The  Legislature  has  no  power  to  abridge  the  jurisdiction 
of  the  Circuit  Court."  Meyers  v.  People,  67  III.  509 ;  Wilson 
y.  People,  94  111.  426. 

"  Under  the  constitution  there  is  no  distinction  between  tlie 
Superior  Court  of  Cook  County  and  the  Circuit  Court  of 
Cook  County;  both  courts  have  the  same  jurisdiction  and 
exercise  tlie  same  powers."  Berkowitz  v.  Lester  (111.),  UN, 
E.  Rep.  860. 

"  The  Superior  Court  of  Cook  County  has  the  same  powers 
as  the  Circuit  Court."  Jones  v.  Albee,  70  III.  34;  Samuel  v. 
Agnew,  80  111.  553. 

In  a  contempt  of  court  there  may  be  the  element  of  con- 
tumacy, and  all  cases  of  contempt  which  contain  this  element 
are  called  criminal  contempts,  and  their  punishment,  in  con- 
^quence,  is  termed  a  criminal  proceeding;  but  this  is  not, 
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Btrictly  8})eakin^,  accurate;  as  a  contemnor  is  not  entitled  to 
many,  if  any,  of  the  rights  of  trial  guaranteed  a  criminal. 

1.  A  criminal  proceeding  can  only  be  begun  in  a  superior 
court  by  indictment  or  information.  Neither  is  necessary  in 
case  of  contempt 

''This  (a  criminal  contempt)  is  not,  strictly  speaking,  a 
criminal  proceeding,  for  such  a  charge  must  either  be  pre- 
sented by  indictment  or  information."  Whitman  v.  State,  36 
Ind.  203;  Teller  v.  People,  7  Col.  45. 

2.  In  a  criminal  proceeding,  the  prisoner  is  entitled  to  a 
trial  by  jury,  a  contemner  is  not 

'*  In  a  proceeding  for  contempt  the  party  is  not  entitled  to 
trial  by  jury."  Neil  v.  State,  9  Ark.  259;  Hughes  v.  People, 
5  Col.  436. 

3.  A  contemnor  is  never  entitled  to  a  change  of  venne ; 
a  prisoner  may  be. 

'*  Information  against  persons  for  contempt,  are  not  within 
the  meaning,  nor  of  the  character  of  information,  in  the  5th 
section  of  the  act  in  relation  to  change  of  venue.  Rev.  Stat. 
528.  Informations,  within  the  meaning  of  said  act,  are  such 
as  are  punishable  under  the  provisions  of  the  criminal  code," 
etc.     Crook  v.  People,  16  111.  535. 

4.  It  is  very  doubtful  whether  the  executive  has  the 
power  to  pardon  a  contemnor;  he  certainly  has  to  pardon  a 
criminal.  It  has  been  held  that  he  has  that  power,  but  as 
respectable  an  authority  as  Judge  Story  holds  that  he  has  not. 

I  contend  that  the  statute  of  limitations  applicable  to  misde- 
meanors does  not  cover  prosecutions  for  contempt;  that  statute 
applies  only  to  prosecutions  based  upon  indictment  of  a  grand 
jury,  informations  filed  ex  officio  by  the  staters  attorneys,  and 
on  appeals  from  justices  of  the  peac?,  etc. 

In  the  statutes  of  1845  (Sec.  6,  p.  528)  providing  for 
changes  of  venue  in  criminal  cases,  the  opening  sentence  is  as 
follows :  '*  That  when  any  defendant  in  any  indictment  or 
information  in  any  court  of  this  State,"  etc. 

The  statute  then  goes  on  and  provides  in  what  cases  change 
of  venue  shall  be  allowed.  In  a  case  of  contempt,  the  con- 
temnor prayed  a  change  of  venue,  and  relied  upon  that  statute 
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in  its  support.  The  Supreme  Court  of  this  State  held  that 
tlie  word  information  in  that  statute  did  not  relate  to  con- 
tempts, and  in  the  opinion  used  the  following  languao^e : 

"  Informations  against  persons  for  contempts  in  disturbing 
the  order  of  court  in  the  presence  or  out  of  it,  are  not 
within  the  meaning  nor  in  the  character  of  informations,  in 
the  fifth  section  of  the  act  in  relation  to  change  of  venue.  Rev. 
Statutes,  528.  Informations  within  the  meaning  of  said  act, 
are  such  as  are  punishable  under  the  provisions  of  the  crimi- 
nal code  upon  presentment  of  the  grand  jury,  informations 
filed  eX'Officio  by  the  state's  attorneys,  and  appeals  from  jus- 
tices of  the  peace,"  etc.     Crook  et  al.  v.  People,  16  111.  535. 

The  opening  sentence  of  the  statute  of  limitations  is:  "  All 
prosecutions  by  indictment  or  otherwise  for  misdemeanors," 
etc.  I  contend  that  the  word  "  otherwise "  as  there  used 
means  information  by  the  state's  attorney,  appeals  from  justices, 
etc.,  and  does  not  inchide  informations  for  contempts.  This 
position,  in  my  judgment,  is  fully  sustained  by  the  Crook  case. 

I  have  searched  the  books  in  vain  for  a  contempt  case  in 
which  the  statute  of  limitations  was  interposed. 

The  case  which,  in  my  judgment,  is  most  analogous  to 
tliis,  is  one  for  the  disbarment  of  an  attorney.  In  a  recent 
case  of  that  nature  in  California  this  defense  was  interposed, 
but  was  held  bad.  The  court  says :  "  As  to  the  objection 
made  that  the  oflFenses  charged  are  barred  by  the  statute  of 
limitations,  it  appears  that  the  acts  complained  of  were  com- 
mitted some  three  years  since.  We  do  not  understand  that  a 
charge  of  this  kind  can  be  barred  by  the  statute  of  limitations, 
or  that  it  should  be  under  any  circumstances.  The  fullest 
opportunity  should  be  given  to  investigate  the  conduct  of  an 
attorney  who  is  charged  with  a  violation  of  his  duties  as  such. 

"  We  are  not  prepared  to  say,  as  a  matter  of  law  upon  this 
demurrer,  that  the  accusation  is  barred  either  by  the  express 
terms  of  the  statute  of  limitations  or  by  analogy."  In  re 
Lowenthal,  21  Pacific  Reporter,  7. 

The  same  doctrine  is  virtually  announced  in  Tlie  People,  etc., 
V.  Allison,  68  111.  151,  the  court  holding  that  in  a  case  of  that 
nature  tlic  information  should  be  filed  within  a  reasonable  time. 
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Garnett,  J.  Charles  J.  Beattie,  an  attorney  at  law  prac- 
ticing in  Chicago,  was  employed  by  Ada  E.  Gordon  to  pro- 
cure a  divorce  for  her  from  her  liusband,  George  B.  Gordon. 
To  that  end  he  filed  a  bill  for  divorce  in  her  name  against  her 
husband  in  tlie  Superior  Court  of  Cook  County,  on  March  4, 
1877,  charging  the  defendant  with  cruelty,  desertion  and 
adultery.  The  husband,  being  a  non-resident,  was  served  by 
publication.  The  cause  came  to  a  hearing  on  May  7th  of  that 
year,  the  defendant  having  been  defaulted  for  want  of  appear- 
ance. The  deposition  of  James  L.  Watson,  which  was  taken 
by  Beattie  before  a  notary  public,  was  read  on  the  hearing, 
and  Mrs.  Gordon  testified  orally  in  her  own  behalf.  The 
judge  before  wliom  the  case  was  tried  was  not  satisfied  with 
the  evidence,  and  continued  the  hearing  to  the  27th  of  the 
same  month.  After  the  hearing  on  May  7th,  and  on  the  same 
day,  Beattie  delivered  to  Mrs.  Gordon  what  purported  to  be  a 
copy  of  a  decree  of  divorce  in  the  cause,  and  she,  later  in  the 
same  day,  was  married  to  one  Wilson. 

On  May  27th  Beattie  again  appeared  in  court  and  called  R. 
J.  Coffeen  as  a  witness.  Watson  and  Coifeen  testified  to  the 
same  acts  of  infidelity  by  the  defendant,  and  u]H)n  tlicir  evi- 
dence a  decree  was  entered  the  next  day.  May  2Sth,  divorcing 
Ada  E.  from  George  B.  Gordon  on  tlic  ground  of  his  adultery. 
At  the  February  term,  1889,  of  the  Superior  Court,  George 
B.  Gordon  tiled  a  petition  to  vacate  the  decree,  alleging  that 
the  testimony  of  Watson  and  Coffeen  was  untrue,  and  on 
*  March  7th  lie  filed  a  second  petition  alleging  that  the  charge 
of  adultery  against  him  was  false,  and  that  he  believed  that 
Beattie,  without  the  knowledge  of  Mrs.  Gordon,  procured 
said  witnesses  to  sustain  the  charges  of  the  bill,  knowing  that 
they  had  no  knowledge  of  adultery  of  the  petitioner,  and  that 
on  May  7,  1887,  before  any  decree  was  entered,  Beattie 
delivered  to  said  Ada  a  paper  purporting  to  be  a  true  copy  of 
decree  entered  in  said  cause,  and  praying  that  a  rule  might 
issue  against  Beattie  to  show  cause  why  he  should  not  be 
attached  for  contempt.  A  rule  to  show  cause  was  entered, 
Beattie  came  in  March  12th,  denied  the  contempt,  and  moved 
for  an  order  requiring  the  petitioner  to  file  interrogatories, 
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which  was  done.  Beattio  answered  the  interrogatories,  and 
upon  the  issues  formed,  the  court  adjudged  liira  guilty  of 
contempt  in  the  presentation  of  testinibny  which  he  knew  to 
be  false,  and  in  i.-suing  to  Ada  E.  Gordon  a  fictitious  copy  of 
a  decree  for  a  divorce  in  the  case,  and  sentenced  him  to 
imprisonment  in  the  county  jail  for  a  year  and  to  pay  a  fine 
of  $500  and  costs. 

■  On  the  hearing  of  tlie  motion  to  commit  for  contempt, 
appellant  moved  the  court  to  dismiss  the  prosecution  on  the 
grounds  that  the  same  was  barred  by  the  statute  of  h'mitations 
of  one  \^ear  and  six  months,  and  that  is  the  defense  requiring 
consideration.  The  statute  (Sec.  4,  Div.  4,  Chap.  38)  is  as  fol 
lows:  "  All  prosecutions,  by  indictnjent  or  otherwise,  for  mis- 
demeanor, or  for  any  line  or  forfeiture  under  any  penal  statute, 
shall  be  commenced  within  one  year  and  six  months  from  the 
time  of  committing  the  offense,  or  incurring  the  tine  or  forfeit- 
ure, except  as  otherwise  provided  by  law."  Sec.  5  of  Div.  2, 
Chap.  38,  describes  a  felony  as  "  an  offense  punishable  with 
death,  or  by  imprisonment  in  the  penitentiary,"  while  by  Sec 
6,  "  Every  other  offense  is  a  misdemeanor.  Where  the  per- 
formance of  an  act  is  prohibited  by  any  statute,  and  no  pen- 
alty for  the  violation  of  such  statute  is  imposed,  the  doing  of 
such  act  is  a  misdemeanor,  and  may  be  punished  by  fine  not 
exceeding  $100,  or  imprisonment  in  the  county  jail  not 
exceeding  six  months,  or  both,  in  the  discretion  of  the  court." 
This  is  not  the  case  of  a  civil  contempt,  in  which  the  action  of 
the  court  is  for  the  benefit  or  advantage  of  another  party  to 
the  proceeding,  but  appellant  is  charged  with  a  criminal 
contempt  in  doing  that  which  obstructs  the  administration  of 
justice.     See  Rapalje  on  Contempts,  Sec.  21. 

The  Supreme  Court  of  this  State  has  uniformly  held 
that  acts  in  disrespect  of  the  court,  or  its  process,  which 
obstruct  the  administration  of  justice,  are  in  the  nature  of 
criminal  offenses.  Stuart  v.  The  People,  3  Scam.  395; 
Haines  v.  The  People,  97  111.  161;  The  People  v.  Neill,  74 
111.  68. 

In  this  the  Supreme  Court  of  the  United  States  fully 
agrees,  having  dtcided  that  a  contempt  of  that  kind  is  a  spe- 
cific criminal  offease,  and  the  imposition  of  a  fine,  therefore,  a 
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judgment  in  a  criminal  case.  New  Orleans  v.  The  Steamship 
Co.,  20  Wal.  387. 

The  prosecution  in  snch  cases  mnst  be  in  the  name  of  the 
people.  The  punishment  is  either  by  fine  or  imprisonment, 
or  both.  If  the  accused  is  acquitted,  the  people  can  neither 
have  an  appeal,  nor  maintain  a  writ  of  error  (People  v.  Neill, 
supra),  the  reason  given  being  that  a  proceeding  for  con- 
tempt in  thwarting  the  process  of  the  court  was  a  prosecution 
in  behalf  of  the  people  and  in  the  nature  of  a  criminal  pro- 
ceeding. 

"Many  acts  are  both  contempts  of  court  and  indictable 
crimes.  ♦  *  ♦  The  indictment  and  the  proceeding  for 
contempt  are  entirely  distinct  and  neither  will  be  a  bar  to  the 
other."     2  Bishop  on  Criminal  Law,  Sec.  264. 

An  attorney  who  procures  false  evidence,  knowing  it  to  be 
false,  with  the  intention  of  deceiving  the  court  and  thus  inter- 
fering with  the  due  administration  of  justice,  is  not  only 
guilty  of  contempt  of  court,  but  of  subornation  of  perjury, 
a  felony  punishable  by  imprisonment  in  the  penitentiary  not 
less  than  one  year,  nor  more  than  fourteen  years.  Sea  ^25, 
Chap.  38,  S.  S.  The  punishment  of  contempt  fixes  its  char- 
acter as  a  misdemeanor,  as  the  penalty  may  be  either  by  fine 
or  confinement  in  jail,  or  both.  Lamkin  v.  The  People,  94 
111.  601. 

No  doubt  can  be  entertained  that  the  prosecution  of  the 
felony  (subornation  of  perjury)  may  be  barred  in  three  years, 
but  the  State  contends  that  the  minor  oflFense  (contempt  of 
court)  may  be  punished  whenever  the  machinery  of  the  law 
is  set  in  motion.  And  the  sentence  of  the  Superior  Court 
proceeded  upon  the  theory  that  the  limitation  is  only  appli- 
cable to  misdemeanors  prohibited  by  statute,  and  as  there  is  no 
prohibitory  statute  for  this  class  of  contempts,  theoflPender  is 
exposed  to  punishment  without  limit  as  to  time  of  instituting 
the  proceedings.  If  this  peculiar  intent  is  to  be  attributed  to 
the  Legislature,  it  mnst  be  made  very  plain  from  the  language 
of  the  statute.  That  there  is  any  good  reason  for  greater  len- 
ity in  dealing  with  offenses  prohibited  by  statute  than  those 
governed  by  common  law,  has  not  been  suggested.  The  more 
flagrant  the  offense,  the  more  natural  it  is  tiiat  the  Legislature 
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shonld  attempt  to  repress  it  by  express  statute,  and  tlie  more 
remote  the  probability  that  to  such  cases  a  special  and  dis- 
criminating favor  should  be  exteuded.  It  can  not  be  sup- 
posed that  the  law  intended  relief  and  immunity,  after  the 
lapse  of  a  year  and  six  months,  for  all  misdemeanors  pro- 
hibited by  a  statute,  while  offenses  of  the  same  class  recog- 
nized by  common  law  only,  are  exposed  to  prosecution  at  any 
time  during  the  life  of  the  offender. 

The  fact  that  the  contempt  charged  against  Beattie  is  one 
of  the  gravest  character,  can  nut  affect  the  application  of  the 
rule.  If  the  bar  of  the  statute  is  denied  here,  it  must  be 
denied  to  all  classes  of  misdemeanor,  however  trivial,  which 
have  escaped  the  denunciation  of  statute  law.  Adopting  that 
rule,  such  offenses  are  as  far  removed  from  oblivion  by  lapse 
of  time  as  murder,  which  may  be  the  subject  of  indictment 
at  any  period  after  the  death  of  the  person  killed.  All  felo- 
nies except  arson  and  forgery,  are  barred  in  three  years,  if 
the  accused  during  that  time  is  usually  and  publicly  resident 
within  this  State. 

A  felony,  however,  is  uniformly  treated  as  deserving  of 
greater  odium  and  severer  punishment  than  any  misdemeanor. 
For  some  misdemeanors,  it  is  true,  the  jury  may  in  their 
discretion  imprison  in  the  penitentiary.  But  if  alternative 
penalties  are  provided,  one  of  which  is  imprisonment  in  the 
county  jail  or  fine,  the  offense  is  a  misdemeanor,  although  the 
accused  might  have  been  confined  in  the  penitentiary,  in  the 
discretion  of  the  jury.     Lamkin  v.  The  People,  supra. 

Imprisonment  in  the  penitentiary  is  the  last  penalty  for  a 
felony,  and  Sec.  7,  Div.  2,  Chap.  38,  declares  every  person 
convicted  of  certain  felonies,  including  subornation  of  perjury, 
infamous,  and  the  offender  is  rendered  incapable  of  holding 
any  oflSce  of  honor,  trust  or  profit,  of  voting  at  any  election 
or  serving  as  a  juror,  unless  ho  is  again  restored  to  such 
rights  by  the  terms  of  pardon  or  otherwise,  according  to 
law.  With  these  provisions  of  the  statute  before  us,  we  can 
not  believe  that  Sec.  4,  Div.  4,  Chap.  38,  was  intended  to  ex- 
clude from  the  benefit  of  the  one  year  and  six  months  limita- 
tion, all  misdemeanors  not  prohibited  by  statute.  Indeed, 
the  section  provides  that  all  prosecutions,  by  indictment  or 
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othenoisey  for  nii&domeanors,  shall  be  commenced  within  one 
year  and  six  months  from  the  time  of  the  committing  of  the 
offense,  while  Sec.  6,  Div.  2,  describes  every  offense  as  a  mis- 
demeanor which  id  not  punishable  by  death  or  imprisonment 
in  the  penitentiary.  These  sections  are  so  plain  and  unam- 
bigaous  that  nothing  short  of  a  strained  and  unnatural  inter- 
pretation can  find  a  distinction  in  them  between  the  two 
classes  of  misdemeanors  now  under  discu8sii>n.  Neither  can 
it  be  said  that  the  Legislature  in  passing  those  sections,  over- 
looked common  law  misdemeanors,  and  so  had  no  intention 
to  provide  a  limitation  for  misdemeanors  not  prohibited  by 
statute.  For,  aside  from  the  aversion  of  courts  to  the  dis- 
covery of  legislative  oversight  when  the  law  is  expressed  in 
plain  terms,  we  have  positive  evidence  in  Sec  20,  Div.  2, 
Chap.  88,  that  the  e^bject  of  the  offenses  not  prohibited  by 
statute  was  under  consideration,  and  the  existence  of  misde- 
meanors not  defined  by  statute  recognized,  as  it  is  declared  by 
that  section  that  *'all  offenses  not  provided  for  by  statute  law 
may  be  punished  by  fine  or  imprisonment  in  the  discretion  of 
the  court,  provided  the  fine  shall  in  no  case  exceed  $500, 
and  the  imprisonment  one  year." 

The  People  v.  Allison,  68  111.  161,  relied  on  by  the  State, 
does  not  decide  the  question  now  presented,  but  the  court 
does  say:  '^  In  analogy  to  our  statutes  which  bar  prosecutions 
for  misdemeanors,  there  ought  to  be  a  limit  as  to  the  time 
in  which  the  information  could  be  filed." 

Another  argument  for  the  State  is  that  the  power  to  pun- 
ish for  contempt  is  inherent  in  all  courts,  and  necessary  to 
preserve  their  dignity,  enforce  their  process,  and  so  attain  the 
end  of  their  creation ;  and  if  the  court  is  created  by  the  con- 
stitution, as  the  Superior  Court  is,  the  Legislature  is  without 
authority  to  prohibit  the  exercise  of  the  power  of  the  court. 
All  that  might  be  admitted,  and  we  deny  no  part  of  the  asser- 
tion when  we  say  that  the  power  to  punish  for  contempt, 
without  limit  as  to  time,  is  not  necessary  to  preserve  tlie 
dignity  of  the  court,  or  to  enable  it  to  enforce  its  process,  or 
to  attain  the  ends  of  its  creation.  Nor  do  State  v.  Merrill,  16 
Ark.  384;  Middlebrook  v.  State,  43  Conn.  257;  Araold  v. 
Commonwealth,  80  Ky.  300;  Ex  parte  Robinson,  19  Wal.  510; 
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Ee  Wolley,  11  Bush  (Ky.),  95,  deny  the  right  of  the  Legisla- 
ture to  regulate  the  punishment  of  contempt.  On  the  con- 
trary, all  of  those  cases  (except  19  Wal.  510,  where  a  doubt  is 
expressed)  recognize  the  right  of  the  Legislature  to  regulate 
the  power,  but  not  to  destroy  or  withdraw  any  part  of  it. 
Tliese  authorities  do  not  appear  to  go  as  far  in  that  direction 
as  Stuart  v.  People,  3  Scam.  895,  where  it  was  said  that  the 
statute  then  in  force  might,  with  great  propriety,  be  regarded 
as  a  limitation  upon  the  power  of  the  courts  to  punish  for  any 
other  contempt  than  those  named  therein. 

The  statutes  of  limitation  are  no  longer  frowned  upon  by 
the  courts,  but  are  regarded  as  beneficent  laws,  promotive  of 
peace  and  repose  in  the  conmiunity,  and  not  requiring  any- 
thing unreasonable  from  thpse  whose  rights  may  be  affected 
by  their  operation. 

In  Lamkin's  case,  the  Supreme  Court  quotes  approvingly 
the  remarks  of  Mr.  Wharton  in  relation  to  such  statutes,  as 
follows:  "  Here  the  State  is  the  grantor,  surrendering  by  act 
of  grace  its  right  to  prosecute,  and  declaring  the  offense  to 
be  no  longer  the  subject  of  prosecution.  The  statute  is  not  a 
statute  of  process,  to  be  scantily  and  grudgingly  applied,  but 
an  amnesty,  declaring  that  after  a  certain  time  oblivion  shall  be 
cast  over  the  offense;  that  tlie  offender  shall  be  at  liberty  to 
return  to  his  country  and  resume  his  immunities  as  a  citizen, 
and  that  from  henceforth  he  may  cease  to  preserve  the  proofs 
of  his  innocence,  for  the  proofs  of  his  guilt  are  blotted  out. 
Hence  it  is,  that  statutes  of  limitation  are  to  be  liberally  con- 
strued in  favor  of  the  defendant,  not  only  because  such 
liberality  of  construction  belongs  to  all  acts  of  amnesty  and 
grace,  but  because  the  very  existence  of  the  statute  is  a  recog- 
nition and  notification  by  the  Legislature  of  the  fact  that  time, 
while  it  gradually  wears  out  proofs  of  innocence,  has  assigned 
to  it  fixed  and  positive  periods  in  which  it  destroys  proofs  of 
guilt." 

The  members  of  this  court  are  all  of  opinion  that  the  pros- 
ecution of  the  charge  of  contempt  was  barred  by  the  statute 
of  limitations,  when  this  proceeding  was  commenced. 

The  sentence  of  the  Superior  Court  is  reversed. 

Judgment  reversed. 
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ACTIONS. 

1.  A  creditor  may  brincr  suit  for  the  recovery  of  monAy  due  and 
unpaid,  without  waiting:  for  the  time  to  arrive  when  the  debtor  prom- 
ises that  payment  shall  be  made.  Coughlin  v.  Gutta  Percha  dt  Bub- 
her  M/g.  Co.,  71 

ADMIiSlSTRATlON— See  Nkgotiable  Instruments,  7. 

1.  A  deed,  the  consideration  of  which  was  not  valuable,  can  not  be 
reformed,  no  matter  how  meritorious  the  consideration  or  motive  for 
makinp:  it  may  have  been.     Lf/nn  v.  Lynn^  29U 

2.  In  the  case  of  powers,  equity  will  not  aid  an  imperfect  eiecutiou 
for  the  benefit  of  grandchildren.     Id,,  29-i 

3.  Upon  an  appeal,  in  administration  proceeding,  from  a  decree  of 
sale  of  real  estate  for  the  piiyment  of  debts,  the  fact  beingf  that  the  will 
under  which  the  same  was  derived  by  deceased,  was  followed  by  a  deed 
by  the  maker  thereof,  attempting  to  convey  the  property  in  question 
ir\  truet  for  a  person  since  deceased,  and  surviving  grandchildren,  said 
property  having  been  misdescribed  therein,  this  court  holds  that  said 
deed  can  not  be  reformed,  that  the  will  in  question  vested  a  good  title 
in  the  beneficiary  named  therein,  and  declines  to  interfere  with  such 
decree.     Id,,  299 

4.  Upon  an  appeal  from  an  order  and  judgment  entered  by  the 
Circuit  Court,  disallowing  a  claim  filed  originally  in  the  Probate  Court 
against  the  estate  of  a  deceased  person,  this  court  holds  that  the  guar- 
anty by  him  and  another  upon  the  formation,  with  others,  of  a  corpo- 
ration, of  the  payment  to  it  of  certain  indebtedness  claimed  to  be  due 
them,  the  same  being  contributed  by  them  toward  the  assets  thereof, 
amounted  to  a  guaranty  that  the  indebtedness  existed  as  well  as  that 
ptiymbnt  should  be  made;  that  the  assignment  thereof  to  the  corpora- 
tion carried  in  equity  all  the  securities  the  guarantors  had  for  its  pay- 
ment; that  the  original  agreement,  being  under  seal,  is  joint  and  several 
under  Sec.  3,  Chap.  76,  R.  S.,  and  that  defendant  was  properly  pro- 
ceeded against;  that  the  second  agreement  given  by  the  said  guarantors 
is  competent  and  sufiicient  evidence  of  the  transfer  of  the  indebtedness 
to  the  corporation  and  of  its  equitable  right  to  the  performance  of  the 
guaranty,  or  damages  in  lieu  thereof,  and  that  a  Probate  Court  has 
jurisdiction  of  such  equity  against  an  estate  in  the  course  of  administra- 
tion.    Union  Oil  Co.  v.  Maxwell.  421 

AGENCY. 

1.  Proof  of  agency  is  not  necessary  in  case  o^  the  bringing  of  suit 
by  an  alleged  agent  in  behalf  of  his  principal,  when  the  latter  adopts 
SHch  act  by  prosecuting  the  same.     Poppers  v.  Meager,  20 

(667) 
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AGENCY.    Continued, 

2.  A  real  estate  broker  who  procures  a  purchaser,  able,  willins  and 
ready  to  complete  a  sale  on  the  terms  stipulated  between  him  and  (be 
teller,  is  entitled  to  his  commission  if  the  sale  fails,  throuf^b  the  default 
of  the  seller,  or  his  inability  to  make  a  good  title.    Parmly  v.  Head, 

134 

8.     Where  the  commission  is  to  be  paid  if  the  sale  froes  through,  the 

same  can  not  be  recovered,   where  a  person  procured  by  the  broker 

verbally  agrees  to  make  the  purchase,  and  afterward  for  no  legal  reason 

refuses  to  do  so.    /<f.,  134 

4.  One  who  attempts  to  act  as  the  agent  of  both  parties  to  a  trans- 
action without  disclosing  that  fact  to  his  principals,  is  precluded  from 
recovering  compensation  for  his  services.     Boyd  v.  DuUaghan,       266 

5.  No  neglect  by  a  special  agent  to  do  a  thing,  touching  which  be 
has  not  been  instructed  by  his  principal,  will  charge  the  latter.  Postal 
Telegraph  Cable  Co.  v.  Lathroj>,  4')0 

6.  In  an  action  to  recover  a  balance  claimed  to  be  due  under  a  con- 
tract to  canvass  a  given  county  for  the  sale  of  a  subscription  book,  this 
court  declines,  in  view  of  the  evidence,  to  interfere  with  the  judgment 
in  behalf  of  the  plaintiff.     Peale  v.  Hill,  444 

7.  In  an  action  to  recover  upon  an  alleged  breach  of  warranty  of 
the  quality  of  certain  hams,  this  court  holds  that  the  defendant  was  the 
agent  of  the  plaintiff  in  the  purchase  of  the  same,  not  the  vendor 
thereof,  and  that  the  judgment  against  him  can  not  stand.  Hunter  v. 
Gordon,  464 

8.  If,  in  the  exercise  of  his  duties,  an  agent  is  intru<(ted  with  the 
operation  of  a  dangerous  machine,  to  guard  bim^ielf  from  personal  lia- 
bility be  must  use  proper  care  in  its  management  and  supervision  so 
that  others  in  the  use  of  ordinary  care  will  not  suffer  in  life,  limb  or 
property.  Such  duty  is  a  common  law  obligation,  and  is  neith^T 
increased  nor  diminiRhed  by  his  entrance  upon  the  duties  of  the  agency, 
nor  can  iifi  breach  be  excused  by  the  plea  that  his  principal  is  charge- 
able.    Baird  v.  Shipman,  503 

9.  An  agent  in  undertaking  and  entering  upon  the  execution  of  a 
particular  work,  is  bound  to  use  reasonable  Ciire  in  the  manner  of  exe- 
cuting it,  so  as  not  to  cause  any  injury  to  third  persons,  which  may  be 
the  natural  consequence  of  his  acts,  and  he  can  not^  by  abandoning  its 
execution  midway,  and  leaving  things  in  a  dangerous  condition,  exempt 
himself  from  liability  to  third  persons  who  suffer  injury  by  reason  of 
his  having  so  left  them  without  proper  safeguards.     Id.^  503 

10.  In  an  action  against  real  estate  agents  for  the  recovery  of  dam- 
ages for  the  death  of  a  third  person  rightfully  upon  premises  owned  by 
a  non-resident,  and  in  their  charge,  it  being  alleged  that  the  same 
occurred  through  the  dangerous  condition  of  a  stable  door  thereon,  this 
court  declines  to  interfere  with  the  verdict  for  the  plaintiff.    /J.,      503 

APPE.\L  AND  ERRGR.—See  Juhisdiction  8;  Pbacticb. 

1 .  The  finding  of  a  court  in  a  given  case  is  entitled  to  the  same 
respect  as  the  verdict  of  a  jury;  and  in  a  trial  by  a  court  its  decision 
will  ordinarily  be  reversed  or  affirmed  by  the  same  rules  which  govern 
when  the  facts  are  tried  by  a  jury.     Moran  v.  Gordon,  46 
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APPEAL  AND  ERROR.     Continued. 

2.  In  an  action  for  the  recovery  of  damages  from  a  cab  company  for 
injuries  suffered  throufrh  the  allef^ed  ne^fligence  of  one  of  its  drivers, 
the  errors  complained  of  being  of  a  harmless  character,  this  court 
declines  to  interfere  with  the  verdict  for  the  plaintiff.  Chicago  Han- 
som Cob  Co.  V.  Haveh'ek,  151 

8.  This  court  will  not  reverse  the  finding  of  a  jury  unless  satisfied 
that  it  is  against  the  manifest  weight  of  the  evidence,  or  is  the  result 
of  passion  or  prejudice,  or  unless  some  error  of  law  has  intervened. 
C.  B.  dt  Q.  R.  R,  Co.  V.  MehUack,  221 

4.  The  failure  of  a  trial  court  to  require  counsel  for  plaintiff  to 
make  an  opening  address  to  the  jury  after  the  evidence  is  closed  and 
before  counsel  for  the  defendant  makes  his  argument,  can  not  be  com- 
plained of  in  view  of  the  diverse  practice  in  this  regard.     Id.,        221 

5.  Krror  can  not  be  assigned  upon  rulings  which  had  no  influence 
in  producing  the  findings  of  the  court.     Conrad  v.  Kloep/er,  228 

6.  This  court  will  not  consider  an  appeal  where  no  errors  are 
assigned  upon  the  record  or  attached  thereto  as  required  by  rule  15 
Bogue- Badenoch  Cow  pony  v.  Boy  den,  262 

7.  Where  the  evidence  is  conflicting  this  court  has  no  authority  to 
set  aside  a  verdict  unless  the  same  is  shown  to  be  manifestly  against 
the  evidence  or  to  have  resulted  from  passion  or  prejudice.  Uiitckley 
V.  Horazdovsky,  259 

8.  This 'court  can  not  consider  alleged  errors  against  persons  not 
parties  to  a  given  appeal.     McNeill  v.  Lacy,  310 

9.  Alleged  errorn  that  do  not  affect  the  party  complaining  can  not 
be  considered  by  this  court.     Porfouesy.  Holmes,  312 

10.  This  court  can  not  pass  upon  an  alleged  erroneous  ruling  touch- 
ing the  introduction  of  certain  evidence,  in  the  absence  of  information 
as  to  what  the  answer  to  the  question  asked,  and  to  which  an  objection 
was  su>itained,  would  have  been".     Gafflcld  v.  Scott,  317 

11.  On  a  second  app-?al,  questions  decided  on  the  former  appeal  in 
the  same  case  will  not  be  re-considered.  Allemania  Ins.  Co.  v. 
Peck,  548 

12.  The  admission  of  incompetent  evidence  not  made  the  subject  of 
exception,   can    not   be  assigned  as  error.    Alexander  y.  Mandeville, 

589 

13.  In  the  absence  from  appellant's  abstracts  of  any  exception  taken 
to  ruling!^  of  the  trial  court  and  the  instructions  given  or  refused  in  a 
case  stated,  this  court  will  not  look  into  the  record  to  supply  the  omis- 
sion.    Parry  y.  Arnold,  622 

14.  An  order  sustaining  a  demurrer,  not  being  a  final  decree,  is  not 
appealable.    Maguire  v.  Woods,  638 

ATTACHMENT -See  Executions. 

1.  In  an  action  upon  an  attachment  bond  given  in  proceedings  in 
aid  of  a  pending  action,  this  court  holds,  in  view  of  the  fact  that  said 
attachment  was  not  of  an  original  character,  that  the  costs  thereof  are 
not  recoverable  herein.    Packer  v.  Phillips^  120 

2.  Any  damage  covered  by  such  bond  is  recoverable  without  having 
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ATTACHMENT.    Continued. 

the  same  fint  anessed  in  an  acHon  for  wronsr^iny  saing  out  the  attach- 
ment, notwithstanding  the  condition  is  to  pay  sucb  damages  as  shall  be 
awarded  in  a  suit  subsequently  brought  upon  Kuch  ground.  Id.^  120 
8.  Upon  default  after  publication  in  attachment  proceedings,  judg- 
ment for  too  large  an  amount  can  not  be  cured  by  a  remittitur ^  for 
the  reason  that  the  record  can  not  show  that  the  merits  as  to  the  resi- 
due, are  with  the  party  in  whose  behalf  the  same  was  entered.  Cohen 
v.  Smith,  344 

ATTORNEY  AND  CLIENT— See  Garwmhment,  8;  Paktnbrshif.  3. 

1.  A  change  of  attorney,  if  not  made  by  voluntary  arrangement, 
must  be  done  by  order  of  court.     Cohen  v.  Smith,  344 

2.  The  authority  of  an  attorney  of  record  can  not  be  interfered  with 
untiLt he  same  is  revoked.     Id.,  344 

8.  The  attendance  of  an  attorney  and  his  conduct  of  the  trial  raises 
the  presumption  of  a  retainer  and  liability  to  pay  URual  feetc,  and  dam- 
ages may  be  given  for  a  liability  to  pay  as  well  as  for  actual  payment. 
Siege}  v.  Hanehett,  634 

BAILMENTS. 

1.  An  involuntary,  gratuitous  bailee  is  not  liable  for  the  refusal  of 
his  servant  to  deliver  the  goods  of  another  when  he  has  not  been  in- 
formed that  application  has  been  m  ide  therefor,  and  has  given  no  orders 
touching  the  same.     Amherg  v.  Philbriek,  200 

BANKS—See  Guakanty,  6. 

1.  One  bank  is  not  liable  to  an  individual  for  money  delivered  to  it 
by  a  second  bank,  accompanied  by  a  deposit  ticket  directing  that  the 
same  be  placed  to  the  credit  of  a  third  bank,  in  the  absence  of  notice 
that  the  funds  in  question  belonged  to  such  person.  Dumond  v. 
Merchants  Nat.  Bank,  95 

2.  One  bank  is  liable  for  a  deposit  with  it  to  the  credit  of  a  second 
bank  for  the  use  of  an  individual,  when  it  delivers  the  same  to  a  third 
bank,  to  be  credited  to  such  second  bank,  without  giving  notice  of  the 
rights  of  the  person  in  question.  Union  Stock  Yards  Nat,  Bank  t. 
Dumond,  102 

3.  Upon  suit  brought  by  a  former  depositor  against  a  bank  to  recover 
a  certain  amount  alleged  to  have  been  wrongfully  charged  to  him  by 
it,  this  court  declines,  in  view  of  the  evidence,  to  disturb  the  verdict 
for  the  defendant.     Pugh  v.  Merchants  Bank  of  Canada,  353 

4.  In  an  action  brought  by  a  depositor  of  an  insolvent  bank  against 
one  of  its  stockholders,  who,  under  its  charter,  was  liable  for  its  debts 
to  the  extent  of  bis  stock,  this  court  declines  to  interfere  with  the 
judgment  for  the  plaintiff.     Folz  v.  Nelke,  370 

5.  In  an  action  brought  by  a  t>ank  to  recover  on  a  draft  upon  commis. 
sion  merchants  to  its  order,  the  amount  called  for  having  been  paid  by 
it  to  the  drawer,  this  court  holds  that  the  agreement  by  the  commis- 
sion merchant  to  honor  drafts  upon  stock  about  to  be  shipped,  was 
legally  binding  upon  them,  being  acted  upon  by  said  bank,  and  that  the 
course  of  business  between  the  parties,  previous  to  the  making  of  the 
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BANKS.    Continued, 

draft  in  question,  was  such  as  to  warrant  plaintiff's  claim*  and  declines 
to  interfere  with  the  judgment  in  its  behalf.  Cofftnan  dt  Brown  v. 
Clarinda  Nat.  Bank,  641 

BILLS  OF  EXCEPTIONS-Sfte  Practice.  26. 

1.  Exhibits  written  on  sheets  succeedin^jf  the  signature  of  the  judge 
instead  of  being  incorporated  in  the  bill  of  exceptions,  constitute  no 
part  thereof.    Harris  v.  Brain,  510 

BONDS—See  Replevin,  2. 

1.  .A  bond  upon  an  appeal  from  a  judgment  in  trover  rendered  in 
a  justice  court  is  not  discharged  for  the  reason  that  the  form  of  action 
was  changed  to  assumpsit  in  the  higher  court.     Block  v.  Blum,      643 

2.  A  mistake  in  an  appeal  bond  as  to  the  name  of  the  party  who 
recovered  the  judgment  appealed  from,  is  fatal  to  an  action  thereon,  for 
the  reason  that  no  record  of  the  court  appealed  to,  showing  any  dispo- 
f^ition  of  a  f^uit  between  the  parties  named  in  the  bond,  can  be  produced, 
and,  therpfore,  that  no  breach  of  the  condition  of  the  bond  can  be 
proved,     /d.,  643 

3.  The  true  intent  of  such  bond  may  be  followed,  where  the  same 
can  be  discovered  therefrom,  without  the  aid  of  extrinsic  evidence. 
Id,,  643 

BROKERS— See  Agency  2,  3. 

1.  In  an  action  by  real  estate  brokers  for  the  recovery  of  commis- 
sions, the  contention  being  as  to  whether  the  price  of  the  land  in  ques- 
tion had  been  rai$<ed  by  its  own^r.  this  court  declines,  in  view  of  the 
evidence,  to  interfere  with  the  verdict  for  the  plaintiffs.  Monroe  v. 
Snow,  230 

2.  The  admixture  by  a  factor  of  certain  grades  of  wool  belonging 
to  different  consignors,  without  keeping  account  of  the  property  of  the 
different  shippers,  amounts  to  confusion,  and  in  proceedings  involving 
the  sanie.the  owners  must  be  made  whole  beyond  all  doubt  Trumbull 
V.  Union  Trust  Co,,  319 

3.  The  practice  of  factors  to  issue  what  purport  to  be  warehouse 
receipts  covering  their  own  property  upon  their  own  premises,  does  not 
constitute  them  warehousemen,  nor  does  such  receipt  furnish  greater 
protection  to  its  holders  than  would  an  unacknowledged  chattel  mort- 
gage.    Id,,  319 

4.  The  personal  undertaking  of  a  real  estate  agent  to  return  a  sum 
received  by  him  as  a  deposit,  in  case  the  title  to  certain  property  of 
his  principal  under  contract  of  sale  should  t)e  shown  to  be  defective, 
is  not  inconsistent  with  the  character  of  agent.     Mead  v.  Altgeld,  373 

5.  In  an  action  to  recover  compensation  for  services  rendered  in  the 
city  of  Chicago  in  negotiating  a  lease,  this  court  holds  that  the  acts  in 
question  are  not  within  the  municipal  ordinance  touching  the  neces* 
sity  for  real  estate  brokers  to  be  licensed.    Hamilton  v.  Harvey,      499 

CARRIERS— See  Railhoads. 

1.  The  conductor  of  a  street  car  may  eject  therefrom  a  person  who 
will  not  behave  with  common  decency,  using  such  force  only  as  may  be 
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necei^Rary  for  the  purpose.  But  rach  ejectment  mast  not  take  place  at 
a  time  and  under  circumstances  which  make  it  dangerous  to  life  and 
limb.     Chicago  City  Ry,  Co,  v.  Pelhiier,  455 

CONSTII'UTION. 

1.  Upon  a  bill  filed  by  a  taxpayer  of  (he  city  of  Chicaf^,  f o  enjoin 
it  from  entering  into  any  contract  for,  or  the  paying  of  any  money  for 
publishing  in  the  German  language  matters  and  things  required  by  law 
or  ordinance  to  be  publinhed  in  a  newf^pai^er,  this  court  holds  that  under 
the  State  constitution,  nuch  pubIic«ition  must  be  in  the  English  lan- 
guage alone.     McCoy  y.  City,  of  Chicago^  576 

CONTKMPT. 

L  Acts  in  disrespect  of  a  court  or  its  process  which  obstruct  the 
administration  of  justice  are  in  the  nature  of  criminal  offenses,  and  in 
such  cafies  the  prosecutions  must  be  in  the  name  of  the  people.  Beattie 
V.  People,  651 

2.  An  attorney  who  procures  false  evidence,  knowing  it  t-o  be  false, 
with  the  intention  of  deceiving  the  court,  is  not  only  guilty  of  contempt 
of  court,  but  of  subornation  of  perjury,  a  felony,  as  well.    Id.,        651 

8.  Upon  motion  to  commit  for  contempt  an  attorney  adjudged  to  be 
guilty  of  the  presentation  in  a  given  case  of  testimony  known  by  him 
to  be  false,  and  in  issuing  a  fictitious  copy  of  a  decree  for  a  divorce 
therein,  this  court  holds  that  the  prosecution  of  the  charge  of  contempt 
was  barred  by  the  statute  of  limitations  of  one  year  and  six  months 
under  Sec.  4,  Div.  4,  Chap.  38,  R.  S.    Id.,  651 

CONTRACTS— See  Settlrment.  2. 

1.  A  party  to  a  written  agreement  freely  entered  into,  ciin  not  deny 
the  truth  of  the  recitals  therein.     Ettelsohn  v.  Kirk$rood,  103 

2.  In  an  action  by  one  of  two  creditors  against  the  other  to  recover 
a  balance  claimed  to  be  due  under  a  written  agreement  entered  into  by 
them  evenly  to  divide  the  proceeds  of  nuch  property  of  a  common 
debtor  as  might  come  to  the  hand  of  either,  this  court,  upon  the  ground 
that  the  credibility  of  the  testimony  was  a  question  for  the  jury  alone, 
declines  to  interfere  with  the  verdict  for  the  plaintiff.     Jd.,  103 

3.  Each  and  every  part  of  a  written  contract  should,  when  possible, 
have  assigned  to  it  some  meaning.    Hill  v.  Lowden,  196 

4.  The  employer  of  a  superintendent  of  construction  under  a  writ- 
ten contract  is  not  liable  for  the  wages  of  a  third  person  employed  by 
the  latter,  to  perform  the  work  in  question,  in  the  absence  of  knowl- 
edge of  such  employment,  and  of  evidence  of  a  custom  authorizing  the 
employment  of  a  second  general  superintendent  in  such  case.  Id.,  196 

5.  The  language  of  the  parties  to  a  contract  touching  the  construc- 
tion of  a  clause  therein  stating  the  damages  to  be  paid  in  case  of  the 
breach  thereof,  is  not  controlling,  and  if  a  strict  construction  of  the 
terms  used  would  result  in  oppression  or  in  contravening  the  intention 
of  the  parties,  the  courts  may  inquire  into  the  damages  sustained,  and 
make  compensation  for  such  injury  the  measure  of  damages  for  the 
breach.    Brytonv,  Mariton,  211 
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6.  In  an  action  for  the  recovery  of  a  balance  claimed  to  be  due 
under  a  building  contract  and  for  certain  extnia,  thin  court,  in  view  of 
the  evidence,  declines  to  interfere  with  a  verdict  for  the  plaintiff. 
Barton  v.  Treutler,  258 

7.  In  the  absence  of  fraud,  the  certificate  of  an  architect  calling  for 
a  payment  from  an  owner  to  a  building  contractor,  is  conclusive 
between  the  contractor  and  the  owner.     Bournique  v.  Arnold,       303 

8.  The  return  by  a  contractor  to  an  architect  of  a  final  certificate 
amounts  to  the  assertion  that  payment  is  recoverable  without  the 
same.    Id.,  803 

9.  In  such  case  no  recoverv  can  be  had  under  the  contract,  the  archi- 
tect refusing  the  request  of  the  contractor  to  again  deliver  the  certifi- 
cate in  question.     Id.,  303 

10.  In  an  action  by  a  building  contractor  to  recover  for  allef^ed 
estra  labor  and  damages  for  delay,  this  court  declines,  in  view  of  the 
evidence,  which  was  conflicting,  to  disturb  the  verdict  for  the  defend- 
ant.   DaegUng  Y,  Illinois  Vault  Co,,  841 

11.  In  an  action  brought  to  recover  a  balance  claimed  to  be  due 
tinder  an  oral  contract  to  build  several  bouses,  and  for  extra  work,  this 
court  declines,  in  view  of  the  evidence,  to  disturb  the  verdict  for  the 
plaintiff.    Aahford  v.  Wm^relU  %  8fi0 

12.  A  building  contractor,  alone  signing  a  written  Agreement  mak- 
ing the  decision  of  the  architect  of  a  given  structure  final  in  case  of 
a  disagreement  with  its  owner,  and  the  contract  price  p  lyable  in  install- 
ments upon  presentation  only  of  the  architect's  certificate,  said  instru- 
ment showing  upon  its  face  tbnt  it  wa^  to  be  executed  by  both  the 
owner  and  contrtictor,  and  was  not  to  bind  either  unless  both  were 
bound,  may  recover  for  services  rendered  regardless  of  the  same. 
Keating  v.  Nelson,  357 

13.  In  an  action  broucrht  for  the  recovery  of  damsgps  for  the  alleged 
failure  of  the  defendants  to  perform  a  certain  contnict  touching  the 
carriage  of  lumber,  this  court,  in  view  of  the  evidence  and  of  the  fact 
that  no  materia]  errors  were  committed  by  the  trial  c  nrt,  declines  to 
interfere  with  the  verdict  for  the  plaintiff.  Lenz  v.  Chicago  Lumber 
Co.,  396 

14.  Extra  compensation  ean  not  be  claimed  for  doing  work  not  bet- 
ter than  the  contract  called  for,  but  better  than  it  otherwise  would 
have  been  done.     Kinsley  v.  Charnley,  65 J 

15.  A  construction  of  a  contract  that  nullifies  and  destroys  the  same, 
should  not  be  adopted  if  it  can  be  avoided.  Dwelling  House  Ins.  v. 
Butterly,  626 

CORPORATIONS— See  Insolvency,  1. 

1.  The  officers  of  an  insolvent  corporation  must  not  use  up  its  assets 
in  the  payment  of  their  own  claims.    McSeill  v.  Lacey,  310 

COSTS— See  Attaohmbnt,  1;  Judgments  and  Dbcress,  2;  Landlord 
AND  Tenant,  2. 
1.    Without  a  judgment  in  bis  favor  the  plaintiff  is  not  entitled  to 

YoL.  xxxni  4S 
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ccmU;  if  u  cause  of  action  is  eztinfltii^bed  pendente  lite,  a  ritrbt  to 
a  recovery,  aad  with  it  the  tit.e  to  costs  is  gone.    Poppers  v.  Meager, 

2.  Mileafre  for  travel  outside  the  State  can  not  be  taxed  as  coftts  in 
civil  causes.     Fish  v.  Farwell,  242 

3.  The  fact  that  a  certain  witness  was  not  examined  at  a  given  teriu 
does  not  warrant  the  withholdinff  of  his  fees.    Id  ,  24*2 

4.  A  witness  may  file  his  affidavit  at  each  term  of  court,  or  wait 
till  the  term  at  which  the  judgment  is  rendered  and  then  do  so  show- 
ing therein  the  number  of  days  he  attended  at  each  term,  in  which  case 
the  clerk  is  authorized  to  make  up  and  enter  the  costs  in  the  fee  book. 
Id.,  242 

COUNTS— See  Evidekck,  1,  la  14. 

CRIMINAL  LA W—See  Contempt. 

CUSTOM— See  Contracw,  4. 

DAMAGES— See  Contracts,  5;  iNRmucTTONs,  6;  Personal  Injuries,  8, 
11,  12;  Railroads.  7;  Sales.  2;  Tkoyrr,  4. 

1.  Where  a  party  agrees  in  writing  to  do  several  things,  one  of  which 
is  to  pay  a  sum  of  money,  and  in  case  of  a  failure  to  perform  any  or 
either  of  the  stipulations  set  forth,  to  pay  a  larger  sum  as  liquidated 
damages,  the  larger  sum  is  to  be  regirded  in  the  nature  of  a  penalty, 
and  in  the  absence  of  evidence  of  nctual  damaires  in  an  action  for  a 
breach  of  the  agreement,  nominal  damages  only  may  be  recovered. 
Bryion  v.  Ma  ret  on,  211 

DECREtlS — See  Judgments  and  Decrees. 

DEPOSITIONS— See  Evidence,  9. 

DiVORCE— See  Husband  and  Wife. 

1.  It  seems  that  the  granting  of  a  divorce  to  a  wife  on  the  ground 
of  desertion,  together  with  the  custody  of  her  child,  accompsinied  by 
the  absence  of  all  &<«iRtance  to  the  child  by  its  father,  amounts  to  a  con- 
tinuance as  to  it,  of  the  desertion  of  the  mother  and  child,  which 
began  before  the  suit  for  divorce  was  brought.     Baker  v.  Strahortt, 

59 

2.  This  court  affirms  a  decree  dismissing  a  bill  for  divorce  upon  the 
ground  of  collusion.     Belz  v.  Belz,  105 

3.  Proof  of  the  immoderate  and  habitual  use  of  morphine  will  not 
sustain  the  charge  of  habitual  drunkenness  in  a  bill  for  divorce.  Youngs 
V.  Youngs,  223 

4.  The  compulsory  participation  by  a  wife  in  excessive  sexual  inter- 
course will  not  amount  to  cruelty  unless  the  persistence  of  the  husband 
is  against  her  will,  he  knowing  that  her  bodily  health  will  suffer  there- 
from.   Id.,  228 

5.  Upon  a  bill  by  a  wife  for  divorce  upon  the  ground,  among  other 
things,  of  extreme  and  repeated  cruelty,  this  court  holds  that  the  acts 
complained  of  were  condoned  by  her.     /d.,  223 


Index.  675 

DOWER, 

1.  The  fact  that  a  wife  received  no  consideration  for  a  release  of  her 
right  to  dower  can  not  affect  the  validity  of  such  release.  Scanlan  v.' 
Seanlan,  202 

2.  Upon  a  bill  brought  to  redeem  certain  real  estate,  and  a  cross- 
bill praying  that  a  dower  right  might  be  set  aside  therein,  this  court 
holds  that  the  deceased  mortgagor,  together  with  his  wife,  in  his  life- 
time, sold  ail  interest  possessed  by  them  in  the  land  in  question,  and 
that  the  consideration  therefor  was  duly  paid.    Id.,  202 

DURESS. 

1.  A  payment  of  money  is  not  to  be  regarded  as  compulsory  unless 
made  to  relieve  the  person  or  property  in  question  from  the  actual  and 
existing  duress  imposed  by  the  party  to  whom  the  money  is  paid.  Latige 
V.  Soffell,  624 

EMINENT  DOMAIN. 

1.  This  court  declines  to  interfereVith  a  verdict  omitting  to  make 
any  allowance  for  the  alleged  injury  to  land  remaining  after  a  certain 
portion  needed  was  taken  under  condemnation  proceedings  for  street 
purposes  by  a  municipality.     Goudy  v.  City  qf  Lake  View,  245 

EQUITY— See  Administration.  2. 

ESTOPPEL — See  Mortgages  3;  Pleading,  4;  Railroads,  11. 

EVIDENCE— See  Administration,  4;  Agency,  1;  Appkal  and  Epror, 
10,  12;  Contracts,  1,2:  Injunctions,  1;  Landi^ord  and  Tenant, 
8,  8;  Malicious  Prosecution,  1;  Master  and  Servant,  8j  Negli- 
gence, 8;  SATiES,  3. 

1.  Whether  silence  for  an  unreasonable  time  after  receipt  of  an 
account  amounts  to  an  admission  of  its  correct nt^8f>,  or  delay  in  noticing 
the  same  was  unreasonable,  are  questions  for  the  jury.  Moron  v. 
Gordon^  46 

2.  In  an  action  brought  by  a  contractor,  discharged  before  the  com- 
pletion of  his  labors,  to  recover  for  services  rendered,  this  court  holds 
that  the  admission  of  evidence  touching  the  reasonable  worth  thereof 
was  erroneous,  and  that  it  should  have  been  shown  what  the  work  and 
material  furnished  were  worth  according  to  the  contract  price.  Clark 
V.  Seanlatit  48 

3.  In  an  action  brought  to  recover  a  sum  claimed  to  be  due  for  goods 
furnished  and  labor  rendered,  this  court  holds  that  a  question  involv- 
ing the  competency  or  admissibility  of  the  testimony  of  the  bookkeeper 
of  plaintiff  in  relation  to  the  contents  of  the  bill  left  with  the  defend- 
ant, to  produce  which  no  notice  had  been  given,  can  not  primarily  be 
raised  herein.     CoughUn  v.  Gutta  Percha  dt  Rubber  Mfg.  Co.,         71 

4.  In  an  action  against  an  employer  for  the  alleged  trespass  of  his 
servants  in  enterinsr  a  dwelling  and  removing  personal  property  there- 
from, this  court  holds  as  erroneous  the  action  of  the  trial  court  in  allow- 
ing the  wife  of  plaintiff  to  testify  as  to  the  circumstances  attending 
such  removal,  her  husband  being  absent  at  the  time.  Poppets  v. 
Wagner,  113 
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5.  Id  the  case  presented,  tlie  acts  of  the  wrongdoers  were  not  *'  mat- 
ten  of  business  tranfoictions,  where  the  transact iuns  were  bad  and  ron- 
dacted  ^7  such  married  woman  as  the  agent  of  her  hasband,**  as  laid 
down  by  the  statute.     Id.,  113 

6.  The  grounds  of  the  objection  to  evidence  offered  by  way  of  im- 
peachment should  be  specific.     Smith  v.  McCatihy,  176 

7.  This  court  holds  as  incompetent  and  imnmterial  inyrtions  of  a 
certain  deposition  introduced  in  evidence  after  the  cnse  presented  was 
remanded  to  the  trial  court,  and  that  the  additional  evidence,  intro- 
duced at  the  second  trial,  did  not  materially  change  the  facts  as 
presented  by  the  former  record.  Chishoim  v.  Bearer  Lake  Luwber 
Co. ,  253 

8.  In  the  case  presented,  this  court  holds  that  the  busbend  of  the 
plaintiff  was  properly  allowed  to  testify  in  her  bebulf.  Obermonn 
Brewing  Co.  ▼.  Ohlerking,  356 

9.  In  the  absence  of  a  statutory  provision,  the  rule  ie,  that  a  depo- 
sition, given  by  a  witness  at  a  time  when  he  was  not  disqualified,  mtty 
be  read  in  chancery,  or  on  the  trial  at  law  of  an  i$Aue  out  of  chancery, 
if  he  acquires  an  interest  in  the  suit  after  giving  the  same.  Trunk-eif 
V.  Hedetrom,  397 

10.  A  stenographer's  transcript  of  the  evidence  of  a  party  plaintiff 
to  a  given  suit,  is  inadmissible  upon  a  subsequent  trial  thereof,  (he 
agent  of  the  defendant  with  whom  the  contract  in  question  was  entered 
into  having  died  in  the  meantime,     /d.,  397 

11.  In  an  action  for  the  recovery  of  damages,  alleged  to  have  arisen 
through  the  failure  of  defendants  to  deliver  a  quantity  of  coai,  this 
court  declines,  there  being  no  evidence  tending  to  prove  that  the  plaint- 
iffs were  ready  to  pay  for  the  same,  to  interfere  with  the  judgment 
against  them.    /<f.,  397 

12.  In  a  contention  involving  the  question  as  to  which  of  several 
contracts  was  the  true  one,  evidence  tending  to  show  the  fact  should  be 
admitted  by  the  court,  and  the  question  detenuined  by  the  jury.  Hess 
T.  Board  of  Education,  440 

18.  Between  merchants  an  account  rendered  and  not  objected  to 
within  a  reasonable  time  becomes  a  settled  account  which  is  conclusive 
between  them,  unless  fraud,  mistake,  omission  or  inaccuracy  is  shown. 
Mnekin  r.  O'Brien,  474 

14.  The  admission  in  evidence  of  accounts  rendered,  which  have  not 
been  objected  to  within  such  time,  without  the  production  of  the  orig- 
inal entries  or  books  from  which  they  were  taken,  can  not  be  complained 
of.    Id.,  474 

15.  This  court  will  not  consider  objections  to  the  introduction  of 
evidence  primarily  raised  herein.     Id.,  474 

16.  A  contract  undet  seal  can  not  be  varied  by  parol  evidence. 
Kinsley  v.  Chamley,  553 

17.  The  usual  or  reasonable  value  of  professional  services  is  a  ques- 
tion of  fact,  and  not  of  Bcieuce,  calling  for  a  professional  opinion. 
Walker  v.  Cook,  561 
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18.  In  an  action  brought  to  recover  an  amount  claimed  to  be  due 
for  the  storage  of  a  machine,  this  court  holds,  the  contention  of  the 
defendant  being  that  the  rate  of  charges  was  inserted  in  the  application 
for  storage  after  he  signed  the  same,  that  a  bill  sent  to  him  covering 
such  claim,  and  the  letter  written  by  him  in  reply  thereto,  were  admis- 
sible in  evidence  in  his  behalf,  and  declines  to  interfere  with  the  judg- 
ment in  his  favor.     Parry  v.  Arnold^  6^2 

EXECUTIONS. 

1.  The  levy  upon  personal  property  of  an  attachment  issued  by  one 
judicial  authority  to  one  officer,  takes  precedence  of  an  execution 
against  the  same  defendant  issued  by  another  judicial  authority  to 
another  ofiScer,  although  the  execution  was  in  the  hands  of  the  latter 
before  the  levy  of  the  attachment.     Hanchett  v.  IceSt  471 

FACTORS-~See  Broklrs. 

FEES— See  Costs. 

1.  Where  a  duty  is  imposed  by  law  and  compensation  for  its  per- 
formance fixed  by  law.  no  greater  compensation  can  be  exacted  or 
enforced.     Walker  v.  Cook,  661 

2.  A  witness  having  attended  court  in  obedience  to  a  subpoena,  is 
not  entitled  to  recover  upon  an  agreement  for  compensation  for  such 
attendance,  exceeding  in  amount  the  legal  fees.    Id.,  561 

FRAUD. 

1.  A  creditor  who  advises  his  debtor  to  purchase  goods,  with  the 
object  of  deriving  th^  benefit  therefrom,  is  not  liable  to  the  seller  if  the 
debtor  purchases  with  honest  intent.     Gray  v.  Lindauer,  371 

2.  Fraud  is  a  good  defense  at  law  to  an  action  upon  a  sealed  instru- 
ment, if  the  fraud  is  such  an  shows  that  the  party  has  been  tricked  into 
signing  an  instrument  that  he  did  not  intend  to  execute,  but  the 
defendant  can  not  show  in  an  action  at  law  that  he  was  induced  to 
sign  by  fraudulent  representations  as  to  collateral  matters,  or  as  to  the 
nature  and  value  of  the  consideration.    Johnson  v.  Wilson,  639 

FRAUDULENT  CONVEYANCES. 

1.  A  conveyance  made  by  a  husband,  for  the  purpose  of  defrauding 
a  wife,  seeking  a  divorce,  of  alimony  or  maintenance,  can  not  stand. 
Scott  V.  Maglaughlin^  162 

2.  Equity  will  not  foreclose  a  trust  deed  given  with  such  an  end  in 
view.    Id.,  162 

GAMING. 

1.  This  court  holds  that  the  right  to  relief  under  Sec  135  of  the 
criminal  code  upon  the  ground  that  money  for  which  decrees  by  default 
were  entered  in  the  trial  court  was  lost  in  gaming,  is  not  waived  by  the 
failure  to  set  up  the  same  as  a  defense  in  the  first  instance.  Patterson 
V.  Scott,  348 

GARNISHMENT. 

1.  The  answer  of  a  garnif^hee  must  be  taken  as  true  in  the  absence 
of  proof  to  the  contrary.    Manotcsky  v.  Cotiroy,  141 
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2.  The  ttavene  of  such  answer  by  the  execution  creditor,  does  not 
relieve  him  of  the  duty  of  proving  the  same  untrue.     Id.,  141 

3.  Upon  garnishment  proceed ingis  wherein  it  is  soujirbt  to  reach 
funds  claimed  to  be  due  the  judgment  debtor,  notice  having  been 
served  upon  the  garnutbee  by  sub-contractors  under  such  debtors  in  con- 
formity with  the  requirements  of  the  lien  law,  to  recover  claims  aggre- 
gating the  balance  due  or  more,  this  court  declines  to  interfere  with 
the  verdict  for  tbe  garnishee,  for  the  reason  that  Sec.  2.  Chap.  62,  R. 
S.,  touching  the  appearance  of  claimants,  and  the  litigation  of  their 
rights,  was  not  complied  with.     Id.,  141 

4.  The  answer  of  a  garnishee,  until  contradicted  or  disproved,  must 
be  considered  as  true.  If  judf;ment  is  demanded  upon  the  answer  it 
must  appear  therefrom  that  the  garnishee  is  chargeable,  or  he  will  be 
discharged.     C.  dt  E.  /.  R.  R,  Co.  v.  Blngden,  254 

5.  An  employer  may,  after  the  service  of  the  writ,  properly  pay 
the  wagt'S  of  a  servant  in  advance,  in  order  to  prevent  the  same  from 
being  reached  under  garnishment  proceedings.     Id.,  254 

6.  Garnishment  proceedings  can  only  resich  the  debt  which  the 
judgment  debtor  could  recover  by  action  at  law.  Sangamon  Coal 
Mining  Co.  v.  Richardson,  277 

7.  Proceedings  of  this  character  will  not  lie  on  the  part  of  the  cred- 
itors of  a  corporation  to  recover  the  unpaid  balance  on  shares  of  stock 
where  the  amount  received  as  payment  in  full  was  much  less  than  the 
face  value  thereof,  until  after  ihe  agreement  to  that  end  shall  have 
been  set  aside  by  bill  in  equity.     Id.,  2n 

8.  A  receiver  may  properly  be  appointed  to  take  possession  of  and 
collect  a  note  and  mortgage  in  the  hands  of  an  artorney  claiming  a  lien 
(hereon  for  professional  services  rendered  the  reputed  owner  thereof, 
upon  petition  of  a  third  person  claiming  to  own  tbe  same.  Gary  v. 
Brown,  435 

9.  An  order  making  such  appointment  in  no  wise  disposes  of  the 
claims  of  creditors  of  the  payee  of  such  note.    Id.,  435 

10.  In  such  case  an  order  enjoiniug  the  claimant  of  the  Hen  from 
prosecuting  garnishment  proceedings  against  the  mortgagor  and  maker 
of  the  note  in  the  State  where  tbe  same  were  given  can  not  be  com- 
plained of.    Id,,  435 

GIFTS — See  Nkgotiablr  Instruments,  6. 

GUAR.\NTY— See  Administration,  4;  Landtx)rd  and  Tknant,  3,  4. 

1.  A  vendee  has  no  risrht  to  rely*  upon  general  words  of  praise  on 
the  part  of  the  vendor.     Harris  v.  Brain,  510 

2.  For  the  payment  of  money  n  contract  to  see  it  paid  is,  when 
another  is  to  pay  it,  a  guaranty.     Kinsley  v.  Charnley,  553 

3.  Where  there  is  a  mere  proposal  by  one  to  guarantee  the  per- 
formance of  an  undertaking  by  another  if  credit  be  extended  to  such 
others,  the  contract  of  guaranty  is  not  complete  till  the  credit  is  ex- 
tended and  notice  given  of  tbe  acceptance  of  the  guaranty.  Ruffntr 
y.  Love,  601 


Index.  679 

GUARANTY.     Continued . 

4.  Such  notice  need  not  be  given  in  writing,  or  be  in  any  particular 
form,  but  may  be  inferred  by  the  jury  from  facts  and  circumetances 
warranting  the  same,    /d.,  601 

5.  In  an  action  brought  for  the  recovery  of  the  price  of  certain 
goods  alleged  to  have  been  sold  third  persons  on  the  strength  of  a 
guaranty  given  by  the  defendant,  this  court  holds  that  on  account  of  the 
giving  of  an  erroneous  and  misleading  instruction  the  judgment  for 
the  plaintiff  can  not  stimd.    Id.,  601 

6.  This  court  holds  that  a  letter  bespeaking  the  assistance  of  a  bank 
president  in  behalf  of  a  third  person  can  not  be  constru»*d  as  authorizing 
the  purchase  by  said  person  of  a  bad  debt  from  the  bank  in  question, 
and  guaranteeing  payment  therefor.  Beadle  Co.  Sat.  Bank  v.  Hif- 
man,  618 

HIGHWAYS— See  Taxes,  2. 

1.  Highway  commissioners  are  a  quasi  corporation,  and  suit  by  or 
against  them  should  be  brous^ht  in  their  official  and  not  their  individ- 
ual names.     Lange  v.  Soffell,  624 

HUSBAND  AND  WIFE— See  Evidence.  4,  5,  8;  Fraudulent  Convey- 
ances, 1;  Parties.  1. 

1.  In  an  action  for  the  recovery  of  a  sum  claimed  to  be  due  for  goods 
furnished  for  family  consumption,  this  court  holds  that  the  trial  court 
erred  in  refusing  to  give  in  b  *hiilf  of  the  defendant  certain  instructions 
touching  the  necessity  for  a  consideration  to  support  a  promise  to  pay, 
and  the  liability  of  a  husband  for  debts  contracted  by  his  wife.  Gnf- 
/ieldv.  Scott,  317 

2.  It  is  a  rule  of  law  in  the  State  of  New  York,  that  a  decree  of 
divorce  obtained  in  another  State  against  one  who,  at  the  time  it  was 
rendered  and  during  the  pendency  of  the  proceeding  was  domiciled  in 
New  York,  and  who  was  not  personally  served  with  process,  and  did 
not  appear  in  the  action  or  proceedings,  is  wholly  inoperative  and  void, 
BO  far  as  relates  to  the  defendant  in  such  divorce  proceeding.  Simonds 
V.  Allen,  612 

3.'  The  presumption  is,  that  a  contract  of  marriage  is  to  be  per- 
formed in  the  place  in  which  the  parties  to  it  are  domiciled  at  the  time 
the  marriage  is  perform»'d,  and  the  capacity  of  each  party  to  enter  into 
a  valid  contract  must  be  determined  by  the  law  of  the  pluce  of  the 
marriage.     Id.,  512 

4.  A  marriage,  invalid  at  the  place  it  was  entered  into,  must  be 
held  invalid  wherever  the  question  of  its  validity  is  raised  for  deter- 
mination.   Id.,  *  512 

5.  Upon  the  introduction  of  the  decisions  of  another  State,  showing 
the  rule  of  law  therein  touching  certain  cases,  it  is  proper  for  the  court 
to  determine  the  validity  of  a  marriage  contracted  in  that  State  by  the 
law  thereof.     Id,,  512 

6.  Upon  a  bill  filed  praying  that  a  marriage  which  had  been  per- 
formed in  another  State  should  be  declared  void,  this  court  holds  that 
the  ceremony  in  question  was  a  mere  form,  and  that  the  trial  court 
erred  in  diFmissing  said  bill.    Id.,  512 
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IXJCTNCTIONS—See  Constitution,  1;  Gaunuhmbnt,   10;  Practick,  7; 
Taxks.  1. 

1.  Upon  a  bill  perp^tuftDj  to  enjoin  the  collection  of  a  judgment  for 
damages  arining  through  the  obetruction  of  a  watercourse,  the  sanie 
being  bsised  upon  the  alleged  perjury  of  certain  witnf*ne«,  mi$<takeB  of 
others,  and  divert  remarks  and  offers  nlit  ged  to  have  been  made  by  the 
plaintiff  since  the  judgment,  this  court  holds  that  the  same  should 
not  be  disturbed,  the  evidence  in  question  having  been  presented  and 
considered  on  the  trial  of  the  cause.     Guthrie  v.  Doud^  68 

2.  D.imnges  may  be  assessed  upon  a  litigant's  liability  for  attomey*s 
fees  on  the  dissolution  of  an  injunction  obtained  ag'iinst  puch  person, 
and  non-payment  thereof  on  his  part  is  no  bar  to  a  recovery.  Beich  v. 
Berdee,  186 

8.  In  Ruch  case  the  damages  allowed  should  only  cover  services  ren- 
dered! touching  such  dissolution.     /(/.,  186 

4.  Upon  a  bill  to  enjoin  actions  of  trespass  and  ejectment  for  the 
encroachment  upon  the  land  of  another  through  the  erection  of  a  build- 
ing, the  boundary  line,  which  proved  to  be  incorrect,  having  tx^en 
agree<i  upon  beforehand  by  both  owners,  this  court  modifies  (he  decree 
in  behalf  of  the  plaintiff  perpetually  enjoining  the  prosecution  of  such 
actions,  in  so  far  iHM  to  hiive  the  same  continue  only  so  long  a<«  (he  build- 
ing in  question  remains  upon  its  present  site.     Kernan  v.  Moore,    229 

5.  'J  his  court  declines  to  interfere  with  a  decree  in  behalf  of  the 
complainant  on  a  bill  filed  by  him  to  enjoin  the  issuance  of  a  tax  deed 
to  certain  real  estate,  upon  the  ground  that  the  town  taxes  for  the  year 
in  question  were  not  certified  in  the  County  Court,  in  conformity  with 
the  statute  then  in  force.     Ghge  v.  NichoJst  865 

INSOLVENCY— See  Judomrnts  and  DECitsKs.  2;  Patitneu«»hip.  5,  6. 

1.  Upon  a  contention  involving  the  winding  up  of  an  insolvent  cor- 
poration, this  court  holds  that  certain  noteo  were  given  by  it  to  plaint- 
iff and  judgment  confessed  thereon  upon  an  agreement  that  a  creditor's 
bill  for  the  benefit  of  all  the  creditors  of  the  firm  should  be  filed;  that 
plaintiffs  were  not  entided  to  any  preference  over  the  other  creditors  of 
the  firm,  and  that  althongh  it  was  error  to  dismiss  the  intervening 
petition  of  another  creditor  setting  forth  the  facts  above  recited,  the 
same  was  cured  by  the  decree  ordering  a  pro  rata  distribution  of  the 
assets  in  the  receiver's  hands.     Talcott  v.  Oram,  Wire  <t  Spring  Co., 

155 

2.  Upon  an  appeal  from  an  order  of  the  County  Court  touching  the 
matter  of  the  insolvency  of  a  firm  of  wool  factors  this  court  holds,  with 
reference  to  the  claim  for  first  lien  by  the  Union  Trust  Company,  upon 
certain  wool,  that  the  same  can  not  be  maintained  in  view  of  the  fact 
that  the  amount  of  money  claim<'d  to  have  been  advanced  by  it  thereon 
and  unpaid  at  the  time  of  the  hearing  in  said  court  is  purely  conject- 
ural and  incapable  of  being  shown;  that  the  assitrnment  by  two  of 
three  partners  composing  the  insolvent  firm,  was  inoperative  to  pass 
title  to  the  property  involved,  until  the  same  was  ratified  by  the  absent 
partner,  his  whereabouts  not  having  been  shown  when  the  same  was 
made,  and  that  the  interest  of  the  two  partners  did  not  pass  till  then; 
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that  the  taking  possession  by  a  storafl^  company  of  lofts  leased  by  it 
from  said  insolvents  by  a  ruse  after  the  receiver  of  said  firm  bad  taken 
possession  thereof »  and  before  such  ratification,  can  not  be  complained 
of;  that  such  action  sufSced  to  make  its  title  complete  afpainst  the 
assignors,  assignee  and  general  creditors  to  the  extent  of  the  advances 
of  its  receipt  holders,  which  remained  unpaid,  and  that  certain  receipt 
holders  had  no  better  standing  as  against  the  consignors  of  certain 
wool  than  the  factors  wouid  have  themselves.  Trumbull  v.  Union 
Trust  Co,,  319 

8.  The  directors  of  an  insolvent  corporation  may  not  apply  the 
assets  thereof  to  the  payment  of  debts  due  themselves,  to  the  exclusion 
of  other  creditors.     Eosehootn  v.  Whittaker,  442 

4.  A  judgment  by  confession  can  not  be  looked  upon  as  a  construct- 
ive assignment,  until  some  creditor  has  sought  to  have  it  so  declared. 
Id.,  442 

5.  Liens  accruing  before  such  step  has  been  taken  are  not  displaced 
by  it    Id.,  442 

6.  The  County  Court  may  properly  order  the  payment  of  debts 
incurred  under  duly  authorized  contracts  entered  into  by  an  assignee 
for  the  purpose  of  preserving  the  property  involved,  and  rendering  it 
available  to  the  creditors.     Singer  v.  Leatitt,  495 

7.  This  court  affirms  an  order  of  the  County  Court  directing  the 
payment  of  a  certain  balance  claimed  to  be  due  the  manager  of  a  theat- 
rical troupe  who  entered  into  a  contract  with  the  proprietor  of  a  theatre 
to  play  therein  a  season  of  one  week  upon  a  certain  guaranty,  said  con- 
tract having  been  assumed  by  the  assignee  of  such  proprietor,  who 
subsequently  made  a  voluntary  assignment  for  the  benefit  of  his  cred- 
itors.   Id.,  495 

8.  Upon  petition  of  the  indorsee  of  a  noie  given  by  a  corporation 
subsequently  insolvent,  that  it  might  be  permitted  to  share  in  the  dis- 
tribution of  the  estate,  although  its  claim  was  not  filed  in  apt  time,  this 
court  holds  that  in  view  of  the  fact  that  the  trial  under  review  was 
under  a  stipulation  that  the  assignee  duly  published  a  notice  as 
required  by  law,  the  argument  of  petitioner  that  said  notice  was 
defective  can  not  stand,  and  that  the  trial  court  erred  in  granting  the 
relief  as  prayed.     Winona  Paper  Co,  v.  First  Nat.  Bank,  630 

INSTRUCTIONS— See  Guaranty,  5;  Husband  and  Wipe,  1;  Master 
AND  Seryant,  4;  Municipal  ConpoRATioNs,  4;  Railkoads,  6, 14,  19. 
*  1.  In  the  case  presented,  it  is  held:  That  the  fact  that  the  court 
gave  the  jury  an  instruction,  stating  the  correct  rule  of  damages,  upon 
request  of  the  defendant,  will  not  cure  the  error  committed  in  giving 
an  erroneous  one  in  behalf  of  the  plaintiff,  there  being  no  evidence  in 
the  record  as  to  the  true  rule  on  which  to  base  a  verdict,  and  it  being 
apparent  that  the  erroneous  rule  was  followed  in  arriving  at  the  same. 
Clark  V.  Seanlon,  48 

2.  In  an  action  to  recover  from  a  municipality  for  a  personal  injury 
alleged  to  have  been  occasioned  by  a  defective  street,  this  court  holds  as 
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enroneoos  an  instroctioo  given  in  behalf  of  plaintiff,  the  same  coDbiin- 
ing  no  reference  to  the  evidence,  and  aettinir  forth  in  effect  that  a 
traveler  upon  the  streets  of  a  city  need  not  exercise  ordinary  care. 
Ci/jf  4^  CkirjQgo  v.  Morae^  61 

S.  In  an  action  for  damages  for  a  personal  injury  the  facts  of  care 
or  negligence  are  questions  for  the  jnry,  and  they  should  not  be  in- 
structed by  the  court  as  to  what  acts  constitute  either.  C.  N.  W,  By, 
Co.  T.  Bouck,  123 

4.  An  inAtrnction  should  be  given,  when  the  evidence  ju^^tifies  the 
argument  to  the  jury  that  the  facts  supposed  therein  are  true,  and  upon 
the  assumption  made  the  law  is  correctly  stated  and  the  proposition  in 
question  is  contained  in  no  instruction  given.     Parutly  y.  Head,      134 

5.  An  instruction  setting  forth  that  damages  may  be  assessed  for  the 
plaintiff's  time  while  being  cured,  and  for  a  permanent  injury » if 
proved,  is  not  seriously  contradictory.     Smith  v.  McCarthy,  176 

6.  Upon  a  contention  involving  the  meaning  of  certain  correspond- 
ence relating  to  the  sale  of  a  lot  of  damaged  iron,  this  court  holds  that 
the  instruction  given  in  behalf  of  plaintiff  touching  t  e  intention  of  the 
parties  in  interest  were  less  favorable  than  they  were  entitled  to,  and 
that  proper  instructions  ai  to  damages  were  not  given.  Hammoud  v. 
Cragin  Mfg.  Co,,  216 

7.  An  instruction,  though  correctly  stating  a  proposition  of  law, 
should  not  be  given,  in  the  absence  of  evidence  upon  which  it  can  be 
based.     Eapen  v.  Roberta,  268 

8.  The  refusal  of  an  instruction  can  not  be  complained  of  where  a 
special  finding  of  the  jury  specifically  denies  the  hypothesis  thereof. 
C.  <t  E.  L  H.  R.  Co.  V.  Mines,  271 

9.  An  instruction  assuming  to  set  forth  all  the  facts  which  warrant 
a  recovery,  but  omitting  one  material  element  in  the  hypothesis,  is  Imd. 
Bittivger  v.  Druck,  801 

10.  When  the  facts  relied  on  by  the  plaintiff  are  necessarily  antag- 
onistic to  and  exclude  those  relied  on  by  the  defendant,  the  instruc- 
tions for  the  plaintiff  need  only  summarize  all  the  elements  in  the 
cause  essential  to  a  recovery  on  his  theory.     Id.,  801 

11.  To  instruct  a  jury  as  to  the  weight  of  affirmative  and  negative 
testimony  is  erroneous.     C.  <t  N.  W.  By.  Co.  v.  Trayes,  307 

12.  No  complaint  can  be  made  of  a  refusal  to  give  an  instruction, 
where  the  substjince  thereof  is  contained  in  one  given.  Daeglitig  v. 
Illinoia  Vault  Co.,  341 

13.  An  instruction  setting  forth  that  a  street  railway  company  has 
an  absolute  right  of  wny  over  its  track,  against  all  foot  passengers  and 
vehicles,  without  regard  to  circumstances,  should  not  be  given.  Chi- 
cago West  Division  By.  Co.  v.  In  graham,  851 

14.  In  an  action  to  recover  from  a  railroad  company  dtimages  for 
personal  injuries  alleged  to  have  been  occasioned  through  its  negli- 
gence at  a  street  crossing,  this  court  holds  as  erroneous  certain  instruc- 
tions given  in  behalf  of  the  plaintiff,  upon  the  ground  that  they  stated 
no  rule  to  govern  the  jury  in  assessing  damages,  and  that  the  state- 
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ment  repeated  in  each  of  thf^m  that  the  same  must  not  exceed  a  certain 
Bum,  was  iiuproper,  as  being  likely  to  influence  a  verdict  therefor. 
L.  S.  -*  M.  S,  By,  Co.  v.  May,  366 

15.  The  failure  to  mark  an  instruction  not  given  "  refused, "  amounts 
to  the  same  thing  as  if  so  marked.     Clapp  v.  Martin,  488 

16.  The  giving  of  an  erroneous  instruction  which  did  no  harm  can 
not  be  complained  of.     Chicago  City  Ry.  Co,  v.  Wilcox,  450 

17.  An  instruction,  in  the  absence  of  evidence  upon  which  it  can  be 
baf^ed,  should  not  be  given.     City  of  Chicago  v.  Coin. an,  557 

18.  It  is  proper  for  a  trial  court  to  give  one  connected  charge  in  lieu' 
of  separate  instructions  asked  by  the  parties,  provided  that  such  charge 
embraces  all  that  the  parties  ask  to  which  they  are  entitled.     Alex- 
andei'Y,  MandeHlle,  589 

19.  An  instruction  of  this  character  which  directs  the  attention  of 
the  jury  away  from  the  issue  one  of  the  parties  has  a  right  to  present, 
is  erroneous.    Id,,  589 

INSURANCE. 

1.  Where  the  contract  in  a  mutual  insurance  certificate  provides, 

that  upon  a  death  the  corporation  shall  make  an  assessment  and  pay  over 
the  proceeds,  not  exceeding  a  certain  amount,  in  an  action  thereon  the 
declaration  most  charge  a  refusal  or  failure  to  make  the  assessment  and 
allege  that  if  the  same  had  been  made  it  would  have  resulted  in  the 
amount  which  the  plaintiff  claims  as  damages.  Ring  v.  V.  S,  Life  dt 
Accident  Asif^n,  168 

2.  In  an  action  to  recover  upon  an  insurance  certificate,  the  same 
agreeing  that  the  amount  named  therein  should  be  paid  at  the  death  of 
one  of  two  persons  named,  to  the  survivor,  ihi^  court  holds  that  the  de- 
murrer to  the  declaration  was  improperly  sustained.     Id.,  168 

8.  The  act  of  hunting  does  not  amount  to  the  occupation  of  hunting. 
U.  M.  Accident  Ass^n  v,  Frohard,  118 

4.  A  classification  of  hazards  of  an  insurance  company  confined  ex- 
clusively to  occupations,  does  not  cover  isolated  acts.    Id.^  178 

5.  A  policy  of  insurance  must  be  construed  liberally  in  favor  of  the 
assured.    Id.,  178 

6.  The  burden  of  proof  is  upon  a  mutual  insurance  company  to  show 
in  case  of  loss  that  aii  assessment  would  not  realize  the  amount  at  risk. 
The  presumption  is  to  the  con tniry.    Id.,  178 

7.  It  is  proper  to  require  payment  in  full  where  a  company  refuses 
to  levy  an  assessment  upon  the  untenable  ground  that  it  is  liable  only 
for  a  portion  of  the  sum  named.     Id.,  178 

8.  That  portion  of  a  decree  directing  payment  l^y  the  officers  of  such 
company,  no  officer  thereof  being  a  party  to  the  suit,  is  nugatory  and 
can  not  be  complained  of.     Id.,  178 

9.  The  naming  of  an  '*  affianced  wife  **  as  the  beneficiary  in  a  certifi- 
cate of  a  mutual  benefit  association,  she  remaining  such  until  the  death 
of  the  assured,  does  not  operate  to  make  her  a  dependent  within  the 
rules  thereof.     Parke  v.  Welch,  188 

10.  The  designation  as  a  beneficiary  of  a  person  not  included  within 
the  class  to  be  benefited  under  the  rules  of  such  association,  does  not 
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relieve  it  from  payment  to  the  proper  person  or  persona  of  the  amoant 
ioTolved.    Id.t  188 

IL  If  a  part  of  the  time  allowed  under  the  conditions  of  an  inrar- 
ance  policy  for  the  bringfing  of  snit  upon  a  loss,  is  consumed  in  negoti- 
ations touching  a  settlement,  the  time  so  occupied  should  be  added  to 
the  period  speciBed  therein.     Allemania  Ina.  Co.  y.  Peck,  548 

12.  In  an  action  brought  to  recover  upon  an  insurance  policy,  the 
company  contending  that  it  was  not  liable  becaune  of  the  breach  of  one 
of  its  conditions  touching  the  title  to  the  property  covered,  this  court 
holds,  that  a  policy  upon  farm  stock  and  implements,  covers  the  prop- 
erty on  hand  at  the  place  mentioned  when  a  fire  occurs,  even  though 
no  one  of  the  identical  articles  destro3'ed  were  there  when  the  policy 
issued,  and  that  the  sale  or  incumbrance  of  any  such  property  covered, 
avoids  the  policy  only  as  to  the  specific  articles  themselves.  Dwelling 
House  Ine.  Co.  ▼.  Butterlyt  626 

INTEREST— See  Municipal  Corporations,  3. 

1.  Interest  may  be  collected  up  >n  a  balance  ascertained  to  be  due  on 
a  liquidation  of  accounts.  Coughlin  v.  Gutta  Percha  <t  Rubber  li/g, 
Co.,  71 

JUDGMENTS  AND  DECREES— See  Injunctions,  1;  Insurance.  8; 
Landlord  AND  Ten  ANT,  1;  Mechanics'  Liens,  6, 8;  Mortqaojss,  14; 
Practice,  10,  II;  Practice,  36. 

1.  A  decree  in  a  given  cause  governs  only  the  parties  thereto. 
Folzv.  Nelke,  370 

2.  Upon  a  writ  of  error  brought  to  reverse  a  decree  of  the  Circuit 
Court  rendered  on  an  appeal  from  the  County  Court  upon  a  petition  filed 
in  voluntary  assignment  proceedings,  to  declare  void  the  alleged  lien  of 
executions  ifvued  upon  judgments  by  confession  in  favor  of  the  defend- 
ants, and  against  said  insolvent,  as  against  her  property  in  the  hands 
of  her  assignee,  and  to  postpone  and  preclude  said  defendants  from 
receiving  any  dividend  out  of  said  property  until  bona  fide  creditors 
should  be  paid,  this  court  holds  that  the  entering  up  of  said  judgments 
by  confession,  the  levying  of  the  executions  on  said  property,  and  the 
making  of  the  voluntary  assignment  by  the  insolvent  were  ail  part  and 
parcel  of  one  transaction  by  which  she  divested  herself  and  intended  to 
divest  herself  of  all  dominion  over  her  property;  that  defendants 
should  be  paid  pro  rata  with  the  other  crediton>,  the  amounts  due 
them,  and  that  no  costs  be  recovered  by  either  party  from  the  other, 
but  each  to  ^y  their  own.     Prouty  v.  Harford,  517 

JURISDICTION. 

1.  A  court,  or  receiver  appointed  by  it,  upon  bill  filed  by  certain 
stockholders  of  a  corporation  praying,  among  other  things,  for  the  dis- 
solution thereof,  its  directors  alone  being  named  as  defendants  therein, 
acquires  no  control  over  the  stockholders.     Robinaon  v.  RauUton,    166 

2.  This  court  dismisses  for  want  of  jurisdiction  an  appeal  from  an 
order  diRSolving  an  injunction,  it  being  sought  to  refitrain  the  payment 
of  public  funds  to  defendant  on  the  ground  of  its  being  a  sectirian 
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institution  under  church  control.    Stevens  y.  St.  Mary^a   Training 
School,  287 

3.  Appeals  in  such  cases  are  er^anted  only  to  the  Supreme  Court. 
Id.,  '  237 

4.  Questions  involving  the  construction  of  the  constitution  without 
involving  the  validity  of  a  statute,  are  within  the  concurrent  jurisdic- 
tion of  the  Supreme  and  Appellate  Courts.    McCoy  v.  City  of  Chicago. 

576 
LANDLORD  AND  TENANT. 

L  Upon  motion  to  set  aside  judgment  by  confession  for  rent  due 
and  unpaid,  it  is  held:  That  the  warrant  of  attorney  was  not  defective 
for  failing  to  name  any  particular  attorney;  that  the  claims  for  unliqui- 
dated damages  urged  as  a  set-off,  should  not  be  considered,  not  being 
in  any  wise  connected  with  the  demand  for  rent,  and  that  the  fact  that 
the  judgment  was  entered  by  the  clerk  in  term  time,  would  justify  the 
issuance  of  an  execution  before  the  record  of  the  judgment  was  com- 
plete.    Poppti'8  v.  Meager  J  19 

2.  Upon  a  contention  as  to  whether  a  landlord,  in  a  proceeding  on  a 
distress  warr.int,  where  the  property  seized  had  been  released  on  a 
forthcoming  bond,  was  entitled  to  recover  the  expense  of  the  custody 
of  the  goods  levied  upon  before  they  were  so  released,  this  court  holds 
that  the  same  method  of  defraying  expenses  of  this  character  should  be 
pursued  in  cases  of  distress,  as  in  attachment;  that  the  jury  are  not 
authorizt^d  to  tax  such  costs,  but  that  such  allowances  should  be  ascer- 
tained by  the  court,  and  that  no  injury  has  been  done  the  defendant,  by 
reason  of  the  finding  of  the  jury  upon  this  f  oint,  the  same  having  been 
accepted  by  the  court  as  reasonable  and  proper.    Poppers  v.  Meager , 

20 

3.  The  entering  into  a  written  guaranty,  upon  a  lease  for  the  pay- 
ment of  the  rent  provided  for  therein,  amounts  to  an  admission  of  the 
due  execution  thereof.     Obermann  Brewing  Co.  v.  Ohlerking,  26 

4.  The  liability  of  a  guurantor  is  in  no  wi  ^e  affected  by  the  failure  of 
the  lessor  to  give  notice  of  the  lessee's  default.    /(/.,«  26 

5.  While  it  is  erroneous  in  such  action  to  allow  the  recovery  of 
attorney's  fees  and  costs  in  entering  judgment  against  the  lessee,  no 
complaint  can  be  made  thereof,  where  the  record  shows  that  no  objec- 
tion was  made  or  exception  taken,  when  the  evidence  touching  the 
same  was  introduced,  and  that  the  attention  or  the  court  was  in  no 
manner  called  to  the  excessive  verdict  when  a  motion  for  a  new  trial 
was  overruled.    Id.,  26 

6.  In  an  action  of  debt  for  the  recovery  of  rent,  this  court  holds  that 
the  intention  of  the  parties  to  the  lease  was  for  the  piiyment  of  rent 
monthly  in  advance,  and  that  the  fact  that  the  amount  of  each  install- 
ment was  uncertain  through  failure  of  appraisers  to  agree  in  accord- 
ance with  a  clause  therein,  was  no  defense  to  the  claim  for  interest  npon 
each  monthly  sum  found  to  be  the  reasonable  rental  value  of  the  prem. 
isee  in  question.    Heissler  v.  Stosst  39 
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7.  Kent  in  advance  can  not  be  recovered  in  the  absence  of  an 
agreement  to  that  effect,    /if.,  39 

8.  In  an  action  of  debt  upon  a  bond  executed  on  an  appeal  taken 
from  a  judirment  in  bphalf  of  plainliff  in  an  action  of  forcible  detainer, 
a  condition  thereof  being  that  certain  rent  then  or  to  be  due  should  be 
paid  in  case  the  judgment  waft  affirmed  or  the  appeal  dismissed,  this 
court  holds  that  evidence  as  to  the  rental  value  of  the  premises  in  ques- 
tion was  admissible  notwithstanding  the  absence  from  the  declaration 
of  an  averment  of  detention  by  defendant,  the  same  being  supplied  by 
the  plea  of  payment  on  his  part,  the  evidence  showing  his  possession 
at  the  time  in  question.     Barrett  ▼.  Lingle,  91 

9.  The  failure  by  a  tenant  to  comply  with  a  condition  in  a  lease 
prohibiting  the  assignment  thereof  without  the  consent  of  the  lessor, 
can  only  t>e  complained  of  by  the  latter.  Chicago  AHaehment  Co,  v. 
Davis  S.  If.  Co.,  362 

10.  In  an  action  for  the  recovery  of  a  balance  alleged  to  be  due  for 
rent  under  a  iea^e  assigned  by  parol  agreement,  this  court  declines,  in 
view  of  the  evidence,  to  interfere  with  the  judgment  in  behalf  of  the 
plaintiff.     Id.,  362 

11.  The  term  property  means  that  which  is  susceptible  of  present 
possession  or  enjoyment;  that  which  is  to  be  acquired  is  not  property. 
Borden  v.  Croak,  889 

12.  A  condition  in  a  lease,  providing  that  the  lessor  shall  have 
a  valid  and  6rst  lien  upon  the  property  of  the  lessor  for  rent,  refers  to 
property  owned  at  the  time  of  the  making  thereof.  To  reach  sub^ 
quently  acquired  property  the  instrument  must  identify  the  same;  fail- 
ing to  do  so,  it  is  void  for  uncertainty.     Id.,  389 

13.  I'he  rent  of  a  hous'e  occupied  as  a  residence  is  a  family  expense 
within  the  meaning  of  Sec.  15.  Chap.  68,  R.  S.  lUingtcorth  v.  Bur- 
ley,  394 

14.  In  an  action  brought  for  the  recovery  of  rent,  the  defendant  has 
the  right  under  the  general  issue  to  show  ptiyment,  accord  and  satisfac- 
tion, and  with  few  exceptions,  any  other  matter  which  wholly  or  partly 
extinguished  the  cause  of  action.     Hubbard  v.  McCormick,  486 

15.  In  an  action  brought  by  a  tenant  again*<t  his  landlord  for  the 
recovery  of  damages  for  injury  suffered  through  the  overflowing  of  a 
tank,  caused  by  the  negligence  of  the  employes  of  a  plumber  engaged 
in  making  certain  repairs  in  the  building  in  question,  this  court  holds, 
that  the  said  plumber  wiis  not  an  independent  contractor,  and  declines 
to  interfere  with  a  judgment  in  behalf  of  the  plaintiff.  Bernauer  v. 
Hartman  Steel  Co.,  491 

16.  A  landlord  does  not  insure  that  nothing  exists  touching  the 
premises  in  question  that  will  interfere  with  the  health  or  comfort  of 
his  tenant,  nor  is  he  bound  to  repair  unless  the  lease  so  provides.  Me- 
Coull  v.  Herzberg,  542 

17.  The  law  does  not  imply  a  contract  on  the  part  of  a  landlord  that 
premises  demised  are  tenantable  or  that  they  will  continue  to  be  so 
during  the  term.     /<f.,  542 
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18.  An  action  at  law  to  recover  rent  covenanted  to  be  paid  bj-  lease 
under  seal,  can  not  be  met  by  the  defenste  that  the  lessee  was  induced 
to  execute  the  lease  by  fraudulent  representations  as  to  the  character  or 
surroundings  of  the  premises.    Id,,  542 

LICENSES— See  Brokers,  5. 

LIENS — See  Insolvency,  2,  5;  LxwDiiORD  and  Tenant,  12. 

LIFE  INSURANCE— See  Insurance. 

LIMITATIONS— See  Contempt.  8;  Mortgages,  2,  4. 

LIQUIDATION. 

1.  The  term  **  Hqnidation  "  does  not  necessarily  imply  mutual  ac- 
counts.    Coughlin  v.  Gutta  Pereha  dt  Bubbfr  Mfg.  Co,,  71 

MALICIOUS  PROSECUTION. 

1.  It  is  proper  in  an  action  for  malicious  prosecution  to  admit  evi- 
dence of  damage  suffered  after  the  brinjring  of  suit  and  before  the 
trial  thereof.    Schmidt  v.  Hughes,  65 

2.  No  recovery  Clin  be  had  in  an  action  for  malicious  proseculion 
against  several  defendants,  where  one  of  them  only  is  found  guilty. 
Bosenherg  v.  Hart,  262 

8.    Nor  where  the  prosecution  did  not  terminate  in  an  acquittal.    Id. , 

262 

4.     Nor  where  the  same  comes  to  an  end  through  a  comproniif>e 

between  the  parties.     7(2.,  202 

MASTER  AND  SERVANT— See  Personal  Injuries. 

1.  A  servant  who  in  ignorance  of  the  dansrer  oljeys  an  order  given 
by  a  superior  servant  who  is  aware  that  almost  certain  death  will 
result  from  compliance  therewith,  is  entitled  to  damages  for  injuries 
suffered  thereby.     Stearns  v.  Reidy,  246 

2.  In  an  action  by  a  servant  for  the  recovery  of  damages  for  injuries 
suffered  through  obeying  the  orders  of  a  superior  servant,  (his  court 
holds  that  the  defendant  can  not  rely  upon  a  variance  between  the 
pleading!^  and  the  proof,  which  but  for  his  opposition  would  have 
been  removed,     /d.,  246 

8.     In  the  case  presented,  this  court  sustains  a  judgment  in  behalf  of 

the  plaintiff  for  $9,000  for  injuries  received  by  him  in  an  explosion  in 

^  a  stone  quarry,  the  same  resulting  in  total  blindness.     Id.,  246 

4.  In  an  action  by  a  servant  for  the  recovery  of  damages  for  per- 
sonal injuries  alleged  to  have  been  occasioned  thronsrh  obeying  the 
orders  of  a  superior  servant,  this  court  holds  that  the  general  instruc- 
tion, given  in  lieu  of  those  requested,  properly  and  fully  stated  the  law 
governing  the  case,  and  that  the  evidence,  though  conflicting,  sustains 
the  verdict  for  the  plaintiff.     Hinckley  v.  Hwazdovshy,  259 

5.  A  wilful  neglect  of  means  to  save  the  lives  and  limbs  of  servants 
performing  dangerous  service  from  needless  peril,  constitutes  gross 
negligence.     C.  dt  E.  J.  R.  R,  Co.  v.  Hinea,  271 

6.  Where  a  given  employment  continues  with  no  radical  alteration 
in  the  character  of  the  services  rendered,  the  original  contract  fixes  the 
rate  of  wages  to  be  paid.    IngallsY.  Allen,  458 
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7.  In  an  action  brought  by  a  servant  to  recover  from  bis  employer 
for  injuries  alleged  to  have  been  suff  'red  throujrh  his  negligence,  tbi? 
conrt  holds,  that  the  risks  attending  the  we  of  the  machine  in  ques- 
tion were  obvious  and  as«nraed  by  the  servant  as  incident  to  his  em- 
ployment, and  that  failure  to  guard  the  treadle  in  question  did  not  con- 
stitute negligence  on  the  part  of  the  defendant  Kolh  ^ *  Chicago 
Stamping  Co.,  488 

8.  Evidence  in  imch  case  that  other  boys  had  been  injured  by  similar 
machines  in  the  same  shop,  Mhould  not  be  considered,     /d.,  4^8 

9.  The  rule  touching  the  non-liability  of  a  master  for  the  n<»gligence 
of  an  independent  contractor  in  his  employ,  is  not  affected  by  the  fact 
that  the  contractor  is  paid  the  cost  of  the  work  and  a  given  per  cent 
instead  of  a  fixed  price.    AUxander  v.  MandtviUe,  589 

10.  If  it  appears  in  evidence  in  an  action  brought  for  the  recovery 
of  damages  for  an  injury  alleged  to  have  been  occiisioned  through  the 
negligence  of  Rervants  of  the  defendant,  that  several  sets  of  men  were 
engaged  upon  the  premises  in  question  when  the  accident  occurred,  and 
it  is  left  to  the  jury  to  infer  the  cause  of  the  injury,  the  fact  being  that 
for  one  set  of  the  men,  the  defendant  was  in  no  wise  answerable,  he  is 
entitled  to  an  instruction  setting  forth  such  fact    Id,,  589 

11.  In  such  caoe,  a  contractor  should  narrate  what  happened  in  the 
making  of  his  contract  and  the  conduct  of  the  work,  from  which  the 
jury  must  infer  whether  he  acted  independently  of  his  employer  or  not. 
Id,,  589 

12.  It  is  the  duty  of  an  employe  receiving  salary  and  expenses 
to  keep  and  preserve  true  and  correct  statements  of  account.  Wolf 
Co.  V.  Salem,  614 

13.  The  right  to  an  itemized  account  of  expenses  may  bi  waived  by 
the  principal*  either  by  express  agreement  or  by  the  acceptance  of 
faulty  statements  in  lieu  thereof,    /cf.,  614 

14.  The  rule  that  a  traveling  salesman  shall  preserve  vouchers  for 
expenditures  in  way  of  expenses  must  be  construed  in  a  reasonable 
manner.    Id.,  614 

MECHANIC'S  LIENS— See  GATiNrsHMBNT,  3. 

1.  Upon  a  petition  for  a  mechanic's  Hen  this  conrt  holds  that  the 
labor  and  material  of  plaintiffs  went  into  the  building  in  question;  that 
the  person  in  whom  was  vested  the  title  thereof,  held  the  same  in  tru^t 
for  the  defendant  company;  that  although  no  time  wai^  fixed  for  the 
completion  of  the  work,  the  statute  was  satisfied  by  its  being  done 
within  one  year,  and  declines  to  interfere  with  a  decree  for  the  plaint- 
iffs.    Lehman  v.  Clark,  33 

2.  The  first  and  second  sections  of  the  Lien  law,  Chap.  82  R.  S., 
give  a  lien  in  all  cases  for  work  or  material  furnished  at  the  instance 
of  the  owner  of  any  interest  in  land  for  anything  which,  by  being  fur- 
nished for  that  purpose  and  attached  to  the  premises,  becomes  the  prop- 
erty of  such  owner  as  part  of  his  interest  in  the  land.  Porioues  v. 
Holmes,  812 
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3.  Petitions  for  mechanics'  liens  must  truly  describe  the  contract 
entered  into,  what  was  done  under  it,  and  if  no  time  was  fixed  by  it 
for  the  performance  the  law  will  imply  it  to  be  a  reasonable  time,  and 
in  the  latter  case,  if  performance  is  complete  within  a  year,  the  lien 
attaches.    Id.,  312 

4.  It  is  not  nece.«8ary  by  ezprera  words  to  negative  Sec.  8  of  the  l^ien 
law,  which  sets  forth  the  exceptional  cases  in  which  no  lien  can  exist, 
but  only  by  affirmative  deRcription  of  the  contract  so  far  as  it  was 
express;  and  if  the  acts  done  in  the  performance  of  it  show  what  the 
whole  case  is,  and  if  so  shown  nothinfr  repugnant  to  the  provisions  of 
such  section  appear,  a  lien  exists.    Jd.^  312 

5.  Upon  a  petition  filed  for  a  mechanic's  lien,  this  court  holds  that 
the  complaint  of  the  defendants  that  the  cefitui  que  trust  under  a  trust 
deed  was  not  made  a  party  defendant  should  not  be  considered,  upon 
the  ground  that  the  error,  if  any,  does  not  affect  him;  that  the  conten- 
tion that  certain  intervening  ;  elitions  do  not  specify  when  work  was 
done  and  material  furnished  is  not  supported  by  the  evidence;  that  the 
fact  that  the  decree  of  sale  is  several  as  to  the  petitioners  in  the  several 
petitions,  cures  the  omission  of  one  of  two  pieces  of  land  from  the 
original  petition,  but  included  in  the  intervening  petitions,  in  so  far  as 
to  warrant  the  participation  of  the  original  petitioners  in  the  proceeds 
of  the  sale  decreed  in  behalf  of  the  intervening  {petitioners,  and  that  the 
defendant's  exceptions,  save  one,  and  his  objections  to  the  master's 
report,  can  not  be  considered  for  want  of  certainty.     Id,,  312 

6.  Upon  a  bill  filed  by  sub-contractors  for  a  mechanic's  lien,  this 
court  holds  that  the  same  was  properly  dismissed  for  the  reason  that 
the  statutory  notice  was  not  served  upon  the  owner  of  the  building 
in  question,  within  the  time  required  by  Sec.  31,  Chap.  82,  R.  S. 
O^Brien  v.  Graham^  546 

7.  No  personal  decree  is  authorized  by  the  statute  when  there  is  a 
failure  in  the  effort  to  establish  a  lien.     Id,,  546 

8.  The  mere  fact  that  money  which,  according  to  the  contract,  is  Iq 
be  paid  as  fast  as  a  given  work  progresses,  is  nut  paid  by  the  owner, 
when  by  the  terms  of  the  contract  it  ought  to  be,  will  not  authorize 
the  abandonment  of  the  work  and  the  recovery  of  a  mechanic's  lien  for 
the  work  performed  by  the  contractor,  unless  the  payments  are  made 
conditions  precedent  to  the  performance  of  the  work,  by  the  express 
and  positive  provisions  of  the  contract.     Geary  v.  Bangs,  582 

9.  In  order  to  obtain  a  lien  the  contractor  must  shpw  that  he  has 
performed  his  contract,  or  that  he  has  been  prevented  from  so  doing  by 
the  act  of  the  other  party.     Id,,  582 

10.  The  failure  to  pay  an  installment  when  due  is  not  such  an  act 
or  omission  as  will  prevent  the  contractor  from  completing  his  con- 
tract.   Id.,  582 

11.  A  decree  awarding  a  mechanic's  lien  having  been  previously  con* 
sidered  herein,  the  same  having  been  reversed  and  the  pause  remanded 
after  which  complainant  amended  his  bill,  alleging  among  other  things 
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that  the  architect  bad  fraudulently  and  without  ciiufle,  refused  to  d»*- 
liver  to  him  certain  certidcates  calling  for  amounti  due  and  unpaid, 
this  court  hold*  that  such  view  is  not  supported  by  the  evidence,  and 
declines  to  interfere  with  the  decree  in  behalf  of  the  defendants. 
Miehaelitr.  Wolf,  645 

MISTAKE— See  Srttlkmrnt.  1. 

MORTGAGES— See  Fraudulbnt  Coxvetancks.  2. 

1.  Upon  an  ord^r  directing  the  issuance  of  a  writ  of  assistance  in 
behalf  of  the  grantee  in  a  muster's  deed  of  real  property  sold  under 
foreclosure  proceedings,  i^aid  grantee  being  the  assignee  of  the  certif- 
icate of  sale,  it  being  contended  that  the  reversed  of  the  decree  of  ftale 
by  this  court  subsequent  to  the  execution  and  delivery  of  such  d<»pd 
operated  to  divest  the  title  acquired  thereby,  and  that  for  such  reason 
there  was  no  foundation  for  the  issuance  of  the  writ,  it  is  held:  That 
the  order  was  properly  issued,  the  facts  being  that  the  grantee  in  the 
deed  wa^  a  stranger  to  the  decree,  and  that  the  reversal  was  for  an 
error  only,  of  which  the  purchaser  was  not  obliged  to  take  notice. 
Lambert  v.  Hyers,  43 

2.  There  can  be  no  foreclosure  of  a  mortgage  where  original  pro- 
ceedings to  that  end  were  dismissed  for  want  of  prosecution,  and  the 
mortg  ige  note  is  barred  by  the  statute  when  the  new  bill  is  filed. 
Merritt  v.  Merritt,  63 

3.  The  makers  of  a  moHgasre  are  entoDpsd  from  denying  the  indebt- 
edness set  forth  therein.     Brokatc  v.  Field,  138 

4.  The  recitals  in  a  mortgage  setting  forth  the  existence  of  a  debt, 
accompanied  by  an  agreement  to  pay  the  same,  are  **  evidences  of 
indebtedness*'  in  writing  within  Sec.  16  of  the  act  concerning  limita- 
tions.    Id,  138 

5.  Where,  under  the  terms  of  a  mortg^ige,  the  whole  debt  does  not 
become  due  by  dff.iult  in  the  payment  of  interest,  and  proceedings  to 
■ell  under  such  default  are  begun,  a  tender  of  the  sum  due,  with  interest 
and  expenses,  will  be  sufficient  ground  for  bringing  the  t^ame  to  an  end. 
Id.,  188 

6.  In  the  case  presented,  this  court  holds  that  both  the  legal  and 
equitable  estates  were  conveyed  by  the  mortgage  givi^n,  and  that  the 
debt  of  the  husband  was  a  valid  consideration  for  the  giving  thereof. 
Id.,  138 

7.  The  burden  of  provinir  the  discharge  of  property  standing  in  the 
relation  of  surety,  by  an  extension  of  the  time  of  payment  of  a  debt,  is 
upon  the  person  contending  the  same  was  made,    /i.,  138 

8.  A  formal  deed  is  not  required  for  the  release  of  an  equity  of 
redemption  when  the  mortgage  is  made  in  the  form  of  an  absolute  con- 
veyance.    Scanlan  v.  Scanlan,  202 

9.  If  in  such  case  subsequent  transactions  between  the  mortgagor 
and  mortgagee  make  it  inequitable  to  allow  redemption,  equity  will 
refuse  its  aid.    Id.,  202 

10.  This  court  declines  to  interfere  with  a  decree  of  foreclasure  of  a 
chattel  mortgage,  and  holds  that  the  property  alleged  to  have  been 
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taken  away  by  the  mortgaigree  was  not  identical  with  the  property 
named  therein;  that  at  the  time  of  such  taking  the  mortgngor  acknowl- 
edged that  the  same  was  not  covered  by  the  mortgage,  and  that  by 
arrangement  with  the  mort^^igee,  and  on  his  credit,  other  property  of 
like  description  was  procured  by  the  mortgagor  to  take  its  place.  Kra- 
mer V.  Imhoffj  250 

11.  Upon  a  bill  to  foreclose  a  mortgage  this  court  declines  to  inter- 
fere with  the  finding  of  the  trial  court  that  the  son  of  the  mortgagee 
had  received  payment  in  part  on  account  of  the  same,  and  that  he  was 
authorized  so  to  do.     Holdemv.Terhune,  269 

12.  In  equity,  where  a  tender  is  made  by  a  mortgagor  of  the  amount 
due  after  default  in  the  payment-,  the  same  must  be  kept  good  in  order 
to  discharge  the  mortgage.     Blain  v.  Foster,  297 

13.  At  law,  such  tender  does  not  operate  to  revest  the  title  in  the 
mortgagor  so  as  to  enable  him  to  recover .  The  mortgagee  is  not  bound 
to  receive  the  amount  due  and  restore  the  property.    Id.,  297 

14.  This  court  holds  as  erroneous  a  judgment  in  behalf  of  the  plaint- 
iff in  an  action  of  trover  brought  to  recover  the  value  of  certain  prop- 
erty alleged  to  have  been  converted  by  the  defendants  to  their  own  use, 
upon  the  ground  that  the  same  included  the  value  of  property  mort- 
gaged, they,  as  mortsragees,  being  rightfully  in  possession  thereof  un- 
der the  terms  of  the  instrument.     Id.,  297 

15.  When  a  mortgagor  has  conveyed  the  mortgaged  premises  to  the 
mortgagee  it  only  operates  as  a  bar  to  the  equity  of  redemption,  where 
it  clearly  and  unequivocally  appears  that  both  parties  so  understood 
and  iotended  it  should.     Kirchqfv.  U.  Mat.  Life  Ins.  Co.,  607 

16.  When  by  the  operation  of  law  upon  the  facts,  or  by  the  agree- 
ment of  the  parties,  a  mortgage  debt  has  been  apportioned,  and  a  part 
of  it  made  the  sole  burden  upon  a  part  of  the  incumbered  property, 
that  part  may  bw  redeemed  liy  paying  the  portion  of  the  debt  apportioned 
thereto.    Id.,  607 

17.  Upon  a  bill  filed  to  redeem  certain  property  to  which  defendant 
acquired  the  legal  title  under  a  quit-claim  deed  from  complainant  and 
her  husband,  and  under  certain  foreclosure  proceedings  under  a  trust 
deed,  to  which  complainant  was  a  defendant,  instituted  prior  to  said 
quit-claim  deed,  and  carried  to  decree  and  sale  subsequent  thereto,  it 
being  contended  by  said  complainant  that  her  offer  to  release  and  quit 
claim  to  the  defendant  all  her  lands  in  said  trust  deed  described,  pro- 
viding she  might  be  allowed  to  redeem  two  lot-s  included  therein  upon 
terms  named,  was  agreed  to  by  it,  this  court  holds  that  said  complain- 
ant is  entitled  to  the  benefit  of  such  agreement,  and  that,  upon  the 
ascertainment  of  the  amount  due  and  the  payment  thereof  within  a 
time  named,  a  conveyance  to  her  of  the  premises  in  question  must  be 
made.    Id.,  607 

MUNICIPAL  CORPORATIONS— See  Personal  Injuries,  10. 

1.  In  an  action  brought  against  a  municipality  for  the  recovery  of 
damages  for  an  injury  to  private  property,  occasioned  through  raising 
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the  grade  of  one  of  its  streets,  the  burden  of  proof  is  upon  the  plaintiff 
to  show  that  the  injurious  act  was  committed  while  be  wan  owner  of 
the  premises  injured.    Cify  of  Chicago  t.  Alt  geld,  23 

2.  In  the  cnse  presented,  this  court  holds  that  the  conduct  of  the 
plaintiff  with  reference  to  the  institution  of  buit,  Rud  the  trial  thereof, 
was  open,  fair  and  honorable  in  ever}'  respect    Id.,  23 

3.  In  an  action  to  recover  from  a  municipal  corporation  the  yalue 
of  land  appropriated  by  it  for  street  purposes,  it  appeuring  that  posses- 
sion thereof  was  taken  bj  the  city  six  months  before  the  institution  of 
proceedings  to  condemn  the  same,  the  ordinance,  which  authorized  such 
condemnation,  providing  that  the  costs  of  the  proposed  improvement 
should  be  paid  for  by  special  assef^sment  upon  property  benefited  to  the 
amount  the  same  could  t>e  legally  assessed,  the  balance  to  be  paid  by 
general  taxation,  this  court  holds  that,  aH hough  the  city  has  been 
unable  to  collect  the  special  assessment  levied,  the  deficiency  must  be 
made  up  from  the  general  fund,  and  that  interest  is  recoverable  upon 
the  value  of  the  land  from  the  time  the  city  took  possession  thereof. 
City  of  Chicago  v.  Smythe,  28 

4.  In  an  action  against  a  municipal  corporation,  to  recover  damages 
for  obstructing  the  flow  of  surface  water  by  raising  the  grade  of  a  street, 
this  court  holds  that  a  harmless,  erroneous  instruction  touching  the 
measure  of  da  mages  can  not  be  complained  of,  and  declines  to  interfere 
with  a  verdict  for  the  plaintiff.     Town  qf  Lake  v.  Bok,  45 

5.  Where  a  municipality  retains  a  person  as  commissioner  to  make 
a  special  assessment,  the  necessary  preparatory  work  which  he  may  do 
before  taking  the  oath  of  oifice,  is  a  part  of  the  service  for  which  he 
should  be  paid,  and  he  is  likewise  entitled  to  compensation  for  services 
rendered  before  his  appointment,  if  the  same  were  performed  at  the 
request  of  the  municipal  authorities.     Village  of  La  Grange  t.  Bchze^ 

56 

6.  A  municipality  may  regulate  by  ordinance  the  rate  of  speed  of 
railway  trains  within  its  limits.    City  of  Lake  View  v.  Tate,  78 

7.  Ordinances  ot  this  character  must  be  reasonable  and  consistent 
with  the  laws  and  policy  of  the  State,  and  must  not  be  oppressive, 
unequal,  or  unjust,  partial  or  discriminating  in  their  operation.    Id.. 

78 

8.  The  question  of  whether  an  ordinance  is  a  just  and  reasonable 
exercise  of  the  power  reposed  in  the  common  council  is  a  question  of 
law  for  the  court,  upon  consideration  of  the  circumstances  of  a  given 
case.    Id.t  78 

9.  In  an  sction  to  recover  a  penalty  from  an  engineer  for  running  a 
train  through  a  municipality  at  a  greater  rate  of  speed  than  was  allow- 
able under  one  of  its  ordinances,  this  court  holds  that  the  ordinance  in 
question  in  attempting  to  divide  the  city  into  two  railroad  districts, 
one  for  each  of  two  roads,  and  to  establish  a  lower  rate  of  speed  for  one 
road  than  the  other,  was  obnoxious  to  the  objection  that  it  attempted 
unjustly  and  oppressively  to  discriminate  against  such  road,  and  declines 
to  interfere  with  judgment  for  the  defendant.    Id,^  78 
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10.  The  city  couacil  of  the  city  of  Chicago  has  no  power  to  reg^ulate 
or  prohibit  parades  or  processions  as  such.    Troiter  v.  City  of  Chicago. 

206 

11.  Parades  or  processions  through  streets  are  not  nuisances.    /<?.. 

206 

12.  A  city  council  having  the  power  to  prohibit  or  regulate,  must 
exercise  the  same  by  ordinance,  and  can  not  delegate  it  to  the  discre- 
tion of  the  chief  of  police.    Id,,  206 

13.  The  right  of  the  **  Salvation  Army  "  to  parade  is  equal  to  that 
of  any  other  organization.    Id.^  206 

14.  An  ordinance  which  operates  partially  is  void.     Id,t  206 
NAMES. 

1.    The  abbreviation  '*  Mrs."  is  not  a  name.    Schmidt  ▼.  Thomas, 

109 

NEGLIGENCE— See  Agknct.8,  9,  10;  Master  and  Servant,  5,  9;  Raii^ 
ROADS,  2,  17. 

1.  Whether  a  certain  conrse  of  conduct  is  negligence  is  for  the  jury. 
City  of  Chicago  v.  Morse,  61 

2.  The  conduct  of  a  man,  drunk  or  sober,  at  the  time  of  a  given 
transaction,  is  the  subject  of  investigation,  and  if  it  was  characterized 
by  a  proper  degree  of  care  and  prudence,  whether  he  madt*  more  or  less 
effort  to  pursue  that  line  of  conduct,  is  immaterial.  C.  c^  N»  W,  Ry» 
Co.  V.  Drake,  *   114 

8.  No  repetition  by  courts  of  review,  that  certain  evidence  does  or 
does  not  sustain  the  verdict  finding  care  or  negligence  in  the  particular 
case,  make  the  conclusions  of  fact  arrived  at  by  such  courts  and  the 
language  in  which  they  express  such  conclusions,  doctrines  of  law  for 
other  cases.     C.  <0  N»  W,  Ry,  Co.  v.  Bouek,  123 

4.  Negligence  is  a  question  of  fact  for  the  jury.  C.  dt  N.  W,  Ry, 
Co,  V.  Trayes,  307 

5.  It  is  negligence  to  attempt  to  board  a  street  car  while  in  rapid 
motion.     Chicago  City  Ry,  Co,  v.  Delcourt,  430 

6.  Personal  negligence  is  not  to  be  imputed  to  a  child  six  years  old. 
Chicago  City  Ry,  Co,  v.  Wilcox,  450 

NEGOTIABLE  INSTRUMENTS. 

1.  An  erroneous  interpretation  of  the  terms  of  a  due  bill  by  its 
maker  is  no  defense  to  an  action  thereon.  Obermann  Brewing  Co,  v. 
Gurney,  58 

2.  In  an  action  against  the  guarantor  of  a  promissory  note,  the 
consideration  thereof  being  certain  wire  involved  in  another  suit,  lately 
decided  herein,  this  court  declines  to  interfere  with  judgment  for  the 
defendant.     Callender  Insulating   dt    Waterproofing  Co.  v.  Badger, 

90 
8.  This  court  holds  a  certain  instrument  calling  for  the  payment  of 
money  to  an  advertising  company,  to  be  a  promissory  note,  in  so  far  as 
to  enable  an  assignee,  taking  the  same  for  value  before  the  time  for  the 
consideration  to  commence  had  arrived,  and  with  no  notice  that  the 
consideration  was  likely  to  fail,  to  recover  thereon.  Seigel  v.  Chicago 
Trust  dt  Savings  Bank,  22S 
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4.  The  filing  of  a  new  declaration  in  the  name  of  the  person  to 
whom  a  note  waa  indorsed,  together  with  his  substitution  as  party 
plaintiff  after  the  institution  of  suit  thereon  in  the  name  of  the  in- 
dorfier,  will  not  warrant  a  judgment  in  behalf  of  the  indorsee.  Bofhs 
child  V.  Bruschke,  282 

5.  The  holder  of  a  note  duly  indorsed,  is  legally  presumed  to  be  the 
owner  thereof.    Breier  v.  Wtier,  886 

6.  In  an  action  involving  the  question  as  to  whether  a  certain  note 
was  delivered  by  a  mother  to  her  son  a^  a  gift  tit  prcpsenti,  this  court* 
in  view  of  the  evidence,  declines  to  interfere  with  a  decree  in  the 
affirmative.    Id.,  386 

7.  Notes  accepted  by  children  after  attaining  their  majority,  from 
their  mother,  the  same  covering  their  shares  of  their  fat  her *8  estate,  in 
the  absence  of  evidt*nce  goiui;  to  show  that  they  w<-re  not  given  with 
honest  intent,  will  be  considered  as  being  based  upon  a  sufficient  con- 
sideration.    Prouty  V.  Hanfwd,  517 

8.  In  an  action  brought  to  recover  upon  certain  promissory  notes, 
the  plaintiffs  offering  to  n*mit  all  over  and  above  a  sum  named,  if  it 
was  held  that  the  defense  of  usury  was  made  out,  this  court  holds  that 
the  plaintiff  is  entitled  to  a  judgment  for  the  sum  named.  Willetls  v. 
Wheeler,  629 

NEW  TRIAL— See  Personal  Injuiurs,  12. 

'  1.  In  au  action  to  recover  the  amount  of  a  check  this  court  declines 
to  interfere  with  the  judgment  for  the  plaintiff,  and  holds  that  the  trial 
court  properly  declined  to  grant  a  new  trial  upon  the  ground  of  newly 
discovered  evidence,  it  appearing  that  the  fuime  is  inconclusive  and 
cumulative,  and  that  the  reasons  adduced  for  its  non- production  upon 
trial  are  of  an  unsatisfactory  nature.  First  Nat,  Bk.  qf  Chicago  v. 
Wm,  Ruehl  Brewing  Co.,  121 

2.  Evidence  which  is  merely  cumulative  but  not  conclusive, 'will  not 
justify  a  new  trial  upon  the  ground  of  newly  discovered  evidence. 
C.  R.  I.  dt  P.  Ry.  Co.  v.  Clough,  129 

3.  An  alleged  erroneous  allowance  of  interest  in  the  computation  of 
damages  in  a  given  case,  will  not  be  considered  by  this  court,  where 
the  motion  for  new  trial  contains  no  suggestion  thereof.  Memory  v. 
Nieperty  131 

NUISANCES— See  Municipal  Corporations,  11. 

PARENT  AND  CHILD. 

1.  In  proceedings  brought  by  grandparent  for  the  adoption  of  a 
minor  grandchild,  its  mother,  the  daughter  of  petitioners,  having  re- 
ceived its  custody  upon  being  granted  a  divorce  from  its  father,  she 
consenting  to  such  adoption,  this  court  declines  to  interfere  with  a  de- 
cree in  conformity  with  the  prayer  of  the  petition.     Baker  v.  Strahortt, 

59 

2.  The  welfare  of  the  child  is  of  prime  importance  in  such  proceed- 
ings, and  caprice,  obstinacy  or  opposition,  prompted  by  unworthy 
motives  on  the  part  of  the  non-consenting  parent  should  not  be  regarded. 
Id..  59 
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PARTIES- See  Highways,  1;  Rbal  Property.  10,  11,  12. 

1.  Joinder  of  husband  and  wife  in  an  action  of  trover  for  property 
belonging  to  the  wife  alone,  ia  improper.     Harris  v.  Brain,  510 

2.  It  seems  that  the  owner  of  real  property  can  not,  subsequent  to 
a  conveyance  thereof,  maintain  a  bill  to  remove  a  cloud  from  the  title, 
even  if  he  warranted  the  same.    Johnson  v.  McChesney,  526 

3.  Upon  a  bill  filed  to  procure  a  rescission  of  a  conti  act,  and  the 
return  of  certain  mining  stock  delivered  in  pursuance  of  a  contract 
entered  into  for  the  purpose  of  developing  a  mine,  it  beirl?  contended 
by  the  complainant  among  other  things  that  one  of  the  two  joint  prom- 
isors therein  had  failed  to  prosecute  such  development,  this  court 
holds  that  both  should  have  been  made  parties  defendant  to  such  bill; 
that  the  one  not  named  does  not  become  a  party  by  being  called  as  a 
witness  in  behalf  of  the  complainant;  that  said  contract  can  not  be 
made  several  by  averments  in  the  bill,  or  by  evid-^nce  of  conversations 
between  the  parties,  and  d^'clines  to  interfere  with  a  decree  dismissing 
the  same.     Smith  v.  Hatrkes,  585 

PARTNERSHIP— See  Insolvency,  2. 

1.  The  nets  or  words  of  one  of  several  partners  touching  property  of 
his  firm,  is  as  to  third  persons  in  good  faith  acting  thereon,  the  same 
as  if  done  or  said  by  all.     Wanner  v.   Winter,  149 

2.  Where  wilful  acts  or  words  of  one  partner,  of  which  the  rest  of 
the  firm  are  ignorant,  result  in  injury  to  another,  there  can  be  no  ver- 
dict for  separate  or  different  amounts  against  the  individual  members 
of  the  firm.    Id.^  149 

3*  This  court  holds  that  the  solicitor  of  certain  co-partners  was  duly 
authorized  by  them  to  act  according  to  his  best  judgment,  touching 
proceedings  instituted  for  th(>  disi^otution  of  the  firm  of  which  they 
were  members,     Jacobs  v.  Kasfhohn,  164 

4.  In  proceedings  touching  the  d'ssolution  of  a  co-partnership, 
this  court  holds  that  the  exceptions  of  the  parties  to  the  suit  to  the 
master's  report  were  btid  for  uncertainty,  and  declines  to  interfere 
with  his  finding  that  a  sum  named  was  due  the  complainant.  Huling 
V.  Fanvell,  23>S 

5.  An  assignment  should  not  be  made  by  less  than  the  full  number 
of  the  members  of  a  given  firm  in  the  absence  of  the  rest,  and  without 
their  consent,  unless  a  crisis  has  arrived  in  it«  affairs,  and  the  absent 
partners  can  not  be  consulted  per^^onaliy  or  otherwise  in  time  to  meet 
or  avoid  the  same.     Trumbull  v.  Union  Trust  Co,,  319 

6.  Subsequent  ratification  by  such  absent  partners  does  not  operate 
to  divest  the  rights  of  purchasers  and  lien-holders  acquired  in  good 
faith  after  the  execution  of  the  first  instrument,  and  before  such  ratifi- 
cation.   Id.,  319 

7.  If  there  be  a  dissolution  of  a  partnership,  and  the  remaining 
partner  t^kes  all  the  asoets,  and  agrees  with  the  outgoing  partner  to 
pay  all  the  debts,  the  partnership  debts  have  no  preference  over  the 
individual  debts  of  the  remaining  partner  in  the  disposition  of  the 
assets  which  before  the  dissolution,  were  the  assets  of  the  partnership. 
Prouty  V.  Hat\fordf  517 
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8.  The  purpose  of  requiring  a  certificate  of  the  amount  of  capitnl, 
contributed  by  a  iipecial  partner,  is  to  enable  those  who  may  deal  with 
the  firm  to  estimate  the  credit  that  may  be  prudently  extended  to  it, 
and  it  ia  strictly  just  that  they  shall  be  able  to  make  such  estimate  wif  h 
the  irreatest  possible  accuracy.     IVihon  v.  Benn,  529 

9.  The  certificate  of  a  special  partner  which  sets  forth  that  he  con- 
tributed goods  to  the  value  of  a  certain  amount,  the  fkct  being  that  an 
indebtedness  was  paid  him  by  the  firm  during  the  continuance  thereof, 
must  be  looked  upon  as  sufficiently  misleading  and  deceptive  to  render 
its  maker  liable  as  a  genentl  partner  to  creditors  of  the  firm.     Id.,    529 

10.  Articles  intended  for  the  use  of  one  of  several  partnem  may  be 
purchased  in  the  firm*s  name,  if  so  purchased  with  the  consent  of  all 
the  partners,  and  when  such  articles  are  purchased  and  are  charged  to 
the  partnership  account,  the  debt  will  not  be  changed  from  a  joint  debt 
of  all  the  partners  to  a  spveral  debt  of  the  one  who  used  the  chattels 
by  the  refu^^al  of  the  other  partners  to  treat  the  debt  as  a  firm  debt. 
Leihy  v.  Briggs,  584 

11.  If  one  of  several  partners  promises  a  creditor  of  the  firm  of 
which  ho  is  a  member  to  assume  and  pay  his  entire  debt,  and  the 
creditor  Agrees  to  look  to  him  alone,  a  substitution  of  debtor  is  affected 
and  the  other  partner  is  released.     Id.^  534 

12.  In  an  action  to  recover  the  price  of  a  phaeton  and  other  prop- 
erty sold  to  a  certain  firm,  it  being  contended  by  the  plaintiff  that 
becuuse  they  were  purchased  for  the  defendant's  wife  the  price  thereof 
could  not  become  a  firm  debt,  this  court  holds,  that  in  view  of  the 
agreement  entered  into  by  the  members  thereof  to  settle  differences 
existing  between  them,  that  the  other  partner  should  assume  ail  in- 
debtedness of  the  piirtnership,  and  of  the  fact  that  he  was  accepted 
as  debtor  by  the  plaintiff,  operated  to  release  the  defend<int  from  all 
liability  upon  such  claim.     Id,,  534 

PAYMENT— See  Duress,  1. 

PENALTIES— See  Damaqrs,  1. 

PERJURY— See  Contempt.  2. 

PERSONAL  INJURIES— See    Ca briers,  1;   Inbtructioks,  2,  8  5,  14; 
Master  AND  Sehyant;  Raflkoads, 

1.  In  an  actipn  nguinst  the  owner  of  a  building  for  damages  for  a  per- 
sonal injury  allege.d  to  have  been  occasioned  by  the  employment  of  an  in- 
competent servant  and  the  use  of  an  unsafe  elevator,  this  court  declines 
to  interfere  with  a  verdict  for  the  plaintiff.     Hodges  v.  Perciral,    25 

2.  One  suffering  from  a  personal  injury  caused  by  the  negligence  of 
another  is  entitled  to  damages  up  to  the  time  of  trial  should  the  effects 
thereof  continue  so  long,  and  thereafter,  when  the  same  are  '*  im- 
minent and  sufficiently  certain."     Chicago  City  By.  Co.  v.  Yancey,  94 

8.  In  an  action  to  recover  for  personal  injuries  suffered  by  an 
employe  through  the  negligence  of  a  superior  servant  whose  orders  he 
was  bound  to  obey,  this  court  declines,  there  being  no  error  of  law  in 
the  case,  to  disturb  the  verdict  in  behalf  of  the  plaintiff.  Eraser  v. 
Hand,  158 
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PEEISONAL  INJURIES.     Continued. 

4.  In  an  action  by  an  administrator  to  recover  for  the  death  of  his 
intestate,  the  same  being  alleged  to  have  been  occatiioned  through  the 
negligence  of  his  employers,  this  court  declines,  in  view  of  the  evi- 
dence, to  interfere  with  the  verdict  in  behalf  of  the  plaintiff.  Middle- 
ton  Co.  v.  Hoy  crofts  381 

5.  In  an  action  against  a  street  railway  company  to  recover  damages 
for  injuries  received  by  the  plaintiff  while  attempting  to  board  a  car, 
this  court  reverses  a  judgment  for  the  plaintiff  as  contrary  to  the  weight 
of  evidence.     Chicago  City  By  Co.  v.  Deleourt,  430 

6.  A  child  can  not  be  cut  off  from  compensation  for  personal  injuries 
suffered  through  the  negligence  of  another,  for  the  reason  that  its 
mother  failed  to  perform  her  full  duty  in  protecting  it  from  harm. 
Chicago  City  Ry.  Co.  v.  Wilcox,  450 

7.  The  rule  may  be  otherwise  where  the  suit  is  for  the  benefit  of  the 
next  of  kin.     Id.,  450 

8.  This  court  declines  to  interfere  with  a  verdict  in  the  sum  of 
$15,000  in  behalf  of  a  child  and  against  a  street  railway  company  for 
the  loss  of  a  leg  and  other  injuries  suffered  through  its  negligence.     Id. 

450 

9.  In  an  action  brought  by  a  passenger  upon  a  street  car  to  recover 
for  injuries  suffered  through  being  pushed  therefrom  by  the  conductor 
thereof,  this  court  decline<«,  in  view  of  the  evidence,  to  interfere  with 
the  verdict  for  the  plaintiff.     Chicago  City  Ry.  Co.  v.  Pelletier,      455 

10.  In  an  action  against  a  municipality  for  the  recovery  of  damages 
for  injuries  sufft*red  throusrh  a  defective  sidewalk,  this  court  holds  that 
there  was  no  material  variance  between  the  plaintiff's  proof  and  the 
allegations  set  forth  in  her  declaration,  and  declines  to  interfere  with 
the  verdict  in  her  behalf.     City  of  Chicago  v.  Chase,  551 

11.  Damages  in  the  sum  of  $2,000  for  the  breaking  of  a  leg  of  a 
woman,  sixty-six  years  of  age»  held  to  be  reasonable  in  the  case  pre- 
sented.   Id.,  551 

12.  In  an  action  brought  for  the  recovery  of  damages  from  a  muni- 
cipality, for  injuries  suffered  through  a  defective  sidewalk,  this  court 
holds  that  in  view  of  the  evidence  the  verdict  for  the  plaintiff  in  the 
sum  of  $1,000  was  excessive,  and  that  the  trial  court  erred  in  refusing 
to  grant  the  defend  ant's  motion  for  a  new  trial  for  that  reason.  City 
qf  Chicago  v.  Colman,  557 

13.  In  actions  of  this  character  the  burden  of  proof  is  upon  the 
plaintiff,  to  show  not  only  such  circumstances  as  make  the  n^unicipality 
answerable  for  the  injury  sustained,  but  al>'o  the  character  and  extent 
thereof.    Id.,  557 

PLEADING— See  Practice,  16. 

1.  The  allegation  necessary  in  a  pleading  is  to  be  determined  from 
the  language  of  the  contract  on  which  the  rights  of  the  parties  depend. 
Ring  V.  U.  S.  Life  and  Accident  Ass^n,  168 

2.  In  pleading  at  law,  every  traversable  allegation  which  is  not  tra- 
versed is  admitted.     Williams  v.  Boyden,  477 
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3.  An  issue  settled  by  the  pleadings  in  a  given  case  must  be  tak^n 
as  conclusive.     Id*,  477 

4.  In  an  action  fl(rain»t  the  sureties  upon  a  replevin  bond,  it  beinff 
alleged  that  the  defendants  in  the  suits  hail  judfrment  for  return  of  the 
goods  in  question,  and  that  the  s«iine  had  not  been  returned,  thi8  court 
holds  that  the  introduction  theroin  of  the  record  of  a  judgment  in  the 
replevin  suit  from  which  it  did  not  appe;ir  that  a  judgment  for  return 
bad  been  rendered,  would  not  estop  a  recovery,  for  the  reason  that  the 
averment  in  the  declaration  of  a  judgment  of  return  not  having  been 
traversed,  the  same  was  admitted,  and  no  proof  in  support  thereof  was 
required,    /d.,  477 

POWER  OF  ATTORNEY— See  Landtjord  and  Tbnant. 

PRACTICE— See  Appeal  and  Ehror;  Evidkncr,  16;  New  Triau  2. 

1.  This  court  declines  to  consider  un  action  to  recover  from  a  rail- 
road company  for  injury  to  a  borne  during  transit,  for  the  renson  that 
the  abstract  does  not  contain  the  substance  of  those  parts  of  the  record 
upon  which  error  is  assigned,  as  required  by  rule  twanty-one.  C  <f  G. 
T,  Ry.  Co.  V.  Crohe,  17 

2.  The  rule  requiring  exceptions  to  be  taken  to  the  rulings  of  tri.il 
courts  in  order  to  present  them  for  review  in  this  court  is  as  strictly 
applicable  to  municipal  corporations  as  to  natural  persons,  and  it  is  like 
wise  applicable  in  cases  where  the  liberty  of  the  citizen  is  involved. 
City  qf  Chicago  v.  Alt  geld,  23 

8.  A  court  is  not  bound  to  grant  a  continuance  on  the  certificate  of  a 
physician.     Waarieh  v.  Winter,  36 

4.  The  improper  introduction  of  counter  affidavits  on  a  motion  for 
a  continuance  will  not  amount  to  reversible  error,  where  thoHO  in 
support  thereof  are  insufficient     Id,,  36 

5.  Affidavits  in  support  of  such  motion  must  not  only  show  that 
illness  prevented  presence  at  trial  but  alno  the  existence  of  a  defen«te. 
Merits  must  always  be  shown  upon  such  an  application.    Jd.,  36 

6.  A  cause  can  not  be  reinstated  after  the  term  during  which  it  was 
dismissed  has  passed,  unless  under  such  circumstances  as,  on  a  bill  filed 
for  that  purpose,  would,  upon  rules  established,  warrant  a  bill  to  set 
aside  an  ordinary  decree  after  it  has  become  final.    Merrift  v.  Merrift, 

63 

7.  Upon  an  appeal  from  an  order  dissolving  an  injunction,  dismiss- 
ing a  bill  for  want  of  equity  and  awarding  a  writ  of  restitution  for 
premises  taken  passession  of  under  cover  of  the  injunction,  the  trial 
court  finding  that  the  same  was  improperly  obtained  for  that  purpose, 
this  court  enters  a  new  decree,  in  lieu  of,  and  as  a  substitute  for  the 
decree  of  the  trial  court,  by  modifying  the  same  in  so  far  as  to  dismiss 
the  bill  and  cross-bill  in  the  case  without  prejudice  to  the  rights  and 
remedies  at  law  of  either  and  both  of  the  parties  to  the  suit.  Taylor  v. 
L,  S.  rf  M.  S.  Hy.  Co,,  116 

8.  In  the  absence  from  the  record  of  a  rule  of  court  warrantinar  such 
action,  an  appeal  should  not  be  dismissed  on  a  preliminary  call.  Bessey 
V.  Ruhlatid,  73 
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9.  This  court  holds  the  clause  in  Sec.  68*  act  of  1872,  requiring  a 
written  appearance  ten  days  before  the  term  by  the  itppellee,  to  apply 
only  to  appeals  taken  by  filinjc  a  bond  with  the  clerk,  and  not  to 
apply  to  appeals  tiken  by  filing  a  bond  with  the  ju!>tice.     /^.,        73 

10.  When  a  judgment  by  confession  is  entered  in  vacation  before 
the  clerk,  the  warrant  of  attorney  becomes  a  part  of  the  record  by  being 
filed,  and  no  bill  of  exceptions  is  necessary.   .  Schmidt  v.  Bauer,         92 

11.  When  the  judgment  is  entered  in  term  time,  it  becomes  a  part 
of  the  record  only  by  being  made  so  by  such  bill.     Id.,  92 

12.  When  the  absence  of  a  bill  of  exceptions  precludes  this  court 
from  knowing  what  evidence  was  introduced  in  a  given  case,  it  will 
presume  that  it  warranted  the  judgment  wbich  is  shown  by  the  record 
to  be  valid  on  its  face.    Id.,  92 

13.  An  attorney  in  a  cause  should  not»  upon  trial,  request  a  juror  to 
note  down  the  items  of  his  client's  claim.     Ettelsohn  v.  Kirktcood,  103 

14.  The  Circuit  Court  can  not  grant  a  motion  to  set  aside  a  default 
at  a  term  subsequent  to  the  one  at  which  it  was  entered  for  any  error 
of  law  apparent  on  the  record.     Schmidt  v.  I'homaa^  109 

15.  The  allegation  as  a  ground  for  such  motion,  that  ibrouffh 
"  accident  and  mistake  "  the  party  making  the  same  was  prevented 
from  presenting  a  meritorious  defense,  has  no  weight.     Jd.%  109 

16.  A  declaration  mu^t  state  with  certainty  who  are  the  parties  to  a 
given  suit,  and  the  same  must  be  commenced  and  prosecuted  in  the 
proper  Christian  and  surnames  thereof.     /({.,  109 

17.  Failure  in  this  regard  is  cured  by  personal  service,  but  not  in 
the  absence  of  appearance,  where  service  is  by  publication.    Id.,    109 

18.  Where  a  defendant  perfionally  served,  fails  to  appear,  a  judg- 
menc  by  default  is  erroneous,  when  the  name  of  the  par^y  in  the  proce.-^s 
is  8uch  that  the  law  does  not  recognize  it  as  the  name  of  an  individual 
or  corporation.    Id,,  109 

19.  Where  a  case  has  been  fully  tried,  errors  which  did  no  injury 
may  be  disregarded,  if  it  appears  that  justice  has  been  done.    Id,,  109 

20.  The  credibility  of  the  witnesses  in  a  given  case  is  for  the  jury. 
Chicago  Hansom  Cab  Co.  v.  Harelick,  15 L 

21.  The  general  verdict  in  a  given  case  will  control,  where  the 
special  finding  therein  can  not  upon  any  hypothesis  be  reconciled 
therewith.     Smith  v.  McCarthy,  176 

22.  Interference  by  the  trial  court  with  the  right  of  the  jury  to  pass 
upon  the  question  of  negligence,  is  justifiable  only  when  the  verdict  is 
against  the  weight  of  the'evidence.    Id.,  176 

23.  The  meaning  of  correspondence  is  a  question  for  the  court, 
unless  it  appears  that  the  words  used  are  to  be  consiidered  in  other 
than  the  ordinary  sense.     Hammond  v.  Crogin  M/g,  Co,,  216 

24.  The  finding  of  the  trial  court  upon  evidence  heard  orally  should 
have  as  much  weight  as  the  verdict  of  a  jury.     Conrad  v.  Kloepfer, 

228 

25.  In  such  case  the  fact  that  the  evidence  was  conflicting  will  not 
warrant  this  court  in  awarding  a  new  trial.    Id,,  228 
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26.  A  bill  of  exceptions  should  clearly  show  the  facts  in  a  ^iven  case 
and  the  exceptions  taken,  and  if  defective  through  auibtirutty.  uncer- 
tainty or  omission,  must  be  conntrued  most  strongly  against  the  party 
who  prepared  it     Monroe  v.  Snrtw,  230 

27.  A  decree  adopting  a  mastet*8  report  amounts  to  the  OTerruling 
of  exceptions  thereto.    Fortouea  y.  Holmes,  312 

28.  This  court  condemns  the  use  by  coun-<e1  in  jury  trials  of  extrava- 
gant and  intemperate  language,  calcohited  to  arouse  the  prejudice  and 
pnssion  of  jurors  and  lead  to  unjust  results.  L.  S.  dt  M.  S.  Ry,  Co,  v. 
May,  360 

29.  The  construction  of  a  written  agreement  is  for  the  court.  Mead 
V.  Altgeld,  873 

80.  The  addition  by  the  trial  court  to  the  verdict  in  a  given  case 
assessing  the  damages  at  a  sum  named  '*with  interest,**  of  words 
naming  the  amount  thereof  including  interest,  can  not  be  com- 
plsined  of.     Clapp  v.  Martin,  488 

81.  A  defendant  who  states  the  substance  of  a  municipal  ordinance 
in  his  opening  and  admits  the  breach  thereof,  can  not  complain  of  the 
reading  of  the  same  after  the  evidence  is  all  in,  in  behalf  of  the  plaintiff, 
as  a  part  of  his  argument  to  the  jury.  L.  S.  <£•  M,  S.  Sjf.  Co,  v.  Bode- 
mer,  479 

82.  It  is  proper  to  refuse  to  allow  a  party  to  examine  at  length,  a^i 
his  own  witness,  a  person  whom  hi?  adversary  has  called  and  examined 
as  to  the  same  matter,  and  whom  the  firvt  party  had  an  opportunity  to 
cross-examine  as  to  every  circumstance.  Additions  to  nnd  explanations 
or  qualification**  of  the  testimony  in  chief,  when  part  of  the  same  trans- 
action, should  be  brought  out  by  cross-examination.  Alexander  v. 
ManderiUe,  589 

88.  Whether  a  declaration  states  a  case  upon  which  a  recovery  can 
be  had,  is  always  an  original  question  in  a  court  of  review,  without 
regard  to  demurrers  and  motions  in  arref^t  below,  if  presented  by  the 
assignment  of  errors.     Beadle  Co.  Nat,  Bank  v.  Hyman,  618 

84.  A  court  trying  a  cause  without  a  jury,  should  act  upon  princi- 
ples which  it  would  direct  a  jury  to  follow  in  a  similar  case.     Id.,    618 

85.  In  view  of  the  filing  of  briefs  by  the  appellee  wherein  are  dis- 
cussed the  merits  of  a  given  cause,  a  motion  filed  by  him  on  the  same 
day  asking  that  the  appeal  be  diRmiKscd  because  the  appeal  bond  was 
not  presented  for  approval  until  after  the  time  fixed  therefor  in  the 
order  allowing  the  same,  must  be  considered  waived.  Winona  Paper 
Co,  V.  First  Nat.  Bank,  630 

86.  This  court  holds  as  proper  the  order  of  the  trial  court,  overrul- 
ing a  motion  to  set  aside  a  judgment  entered  by  confession  in  favor  of 
the  plaintiff  and  against  the  defendant,  the  case,  as  Ixtsed  upon  the  affi- 
davits of  both  parties,  being  free  from  doubt,  and  no  attempt  having 
been  made  by  the  defendant  to  deny  or  controvert  the  Btatemenii  set 
forth  in  that  of  the  plaintiff.    Sundhergv.  Temple,  638 

87.  The  court  declines  to  consider  the  case  presented,  for  the  rea.«on 
that  the  appellant  failed  to  file  an  aUitract  of  the  evidence.  Magner 
V.  Trumbull,  646 
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88.  Upon  an  appeal  from  an  order  settingr  aRide  the  satistaction  of 
a  judgment  assigned  to  another,  a  previous  assignment  thereof  having 
been  made,  thu  court  holds  that  the  various  questions  involved  can  not 
be  settled  upon  such  appeal,  and  that  resort  must  be  had  to  proceedinsrs 
better  calculated  to  attain  the  end  in  view.    Barrett  v.  Lingle,       650 

PRINCIPAL  AND  SURETY— See  Mortgagbs,  7. 

PUBLICATION— See  Constitution,  1. 

RAILROADS — See  MunicipaTi  Couporations,  6,  7,  8, 9;  Prbsonal  In- 

JT7RIB9,  5;   PRACTICB,  1;  TkESPASS,    1. 

1.  Total  inattention  to  a  passenger  getting  on  in  the  dark,  and 
starting  a  train  while,  with  ordinary  care,  he  is  attempting  to  get  on, 
when  the  circumstances  are  such  as  constitute  an  invitation  to  th>) 
passenger  to  make  the  attempt,  render  the  company  responsible  for  the 
consequences.     C.  d^  S.  W.  Ry.  Co.  v.  /  raJce^  114 

2.  In  an  action  against  a  railroad  company  to  recover  damages  for 
injuries  alleged  to  have  been  caused  through  the  negligent  starting  of 
one  of  its  trains,  this  court  declines  to  interfere  with  the  verdict  for 
the  plaintiff.     Id.,  114 

8.  No  direct  statement  that  a  railroad  fl  igman  knew  of  a  fact  which 
it  was  his  duty  to  know,  and  by  which  fact  his  conduct,  as  he  narrates 
it,  was  prompted,  is  necessary  to  justify  a  finding  that  he  did  know  it. 
C.  R.  L  dt  P.  Ry.  Co.  v.  Clough,  129 

4.  In  an  action  against  a  railroad  company  to  recover  damages  for 
injuries  received  at  a  street  crossing,  this  court  declines,  in  view  of  the 
evidence,  to  interfere  wilh  the  verdict  for  the  plaintiff,     /df.,  129 

5.  A  law  or  ordinance  touching  the  speed  of  passenger  trains  does 
not  apply  to  an  engine  and  tender.  L.  S.  dt  M.  S.  Ry.  Co.  v.  Fro- 
beeht  145 

6.  An  instruction  which  does  not  confine  the  right  of  recovery  for 
a  personal  injury  to  the  ground  alleged  in  the  declaration,  is  bad. 
Id.,  145 

7.  In  an  action  for  the  recovery  of  damages  for  the  death  of  a  rail- 
road employe  through  the  alleged  negligence  of  the  company,  this  court 
holds,  upon  the  allegation  that  the  declaration  is  insufficient  in  not 
alleging  knowledge  by  the  defendant,  and  want  of  knowledge  by  the 
dece&<<ed  of  the  defects  named,  as  to  the  first  objection,  that  the  faults, 
if  any,  touching  the  language  of  the  declarations,  were  faults  in  con- 
struction, and  that  no  such  averment  was  necessary;  and  as  to  the 
second  objection,  that  the  want  of  an  averment  of  such  lack  of  knowl- 
edge can  not  be  complained  of.     C.  dt  E.  I.  R.  R.  Co.  v.  Hinea,     271 

8.  In  the  case  presented,  this  court  declines  to  interfere  with  a  ver- 
dict for  95,000,  in  behalf  of  the  plaintiff.     Id.,  271 

9.  In  an  action  against  a  railroad  company  for  the  recovery,  for  the 
use  of  third  persons,  of  certain  rebates  claimed  to  be  due  upon  freight 
shipped,  an  order  directed  to  such  company  by  the  shippers  having 
requested  such  payments  to  be  made  to  them,  this  court  holds  that  said 
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order  referred  only  to  ruom  already  due  or  to  become  dne  on  freifdit 
shipped  at  the  date  thereof;  that  payments  by  the  company  to  a  aDUse- 
quent  araiffnee  whs  a  good  defense  afniinst  its  makers,  and  that  as  to  the 
beneficiaries  named,  the  same  would  be  (rood  so  far  only  as  in  equity 
they  were  the  owners  of  the  claim  sued  upon.  C.  it  N.  W.  By.  Co.  v. 
Becker,  290 

10.  A  red  lantern  hung  to  the  corner  of  an  en^ne  tender  is  no  com- 
pliance with  an  ordinance  requiring  '*  a  brilliant  and  conspicuous  light-" 
C.  <lt  N,  W,  By.  Co.  ▼.  Tray €8,  807 

11.  In  an  action  for  the  recovery  of  damages  from  a  railroad  com- 
pany for  personal  injuries  alleged  to  have  been  suffered  through  its 
negligence,  this  court  declines  to  interfere  with  the  verdict  for  the 
plaintiff.     Id.,  S07 

12.  A  railroad  company  is  estopped,  in  an  action  against  it,  to 
recover  for  personal  injuries  alleged  to  have  been  occasioned  through 
its  negligence,  t-oset  up  as  a  defense  that  its  rule  as  to  speed  was  dis- 
obeyed by  deceased,  in  the  face  of  evidence  going  to  show  that  the  rate 
of  speed  in  question  was  required  by  the  company.  L.  S,  dt  M.  S, 
By.  Co.  V.  Parker,  '  405 

13.  In  an  action  to  recover  from  a  railroad  company  for  the  death 
of  a  locomotive  engineer  in  the  employ  of  another  company  alleged  to 
have  been  occasioned  through  the  negligence  of  the  servants  of  the 
former  company  in  leaving  a  switch  open,  this  court  declines,  in  view 
of  the  evidence,  to  interfere  with  the  verdict  for  the  plaintiff.    Id.,  405 

14.  In  an  action  broujfht  by  a  parent  agdin.st  a  rsiilroad  company 
to  recover  for  the  death  of  a  minor  daughter  alleged  to  have  been  killed 
through  its  negligence,  this  court  holds,  in  view  of  the  evidence,  that 
the  amount  of  the  verdict  in  his  behalf  was  unwarranted  and  excessive. 
C.  E.  dt  L.  S.  By,  Co.  v.  Adamick,  412 

15.  In  CAses  of  this  character,  instructions  touching  the  assessment 
of  damages  should  set  forth  the  proper  rule  to  be  followed  by  the  jury 
in  arriving  at  the  same.     Id.,  412 

16.  In  an  action  to  recover  from  a  railroad  company  the  value  of 
certain  meal  placed  by  it  in  a  warehouse,  subsequently  consumed  by 
fire,  this  court  declines,  in  view  of  the  evidence,  to  interfere  with  the 
judgment  for  the  defendant.     Wooduard  y.  I.  C.  B.  B.  Co,,         433 

17.  Wilful  or  wanton  injury  to  a  trespa^Fer  is  actionable,  and  it 
cuts  no  figure  if  in  such  case  the  person  injured  was  guilty  of  contribu- 
tory negligence.     L,  S,  dt  M.  S.  By,  Co,  v.  Bodemer,  479 

18.  In  an  action  brought  by  an  administrator  to  recover  from  a 
railroad  company  for  the  death  of  his  intestate,  the  same  being  alleged 
to  have  been  caused  through  its  negligence,  this  court  holds  that  the 
train  in  question  was  moving  at  a  reckless  rate  of  speed  when  the  acci- 
dent occurred:  that  defendant  was  guilty  of  wanton  negligence  in  this 
regard,  and  declines  to  interfere  with  the  verdict  for  the  plaintiff. 
Id.,  479 

19.  A  railroad  company  may  not,  because  of  the  exigencies  of  its 
business,  inflict  avoidable  loss  upon  the  owners  of  adjacent  property.     • 
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Such  company  must  use  every  possible  precaution  by  adopting  all  the 
be«t  and  most  approved  mechnnical  inventions  to  prevent  loss  by  fire 
alon^r  the  line  of  its  road.  Forest  Glen  Briek  <ib  Tile  Co.  v.  C,  Jf.  dt 
St.  P.  Ry.  Co..  665 

20.  An  instruction,  which  leaves  it  to  the  jury  to  find  that  a  rail- 
road company  performed  its  duty  by  usitij?  means  to  prevent  the  escape 
of  sparks  not  so  Rood  as  the  best  and  most  approved,  is  erroneou.«. 
Id.,  565 

RSAL  PROPERTY— See    Adxitntstratiow,    1,    8;    Aokncy,    2,    3.   10; 
Brokrrs,  1;  iNJUNcrroNS,  5;  PAHTrES.  2;  Trespass. 

1.  A  purchaser  of  real  est'ite  should  receive  a  title  good  beyond  a 
reasonable  doubt.     Mead  y<  Alfgeld,  873 

2.  The  sufficiency  of  a  title  is  a  question  of  law  for  the  court,  and  in 
controversies  involvinj?  the  same,  the  opinions  of  lawyers  and  experts 
should  not  be  considered.     Id. ,  873 

8.  A  purchaser  of  real  estate  is  entitled  to  a  merchantable  title. 
Parmly  v.  Head,  134 

4.  Whether  or  not  a  title  is  defective,  is  a  question  of  law  for  the 
court.     Id.,  184 

5.  Upon  a  bill  filed  \jq  remove  the  lien  of  a  judgment  obtained 
acrainst  the  husband  of  petitioner  as  being  a  cloud  upon  her  title  to  cer- 
tain r^al  estate,  this  court  holds  that  the  petitioner  was  not  in  posses- 
sion of  the  premises  in  question  at  the  time  said  judgment  was  obtained 
under  an  unrecorded  deed,  the  same  having  been  filed  for  record  after 
such  lien  attached,  but  that  she  would  be  entitled,  upon  sale  thereof 
under  execution,  or  upon  her  own  petition,  to  receive  certain  sums 
paid  by  her  to  liquidate  mortgages  thereon,  and  that  her  claim  there- 
for should  properly  take  precedence  of  liens  accruing  subsequently  to 
such  payments.    Myers  v.  Maker,  284 

6.  In  an  action  to  recover  a  deposit  under  a  contract  for  the  sale  uf 
real  estate  upon  the  ground  that  the  merchantable  title  contracted  for 
had  not  been  offered,  this  court  declines,  in  view  of  the  evidence,  to 
interfere  with  the  judgment  in  behalf  of  the  plaintiff.  Williams  v. 
Daly,  454 

7.  A  would-be  purchaser  is  not  obliged  to  extend  the  time  in  which 
to  furnish  such  abstract,  but  is  entitled  to  rescind  upon  the  expiration 
of  the  time  agreed  upon,  and  have  his  deposit  paid  over.     Id.,        454 

8.  Whether  a  title  to  real  estate  is  good  or  not,  is  a  question  of  law, 
and  an  attorney  who  is  a  witness  is  not  to  state  what  his  opinion  is  on 
such  question,  but  must  give  the  facts  as  to  the  title  if  he  knows  them, 
only,  and  it  is  for  the  court  to  state  to  the  jury  whether  the  title  is  good 
if  the  fitcts  are  found  as  claimed.    Leahy  v.  Hair,  461 

9.  To  recover  commissions  on  the  sale  of  a  piece  of  real  estate,  the 
burden  of  proof  is  upon  the  agent  to  show  that  the  purchaser  furnished 
by  him  was  ready,  willing  and  able  to  complete  the  purchase  on  the 
terms  proposed.    Id.t  461 

10.  Only  the  owner  of  land  can  ask  to  have  a  cloud  removed  from 
the  title  thereof.    Johnson  v.  McChesney,  526 
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11.  CMts  and  ezpenset  incmred  by  an  owner  in  iinch  a  proceeding 
can  not  ordinarily  be  recovered  from  his  grantor  on  any  of  the  covenantM 
nsoally  found  in  warranty  deeds.    Id,,  5*^6 

12.  The  general  mle  that  a  bill  to  remove  a  clond  can  only  be 
maintained  when  the  complainant  ia  in  possession,  or  the  land  is  unim- 
proved and  unoccupied,  is  subjr^ct  to  the  exception  that,  when  there  is 
no  adequate  remedy  at  law,  equity  gives  relief.    Id.,  526 

13.  The  term,  *'  abstract  of  title.*'  means  a  statement  in  snb> 
stance  of  what  appears  on  the  public  records  affecting  the  title  to  the 
property  in  question.     Union  Safe  Deposit  Co.  t.  Chiaholm,  647 

14.  A  waiver  as  to  one  objection  to  a  title  doefl  not  absolve  the 
seller  from  endeavoring  to  remove  another  objection,  such  removal 
being  made  one  of  the  conditions  of  carrying  out  the  sale.    Id.,    647 

RECEIVERS— See  GARNieHMKNT.  8,  9;  Insolvency,  1. 

1.  A  receiver  is  clothed  with  such  rights  of  action  as  miirbt  have 
l)een  maintained  by  the  person  over  whose  estate  he  has  been 
appointed,  and  to  whone  rights  for  purposes  of  litigation  he  has  suc- 
ceeded.    Burch  V.  West,  •  859 

2.  Upon  a  bill  filed  by  the  receiver  of  an  insolvent  corporation 
attacking  certain  judgments  confessed  by  it  previous  to  his  appoint- 
ment, this  court  declines  to  interfere  with  a  decree  in  behalf  of  the 
judgment  creditors.    Id.,  859 

REMlTTITdRS-See  Attachment,  8. 

REPLEVIN. 

1,  A  firm  maintaining  replevin  for  the  recovery  of  property  purchased 
from  their  lessee  through  false  representations  of  one  of  its  members 
that  the  said  lefisee  was  its  owner,  the  rest  of  the  firm  being  in  igno- 
rance thereof,  is  liable  for  the  actual  damages  arising  therefrom. 
Wanner  v.   Winters,  149 

2.  Solicitor's  fees  are  within  the  conrlition  in  a  replevin  bond  pro- 
viding for  the  payment  of  all  costs  and  damages,  occasioned  by  wrong- 
fully suing  out  the  writ.     Siegel  v.  Hanchett,  634 

SALES — See  Evidence,  U:  Guawanty;  Instructions;  6. 

1.  In  an  action  brought  to  recover  advances,  freight  charges,  etc., 
alleged  to  be  due  upon  a  shipment  of  butterine.  the  contention  being 
as  to  whether  the  goods  were  sold  or  consigned,  this  court  declines,  in 
view  of  the  evidence,  to  interfere  with  verdict  for  plaintiffs. 
Moran  v.  Gordon,  46 

2.  In  an  action  for  the  recovery  of  damages  alleged  to  have  been 
suffered  through  failure  to  deliver  a  quantity  of  bucon  according  to  the 
terms  of  a  certain  writing,  this  court  holds  that  the  same  amounted  to 
a  contract;  that  the  action  was  brought  in  apt  time,  and  was  properly 
brought;  that  the  defendant's  authorization  to  the  plaintiff  to  purcbaf^e 
the  quantity  named  of  similar  merchandise  and  charge  him  with  the 
loss,  did  not,  in  any  way.  vary  the  terms  of  the  contract,  and  that  the 
adopt i2^n  by  the  trial  court  of  the  Bremen  instead  of  the  Chicago  market 
values  by  which  to  ascertain  the  damages,  was  proper  in  view  of  the 
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acting  by  the  plaintiff  upon  the  written  authorization  of  the  defendant 
to  80  adjust  matters.    Memory  v.  Xiepert,  181 

3.  In  on  action  to  recover  an  amount  claimed  to  have  been  paidi 
over  and  above  what  was  due  upon  a  certain  purchase  of  goods,  the 
plaintiff  alleging  that,  being  unable  to  read  or  write,  he  had  trusted  a 
third  person  to  figure  for  him,  this  court  holds  that  his  testimony  alone 
did  not  warrant  the  judgment  in  his  behalf.    Bernstein  y.  Patterson^ 

152 

4.  In  a  suit  upon  a  contract  of  sale  of  a  play  for  breach  of  condi- 
tions thereof,  it  being  provided  that  the  agreement  of  sale  should 
become  null  and  void  in  case  the  same  was  not  produced,  and  that  it 
should  be  returned,  this  court  holds  that  for  the  failure  to  so  return,  a 
recovery  can  be  had  of  its  reasonable  value.    Bryton  v.  Marston,    21 1 

5.  In  a  suit  brought  to  recover  from  third  persons  the  contract 
price  of  a  lot  of  stone  sold  to  another,  this  court  declines  in  view  of  the 
evidence  to  interfere  with  a  judgment  in  behalf  of  the  defendants. 
Hahn  v.  Maxioell,  261 

6.  In  an  action  brought  to  recover  a  sum  claimed  to  be  due  for 
certain  stone  furnished,  it  being  alleged  that  the  same  was  not  included 
in  a  certain  contract,  this  court  holds  that  the  burden  of  proof  was 
upon  the  plaintiff  to  establish  his  claim,  and  that  the  trial  court  erred 
in  instructing  the  jury;  that  the  same  was  upon  the  defendants  to  show 
that  the  stone  in  question  was  furnished  under  the  contract.  C  dt 
W.l,  R.  R.  Co.  V.  Thomlinson,  888 

7.  In  an  action  to  recover  the  value  of  certain  furnaces,  this  court 
holds  that  in  view  of  the  issues  in  the  case,  the  verdict  for  the  plaintiff 
for  one  cent  was  not  sufficiently  inconsistent  to  be  reversed.  Hess  v. 
Board  of  Education^  440 

8.  In  an  action  to  recover  the  price  of  a  lot  of  cigars  this  court,  in 
view  of  the  evidence,  declines  to  interfere  with  a  judgment  for  the 
plaintiffs.     Huston  v.  Boltz^  449 

SET-OFF— See  Landlord  and  Tbnant,  1. 

SETTLEMENT. 

1.  This  court  will  not  disturb  a  voluntary  settlement  of  conflicting 
claims,  though  based  upon  an  erroneous  interpretation  of  the  law. 
Gilek  V.  Stock,  147 

2.  When  two  parties  by  compromise  liquidate  and  state  at  an  agreed 
sum  an  unliquidated  and  disputed  claim  which  the  one  holds  against 
the  other,  it  amounts  to  a  valid  contract  whether  the  amount  stated  be 
paid  or  not,  and  the  only  remedy  is  upon  the  contract  to  recover  the 
amount  thus  liquidated.     Wolf  Co,  v.  Salem,  614 

SPECIAL  VERDICT. 

1.    A  special  verdict  is  a  special  finding  of  facts  inconsistent  with  the 
general  verdict  that  is  to  control  it,  and  no  question,  the  answer  to . 
which  can  not  have  that  effect,  can  be  material.    C.  <it  N,  W.  Ry,  Co. 
V.  Bouck,  128 
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2.  Thia  court  oondemoB  the  practice  of  requirinsr  juries  to  find 
specially  upon  an  unreasonable  number  of  interrogatories.    Id.,      123 

TAXES — See  Injunctions,  5. 

1.  Upon  a  bill  filed  to  enjoin  the  taking  out  of  a  tax  deed  of  certain 
real  estate  and  to  remote  certain  documents  spread  upon  the  records, 
as  a  cloud  upon  the  title  thereof,  this  court  holds  that  Sec.  211  of  the 
Revenue  Statute  applies  only  to  cases  where  the  land  is  a  second  time 
sold  for  the  taxes  of  a  succeeding  year.    EggUstcn  r.  Gage^  184 

2.  In  an  action  brought  to  recover  in  full  an  amount  paid  under  an 
illegal  levy  of  taxes  for  the  purpose  of  establishing  a  road,  the  fact 
being  that  subsequent  to  the  declaration  of  illegality  by  the  Supreme 
Court  a  resolution  was  adopted  at  a  regular  town  meeting  to  refund 
said  leTy  less  a  percentage  for  expenses,  this  court  holds  that  the 
plaintiff  is  entitled  to  the  refunding  of  the  same  only  under  said  resolu- 
tion and  in  conformity  with  the  terms  thereof.    Lang  v.  Sofftll,    ^24 

TELEGRAPH  COMPANIES. 

1.  In  the  absence  of  evidence  tending  to  show  that  an  error  in  a 
telegram  did  not  occur  through  natural  causes,  the  presumption  will  be 
that  the  same  arose  from  the  negligence  of  the  company.  Postal  TeU^ 
graph  Cable  Co,  ▼.  Lathrop,  400 

2.  If  a  message  delivered  is  in  cipher,  an  unintelligible  jumble  of 
words  having  no  meaning  in  themselves,  a  company  is  not  responsible 
for  the  damages  resulting  from  an  error  in  its  transmission,  however 
clear  the  meaning  might  be  to  one  having  the  key.    Id.,  400 

3.  If  a  message  on  its  face  appears  to  relate  to  a  business  transac- 
tion, involving  the  purchase  and  sale  of  property,  the  company  has 
notice  thereby  that  it  is  important,  and  is  liable  for  the  actual  dam- 
ages resulting  from  an  error  in  its  transmission,  through  its  negligence. 
Id,,  400 

4.  In  an  action  brought  to  recover  from  a  telegraph  company  for 
damages  alleged  to  have  arisen  through  errors  in  the  transmission  of 
certain  dispatches,  this  court,  in  view  of  the  evidence,  declines  to  inter- 
fere with  the  verdict  for  the  plaintiff.    Id.,  400 

TRESPASS. 

1 .  In  an  action  of  trespass  quare  elauaum  against  a  railroad  com- 
pany, it  being  alleged  that  certain  premises  were  wrongfully  taken 
possession  and  made  use  of  by  it,  this  court  holds  that  the  defendant 
fully  justified  the  entry  under  the  plea  of  liberum  tenementum  which, 
by  a  certain  stipulation  entered  into,  was  to  be  considered  as  pleaded 
in  the  case;  that  whatever  rights  the  plaintiff  might  have  in  equity  to 
redeem,  in  no  way  affected  the  legal  title  conveyed  by  a  certain  deed, 
when  the  matter  came  in  question  in  an  action  at  law,  and  that  the 
judgment  for  the  plaintiff  for  the  rental  value  of  the  premises  from  the 
date  of  the  entry  until  the  commencement  of  the  suit, was  erroneous,  in 
view  of  the  fact  that  he  did  not  re-enter  the  same.  C  <^  W.  L  B.  R, 
Co.  v.  alee,  416 

2.  In  order  to  entitle  the  plaintiff  in  an  action  of  trespass  to  recover 
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for  a  continuance  in  possession  after  an  onster,  there  must  be  an  entry 
on  his  part.    C.  rf  W.  I,  R.  R.  Co.  v.  Slee,  420 

3.  The  possession  of  property  levied  upon,  in  the  hands  of  a  custo- 
dian, is  the  possession  of  the  officer  so  placing  it,  and  he  can  maintain 
tre$!pas8  against  one  who  removes  the  same.     Uanchett  v.  Ites,       471 

TROVER— See  Mortgages.  14. 

1.  To  maintain  trover  the  plaintiff  must,  at  the  time  of  the  conver- 
sion, have,  OS  against  the  defendant,  a  right  of  property  in  the  chattel 
converted,  and  the  actual  possession  or  right  to  possession  thereof. 
Blain  v.  Foster,  297 

2.  In  an  action  of  trover,  the  plaintiff  must  have,  at  the  time  of  the 
conversion,  as  against  the  defendant,  a  right  of  property  in  the  chattel 
converted  and  the  possession  thereof,  and  must  prove  that  while  the 
right  of  possession  was  in  him,  he  made* a  demand  therefor.  Poppers 
V.  Peterson^  384 

3.  In  an  action  to  recover  the  value  of  certain  furnitureand  jewelry, 
this  court  holds,  in  view  of  the  evidence,  that  the  judgment  in  behalf  of 
the  plaintiff  can  not  stand .    Id.^  384 

4.  The  measure  of  damages  in  an  action  of  trover  for  the  conversion 
of  a  paper  of  no  intrinsic  value  in  itself,  but  evidence  of  title  to  a  valu- 
able right,  interest  or  property,  is  the  value  of  the  right  of  which  it  is 
evidence  of  title  with  interest  from  the  date  of  the  conversion  to  time 
of  trial.     Olds  v.  Open  Board  of  Trade,  445 

5.  The  cancellation  of  a  certificate  of  membership  amounts  to  a  con- 
version thereof.    Id  ,  445 

TRUST  DEEDS— See  Mortgages. 

TRUSTS— See  Administration,  3. 

1 .  A  trustee  appointed  under  an  order  containing  no  provision  for 
payment  can  not  recover  compensation  for  his  services.  Cook  v.  QiU- 
tnore,  532 

USURY — See  Negotiable  Instruments,  8. 

WAREHOUSEMEN— See  Brokers,  3. 

WARRANTY— See  Agency,  7. 

1.  A  warranty  of  title  contained  in  a  bill  of  sale  of  fixtures  consti- 
tuting a  part  of  the  freehold,  can  not  be  avoided  by  the  declaration  of 
the  vendor  to  the  vendee  before  the  execution  thereof,  that  he  does  not 
own  them.     Koerper  v.  Jung,  144 

2.  In  an  action  for  a  breach  of  such  a  warranty,  a  recovery  may  be 
had  for  the  value  of  the  property  in  question  to  a  tenant  occupying  the 
premises  wherein  they  are  located.     Id.,  144 

WITNESSES— See  Costs,  3,  4;  Fees,  2;  Practicb,  32. 
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